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BuBGEss  Mason 

V. 

The  Mibsoubi  Pacific  Ry.  Co. 

(Advance  Case,  Katuas.    Fdruary,  1882.) 

As  a  general  legal  propofiition,  where  both  parties  are  guilty  of  gross  neg- 
ligence,  the  plaiiitiff  cannot  recover  damages  sustained  by  the  negligence  of 
the  defendant. 

Where  a  railway  company  has  constnicted  a  trestle-work  or  bridge  over  a 
stieet  and  creek,  laid  out  on  the  plat  of  Wyandotte  City,  and  at  a  place  where 
the  street  has  not  been  graded  or  improved,  and  the  trestle-work,  with  a  span 
of  one  hundred  feet,  extends  over,  a  stream  sixty  feet  wide,  with  perpen- 
dicular banks  from  fifteen  to  twenty  feet  high,  and  is  thirty  feet  above  the 
water  in  the  creek,  and  the  water  imder  the  trestle-work  is  from  three  to  six 
feet  deep,  and  there  are  no  railings  to  the  trestle  work  or  bridge,  and  no  foot 
nlanks  upon  it,  and  the  only  way  of  crossing  such  trestle-work  or  bridge  is 
by  stepping  from  tie  to  tie,  and  the  railway  company  is  constantly  using  the 
track  on  such  trestle-work  or  bridge  for  the  operation  of  its  engines  and  cars, 
and  a  party  climbs  up  and  attempts  to  cross  such  trestle-work  or  bridge  with- 
out the  consent  of  the  company,  and  is  injured  by  being  run  over  with  a  hand- 
car operated  on  the  track  lying  on  such  trestle-work  or  bridge;  EM,  in  an 
action  for  the  recovery  of  damages  for  such  injury,  the  court  commits  no  error 
in  ruling  out  the  evidence  concerning  the  custom  of  foot  passengers  crossing 
such  trestle-work  or  bridge,  after  two  persons  had  testified  to  it  without 
objection. 

A  railway  company  has  exclusive  right  to  occupy,  use  and  enjov  its  railway 
track^  trestle-work  and  bridges,  and  such  exclusive  right  is  absolutely  neces- 
sary to  enable  it  to  properly  perform  its  duties,  and  any  person  walking  upon  a 
track  or  bridge,  or  an^  part  of  the  same,  of  a  railway  track  without  the  con- 
sent of  the  company,  is  held  in  law  to  be  there  wrongfully,  and  therefore  to 
be  a  trespasser;  and  in  case  of  an  injury  happening  to  such  person  whUe  so 
trespassing  upon  it,  from  the  movement  or  operation  of  the  cars  of  the  com- 
pany over  it,  he  is  without  remedy  unless  it  be  proved  by  afSrmative  evidence 
that  the  injuries  resulted  from  negligence  so  gross  as  to  amount  to  wantonness. 

AcnoK  brought  by  Bnr^ess  Mason  againBt  the  Miseonri  Pacific 
^.  Co.  for  damages  stistamed  by  him  in  the  loss  of  the  services 
of  his  wife,  Emma  Mason,  and  expenses  attending  her  attempted 
cure,  on  accomit  of  personal  injuries  received  by  the  wife  abont 
the  5th  of  November,  1879,  from  the  railway  company  while  the 
latter  was  walking  across  the  railway  bridge  over  Jersey  Creek  in 
the  eitjr  of  Wyandotte.  Trial  had  at  the  April  term  of  the  Dis- 
trict Ck>urt  of  Wyandotte  County,  for  1881.  The  jury  returned 
a  verdict  for  the  defendant  company,  and  with  such  verdict  also 
the  following  questions  and  answers : 
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1.  Was  plaintiflTs  wife  chargeable  with  only  slight  negligence  in 
crossing  defendant's  bridge? 

Gross  negligence.' 

2.  Did  she  nse  her  utmost  efforts  to  get  ont  of  the  way  of  the 
car,  from  the  time  she  was  notified  of  its  approach  { 

No. 

3.  Could  she  have  stepped  off  the  bridge  to  one  side  of  the  wav 
of  the  car  at  any  point  after  hearing  the  alarm  till  the  car  struck 
her? 

Yes. 

4.  Could  the  section  boss,  Con.  Curtin,  and  his  five  associates 
have  checked  up  the  car  after  seeing  her,  and  before  striking  her, 
had  they  chose  to  do  so  ? 

No. 

5.  What  was  the  rate  of  speed  per  hour  the  car  was  running 
when  coming  towards  plaintiff's  wiie  ? 

Twelve  miles. 

6.  Was  defendant  guilty  of  gross  and  wanton  negligence  in  run- 
ning its  car  over  her  f 

No. 

7.  Was  she  run  over  between  Summunderwot  Street  on  the 
south,  and  Garrett  Street  on  the  north  ? 

Don't  know. 

8.  Did  the  men  on  the  hand-car  exercise  ordinary  care  and  pru- 
dence to  avoid  injuring  the  plaintiff's  wife  ? 

Yes. 

9.  Did  the  men  on  the  hand-car,  after  they  discovered  plaintiff's 
wife,  exercise  ordinary  care  and  prudence  to  avoid  injuring  her? 

Yes. 

10.  Under  all  the  facts  and  circumstances  in  this  case,  did  the 
plaintiff's  wife  exerciso  ordinary  care  and  prudence  ? 

No. 

11.  Was  the  plaintiff's  wife  guilty  of  any  negligence  in  whole 
or  in  part,  directly  contributing  to  her  injuries? 

Yes. 

12.  Under  the  facts  and  circumstances  of  this  case,  did  the 
plaintiff's  wife  exercise  any  care  and  prudence? 

Judgment  was  rendered  for  the  railway  company,  and  plaintiff 
brings  the  case  here. 

HoBTON,  C.  J. — Several  objections  are  made  by  the  plaintiff  to 
the  rulings  of  the  court  in  rejecting  evidence  onered  at  the  trial, 
and  sevend  exceptions  are  taken  to  the  refusal  of  the  court  to  give 
the  special  instructions  asked  for  by  plaintiff,  as  also  to  sevenu  of 
the  instructions  given  to  the  jury.  In  view  of  the  character  of 
the  special  finding  of  facts  returned  by  the  jury,  it  is  unnecessaiy 


MASON  V.  MISSOURI  PACIFIC   BY.   CO.  3 

to  note  only  those  matters  of  evidence  and  those  instructione  that 
effect  the  conduct  of  plamtifPs  wife.    The  jurj  found  that  the 
wife  was  chargeable  with  gross  negligence  in  crossing  the  railway 
company's  bridge,  and  unless  this  or  tne  other  similar  findings  of 
the  jnry  can  be  imputed  to  erroneous  rulings  of  the  court,  no  new 
trial  ought  to  be  granted,  as  the  plaintifi  upon  such  a  finding  is  not 
entitled  to  any  recovery.    Even  if  we  assume  that  the  court  erred 
in  refusing  to  instruct  the  jury  that  it  was  gross  and  wanton  negli- 
gence on  tne  part  of  the  defendant  to  run  its  cars  at  a  greater  speed 
than  four  miles  an  hour  within  the  limits  of  the  city  of  Wyandotte, 
in  violation  of  an  ordinance  of  the  city  prohibiting  a  greater  speed, 
nevertheless,  plaintiff  could  not  be  prejudiced  thereby,  because,  if 
both  Emma  llason  and  the  agents  and  the  servants  of  the  defend- 
ant were  guilty  of  gross  ne^igence  contributing  to  the  injuries 
complained  of,  the  aefendant  would  be  entitled  to  the  general  ver- 
dict rendered  in  its  favor  by  the  jnry,  as  it  is  a  correct  legal  propo- 
sition that  when  both  parties  are  guilty  of  gross  negligence,  as  a 
general  rule — liable  it  may  be  to  some  exceptions — the  plaintiff  can- 
not recover.     In  this  case,  although  the  action  is  in  the  name  of 
the  husband,  yet,  if  the  wife  was  guilty  of  gross  negligence,  the 
husband  would  not  be  entitled  to  damages  for  her  injury.    Plaintiff 
complains  that  the  court  erred  in  ruling  out  evidence  concerning 
the  custom  of  foot  passen^rs  crossing  the  bridge  over  Jersey  Creek, 
where  his  wife  was  injured,  after  two  witnesses  had  testified 
thereto  without  objection.    Unless  the  evidence  was  competent, 
the  admission  of  like  evidence  in  the  first  instance  is  no  bar  to  the 
exclusion  of  other  and  further  evidence  of  that  character.    Because 
6ome  incompetent  evidence  is  admitted  without  objection,  other 
incompetent  evidence  is  not  thereby  competent,  if  offered  to  prove 
the  same  fact.    It  appears  from  the  record  that  the  plaintiff,  about 
the  time  she  received  her  injuries,  was  going  to  her  home.    Instead 
of  going  upon  Third  Street  in  the  city,  which  was  graded  and  side- 
walked,  she  attempted  to  reach  her  home  by  a  nearer  route ;  in 
taking  this  course  it  was  necessary  to  cross  Jersey  Creek  a  few  rods 
above  where  it  empties  into  the  Missouri  River.    The  only  way  of 
crossing  this  stream  at  this  place  was  by  climbing  upon  the  embank- 
ment of  defendant's  railway,  and  passing  from  this  upon  the  trestle- 
work  of  the  road  over  Jersey  Creek,  by  stepping  from  tie  to  tie. 
This  the  wife  attempted  to  do.    At  the  place  where  the  trestle  is 
located  the  streets,  as  laid  out  on  the  plat  of  Wyandotte  city,  ai'e 
^nsed  for  general  travel,  and  at  such  place  the  streets  have  not 
been  graded  or  improved.    The  bridge  over  the  creek  is  iron,  and 
has  over  one  hundred  foot  span.    It  is  thirty  feet  from  the  top  of 
the  trestle  to  the  water  in  the  creek,  and  the  water  under  the 
trestle  is  from  three  to  six  feet  deep.    The  embankment  at  the 
souths  end  of  the  bridge  is  four  or  five  feet  at  fill,  and  fifteen  feet 
at  erecA: ;  and  on  north  side  eight  to  ten  feet  at  fill,  and  twenty  feet 
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at  creek.  Jersey  Creek  is  abont  sixty  feet  wide  at  the  bridge,  and 
the  banks  on  each  side  are  perpendicnlar,  and  from  fifteen  to 
twenty  feet  high.  There  are  no  railings  to  the  bridjpe,  and  no  foot 
planks  to  walk  upon.  Considering  the  character  of  the  stmctnre 
erected,  and  the  use  to  which  it  is  applied  by  the  defendant,  we  do 
not  think  there  was  any  error  in  refusing  to  admit  further  evidence 
concerning  foot  passengers  crossing  it.  It  cannot  be  well  said  that 
fiuch  trestle-work  and  bridge,  as  constructed,  were  either  in  law  or 
in  fact  a  public  street. 

As  there  was  no  attempt  to  show  that  either  the  injured  party 
or  any  other  person  was  invited  by  the  company  to  cross  or  travel 
upon  the  structure  over  the  creek,  or  that  the  injui'ed  party  was 
'  upon  the  structure  with  the  consent  of  the  company,  the  fact  that 
other  parties  had  crossed  upon  it  did  not  make  it  less  dangerous  or 
less  negligent  for  the  wiie  of  the  plaintiff  to  attempt  to  do  so. 
This  is  not  a  case  where  the  legal  right  of  the  railway  company 
and  that  of  the  public  to  use  such  trestle-work  was  about  equal. 
The  embankment  and  trestle-work  are  so  much  elevated  above  the 
street,  and  are  so  erected  for  the  purpose  of  operating  thereon  cars 
and  engines  only,  as  to  apparently  forbid  foot  passengers  crossing 
the  creek  at  this  place ;  therefore,  we  do  not  thmk  that  the  railway 
company  was  boimd  to  operate  its  cars  with  reference  to  footmen 
undertaking  the  peril  of  attempting  to  step  from  tie  to  tie  in  cross- 
ing the  long  span  over  the  stream,  especially  in  view  of  the  fre- 
quent runnmg  of  the  cars  on  the  track  on  such  trestle-work. 
Counsel  for  plaintiff  contends  that  as  the  bridge  lay  wholly  within 
two  of  the  streets  of  the  city  of  Wyandotte,  called  Front  Street 
and  Wawas  Street,  which  cross  each  other  at  the  point  where  the 
bridge  crosses  the  creek,  and  as  a  street  belongs  to  the  public  from 
the  centre  of  the  earth  to  the  heavens  above,  pei*sons  had  the  right 
to  climb  up  the  embankment  and  to  use  the  trestle-work  as  a  public 
street  of  tiie  city.  Not  so.  The  embankment  and  trestle-work 
were  the  property  of  the  railway  company.  It  was  used  for  the 
j5urposes  of  the  company  in  operatmg  its  care  and  trains,  and 
so  built  and  constructed  as  to  render  any  travel  thereon  perilous, 
even  without  the  operation  of  cars  upon  the  track.  Whether 
the  authorities  consented  to  the  construction  of  such  embankment 
and  trestle-work,  is  immaterial  at  this  time.  The  railway  company 
was  in  full  occupation  of  it,  and  the  public  had  uo  right  to  cross 
over  such  a  dangerous  structure,  and  Knowing  it  to  be  unsafe  for 
travel,  to  claim  exemption  from  all  negligence  on  their  part,  and 
charge  the  railway  company  with  the  f nuts  of  their  own  imprudence. 

This  leads  us  to  the  consideration  of  the  instruction  given  by 
the  court,  to  the  effect  that  if  the  plaintiff's  wife  was  injured  at  a 
point  not  on  the  surface  of  a  public  highway  or  travelled  street,  but 
upon  the  trestle  or  embankment  of  the  defendant's  road-bed^  then 
she  had  no  right  to  be  there,  and  was  a  trespasser,  and  if  injured 
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while  trespafisin^  by  the  act  or  negligence  of  the  defendant's  em- 
ployees, before  me  defendant  could  be  held  legally  responsible  for 
such  negligence  of  its  employees,  the  negligence  must  be  so  gross 
as  to  amount  to  wantonness.  Whenever  a  party  infringes  upon 
the  rights  of  others,  this  negligence,  or  this  wrong  doins^,  as  the 
case  may  be,  absolves  others  f  cpm  using  ordinary  care  and  diligence 
towards  such  party.  In  brief,  they  are  under  no  legal  or  moral 
obligation  to  be  cautious  and  circumspect  towards  one  who  in- 
fringes upon  their  rights.  U.  P.  Ry.  Co.  v.  Rollins,  5  Kan.  167. 
A  railway  company  has  the  exclusive  right  to  occupy,  use  and 
epjoyite  niilwaytrack8,bridge8andtw6tle-work,aiid  such  exclusive 
right  is  absolutely  necessary  to  enable  such  a  company  to  properly 
perfonn  its  duties ;  and  anv  person  going  upon  or  using  or  occu- 
pying the  track  or  bridge  of  a  railway  company  without  the  consent 
of  the  company,  is  held  in  law  to  be  there  wrongfully,  and  there- 
fore to  be  a  trespasser.  Now,  as  the  point  where  the  plaintiff's 
wife  was  injured  was  not  on  the  surface  of  a  public  highway  or 
travelled  street,  but  upon  the  trestle-work  or  embankment  of  the 
defendant's  road-bed,  for  all  the  purposes  of  tiiis  case,  the  railway 
company  had  the  exclusive  right  to  occupy,  use  and  enjoy  such 
trestle-work  and  embankment ;  therefore,  the  instruction  that  the 
railway  company  was  liable  only  for  such  negligence  so  gross  as  to 
amount  to  wantonness  was  a  correct  declaration  of  the  law  to  the 
jury.  The  plaintiflPs  wife  climbed  up  the  embankment  and 
attempted  to  cross  the  trestle-work  or  bridge  without  the  consent 
of  the  company,  and  at  her  own  peril,  and  the  husband  can  recover 
only  for  injuries  done  to  her  for  such  negligence  of  the  employees 
of  the  company  as  was  so  gross  as  to  amount  to  wantonness.  The 
judgment  of  the  district  court  will  be  affirmed. 
All  the  justices  concurring. 

See  note,  p.  17. 
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V. 

Cooper's  Admr. 
(Advante  Com,  Eentueky.    February  38,  1883.) 

In  an  action  against  a  railroad  company  for  running  over  and  killing  the 
plftintiipB  intestate*  it  appeared  that  the  deceased  was  a  fall  grown  man,  but 
was  deaf  and  dumb,  and  that  at  the  time  of  the  accident  he  was  waUing  on 
)^e  track  of  the  company  in  the  same  direction  as  the  train  that  killed  him. 
The  evidence  was  conflicting  ss  to  whether  any  whistle  or  bell  was  souaded 
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bj  the  train,  bo  as  to  wars  the  deceased  of  his  danger,  and  if  so  when  it  was 
sounded.  The  court  instructed  the  jury  that  if  those  in  charge  of  the  train 
saw  the  plaintiff*s  intestate  in  time  by  the  use  of  the  means  in  theur  power  to 
have  saved  his  life  by  checking  the  train  or  by  blowing  the  whistle  and 
ringing  the  bell,  and  the  defenaant^s  employees  wilfully  failed  to  use  such 
means  to  avoid  the  killing,  they  must  find  for  the  plaintiff.  MeH  that  this 
instruction  was  erroneous.  The  jury  should  have  been  told  that  the  defend- 
aot's  employees,  being  ignorant  of  the  physical  infirmity  of  deceased,  had 
a  right  to  believe  that  he  would  do  what  a  man  possessed  of  his  ordinary 
faculties  would  have  done,  viz.,  stepped  off  the  track  in  time  to  avoid  danger, 
when  he  heard  the  approaching  tniin,  and  that  hence  they  were  not  in  fault 
for  failing  to  stop  the  train. 

Semble,  that  if  knowled^  of  the  physical  infirmities  of  the  deceased  bad 
been  brought  home  to  said  employees  they  would  have  been  held  to  a 
stricter  measure  of  duty,  and  that  a  failure  on  their  part  to  discharge  that 
duty  would  have  constituted  either  absolute  intentional  killing  or  wilful 
neglect,  for  which  the  company  would  have  been  held  liable. 

By  the  Court. — The  appellant's  intestate  W3S  mn  over  and 
killed  by  a  train  of  cars,  operated  by  the  employees  of  the  louis- 
ville  sxvi  Nashville  E.  E.  Co.,  on  its  Knoxville  branch,  near  St. 
Mary's  Station,  in  the  County  of  Marion.  He  was  a  deaf-mute, 
and  when  killed  was  walking  on  the  track  of  the  railroad  in  the 
same  direction  the  train  was  going,  and  at  a  point  in  the  road 
where  there  was  no  crossing  and  where  the  intestate  had  no  right 
to  use  the  road  or  any  part  of  it  as  an  ordinary  highway.  It 
seems  that  the  deceased  was  from  the  State  of  Texas,  and  at  the 
time  of  his  accident  was  on  his  way  to  visit  some  relatives  in  this 
State.  This  action  was  institutea  a^inst  the  company,  the  rep- 
resentative of  the  deceased  alle^n^  that  the  death  of  his  intestate 
was  caused  by  the  negligence  of  those  in  char^  of  the  train.  A 
verdict  for  one  thousand  dollars  was  rendered  and  jud^ent  en- 
tered accordingly,  of  which  the  railroad  company  complains.  The 
only  testimony  in  the  case  upon  the  issue  made  as  to  negli- 
^nce  was,  whether  the  employees  of  the  train,  after  seeing  the 
intestate  upon  the  track,  could  oy  the  exercise  of  proper  care  and 
diligence  have  avoided  the  injury. 

An  instruction  was  given  in  behalf  of  the  appellee  to  the  effect, 
"  that  if  those  in  charge  of  the  train  saw  the  plaintiflFs  intestate  in 
time,  by  the  use  of  the  means  in  their  power  to  have  saved  his  life 
by  checking  up  the  train,  or  by  blowing  the  whistle  and  ringing 
the  bell,  ana  the  defendant's  employees  wilfully  failed  to  use  such 
means  to  avoid  the  killing,  etc.,  they  must  find  for  the  plaintiff." 

There  is  conflicting  testimony  as  to  the  time  the  alarm  was 

fiven  by  the  employees,  the  witnesses  for  the  plaintiff  saying  they 
card  no  alarm  or  warning  until  after  the  accident,  while  others 
who  were  passeuffers  on  the  train  say  they  heard  the  whistle,  the 
ringing  of  the  bell,  and  upon  looking  out  saw  the  deceased  about 
fifty  yards  in  advance  of  the  train,  and  in  fact  saw  him  when 
struck  by  it.    The  train  was  running  at  the  rate  of  twenty-five  or 
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thirty  miles  an  hour,  and  on  a  descending  grade  at  the  time  of  the 
accident. 

The  company  is  bound  to  a  hi^h  degree  of  care  in  running  its 
trains^  in  order  to  prevent  the  taking  ofhnman  life,  and  this  care 
and  caution  must  be  exercised  when  the  danger  is  apparent  or 
when  those  in  charge  of  the  train  as  reasonable  and  prudent  men 
should  be  apprised  of  the  danger.    In  this  case  the  deceased,  so  far 
as  the  company  is  concerned,  must  be  regarded  as  in  full  possession 
of  all  his  senses,  as  there  is  an  entire  albsence  of  proof  snowing  a 
knowledge  by  any  of  the  employees  of  his  unfortunate  condition. 
He  was  seen  by  the  employees  some  two  or  three  hundred  yards 
in  advance  of  the  train,  walking  leisurely  on  its  track,  and,  being  a 
full-grown  man  and  with  ample  room  on  each  side  of  the  track  for 
him  to  avoid  any  injury  from  the  approaching  train,  those  in 
charge  of  the  train  had  the  right  to  believe  that  he  would  leave 
the  track,  and,  if  he  could  have  heard  the  approach  of  the  train, 
no  doubt  would  have  stepped  off  the  track  and  avoided  all  danger. 
Neither  the  ringing  of  tne  bell  nor  the  blowing  of  the  whistle  or 
any  other  similar  warning  would  have  apprised  mm  of  his  danger ; 
yet  the  company,  upon  me  facts  of  this  particular  case,  not  being 
aware  of  his  condition,  should  liave  exercised  the  same  degree  oi 
care  that  its  employees  are  required  to  exercise  with  reference  to 
those  who  were  capable  of  hearing  or  understanding  the  warning 
given ;  if  aware  of  nis  condition  it  was  their  duty  to  stop  the  train 
at  once.    Those  in  charge  of  the  train  had  the  right  to  believe 
that  the  deceased  deaf  man  would  exercise  at  least  ordinary  care 
and  caution  on  his  part,  and  if  he  failed  to  do  this,  his  deatn  was 
the  cause  of  his  own  recklessness  and  improvidence,  unless  the  em- 
ployees knew  or  had,  as  ordinary  prudent  men,  reason  to  believe 
that  the  injury  would  occur  unless  tiie  train  was  checked. 

If  the  killing  was  intentional,  or  the  result  of  wilful  neglect,  the 
failnre  to  exercise  the  proper  cai'e  by  the  deceased  will  not  excuce, 
but  the  facts  upon  wnich  this  knowledge  of  danger  is  brought 
home  to  the  employees  must  be  made  to  appear,  in  the  absence 
of  such  facts  the  deceased  must  be  regarded  as  the  author  of  his 
own  misfortune.  The  mere  fact  that  tne  deceased  was  seen  upon 
the  track  is  not  sufficient  to  authorize  the  jury  to  say  that  the  em- 
ployees were  guilty  of  wilful  neglect,  or  the  Court  to  instruct  the 
jiuy  that  it  was  the  duty  of  those  in  charge  of  the  train  when  they 
saw  the  deceased  on  the  track  to  use  the  means  within  their  power 
to  prevent  the  iniury.  Such  is  not  the  law.  If  this  had  been  a 
<^d  on  the  track  the  employees  should  have  exercised  greater 
care,  because  it  was  reasonable  to  suppose  that  one  of  tender  years 
would  not  be  aware  of  tiie  danger ;  but  where  the  party  injured  is 
an  adult,  although  deficient  in  hearing,  he  must  b^  ti-eated  as  one  of 
ordinary  intelligence  unless  his  misfortunes  are  known.  There 
We  b^n  two  verdicts  in  this  case.  The  fii-st  verdict  under  similar 
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instractionfi  was  for  $250,  and  the  present  verdict  for  $1000.  The 
first  yerdict  was  set  aside  and  a  new  trial  granted,  and  the  evidenoe 
and  instmctions  on  each  trial  have  been  considered. 

The  judgment  below  is  reversed  and  cause  remanded  for  pro- 
eeedings  consistent  with  this  opinion. 

Shearman  &  Bedfieid,  On  iMegligenoe,  page  56,  sec  51 ;  P.  and 
M.  B.  K  f>.  Erehl,  12  Bnsh. 

See  note,  p.  17« 


TEUKEEfSBOooK,  AppcUsnt, 
SonTHBRN  Pacifio  Coast  B.  B.  Co.,  Bcspondent 

(AdwMiM  Gam^  CaJif&mia.    December  28,  1881.) 

For  the  free  use  of  its  passeDger  and  other  trains  a  railroad  company  is  en- 
titled to  the  possession  of  its  roadway.  The  travelling  public  has  no  ri^^ht  to 
the  possession  of  it,  nor  the  use  of  it,  except  at  crossings  and  other  places 
of  public  passage.  But  if  persons  travelling  on  a  railroad  track  are  seen  in 
time  to  avoid  danger,  by  warning  them  off  by  proper  signals,  such  as  ringing 
a  bell,  sounding  a  whistle,  slowing  down,  or  stopping  the  train,  it  is  the  duty 
of  the  officers  of  the  train  to  resort  to  such  means  to  prevent  injury  to  the 
idfe  or  limb  even  of  trespassers  on  the  road. 

No  duty  is  imposed  upon  the  engineer  of  a  railroad  train  to  sound  a  whistle 
in  the  lawful  use  of  the  roadway,  except  in  approaching  crossings  on  a  road, 
or  other  places  of  public  passage,  or  in  conung  to  etations,  or  into  towns  or 
cities.  Accordingly,  held,  defendant  was  not  responsible  for  injuries  occa- 
sioned while  it,  without  fault,  was  running  its  train  at  the  customary  speed 
and  without  sounding  a  whistle,  at  a  portion  of  the  road  not  approaching  a 
crossing  or  place  of  public  passage,  but  upon  a  trestle  bridge  crossing  a 
ravine  about  a  mile  from  a  station.  Meild^  f uither,  plaintiff  was  guilty  of  con- 
tributory negligence. 

Appeal  from  Superior  Court,  Santa  Clara  County. 
Lieb  and  Bichards,  for  appellant. 

Moore,  Laine  &  Johnson  and  McKisick  &  Banldn,  for  respond- 
ent. 

McEee,  J.,  delivered  the  opinion  of  the  court : 

Appeal  from  a  judgment  of  nonsuit  in  an  action  to  recover 
damages  for  personal  injuries  caused,  as  alleged,  by  the  negligent 
and  careless  management  of  an  engine  and  train  of  cars  by  ofi^rs 
of  the  respondent. 

The  evidence  upon  which  the  appellant,  and  plaintiff  in  the  ac- 
tion, rested  his  right  to  recover  snowed  that,  about  November 
26, 1879,  the  respondent  had  constructed  its  roadway  from  the  Santa 
Clara  Yalley  up  a  rough  canyon  in  the  Santa  Cruz  range  of  mouU' 
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tains,  winding  around  the  curves  of  the  moimtain  to  the  mouth 
of  a  tunnel  under  the  crest  of  the  mountain,  at  a  few  feet  from 
which  the  company  had  established  a  station,  known  as  Wright's 
Station.     About  a  mile  from  this  station,  coming  down  to  the  Santa 
Clara  Yalley,  part  of  the  roadway  was  a  trestle,  two  hundred  and 
seventy-seven  leet  long  and  thirty-five  feet  high,  spanning  a  ravine 
near  the  end  of  a  curve  of  the  mountain*    As  the  tunnel  under 
tb^  crest  of  the  mountain  was  unfinished,  trains  were  run  over  the 
road  only  as  far  as  Wright's  Station.     A  day  or  two  before  the 
accident  to  the  appellant  an  explosion  had  taken  place  in  the  tunnel 
which  killed  many  of  the  men  at  work  in  it  and  aestroyed  property 
in  and  about  it ;  and  a  day  or  two  after  the  explosion  the  appel- 
lant and  a  companion,  both  of  whom  lived  near  the  line  oi  the 
railroad,  started  up  the  canyon  to  go  to  "  Wright's"  for  the  purpose 
of  seeing  the  effects  of  the  explosion.    Tliey  travelled  afoot  all  the 
way  up,  over  the  roadway  of  the  respondent,  and  as  they  met  with 
no  trains  on  the  way,  thev  arrived  safely  at  "  Wricht's."    After 
satisfying  their  curiosity  tney  started  from  "  Wriglit's"  between 
three  and  four  o'clock  in  the  afternoon  of  the  same  day,  to  return 
liome  by  the  same  way  they  came — travelling  afoot  down  the  moun- 
tain over  the  railroad.    Before  starting  they  saw  three  or  four  cars 
and  an  engine  at  "  Wright's ;"  but,  thinking  that  no  more  trains  were 
to  be  run  over  the  road  that  day,  they  asked  no  questions  of  any 
one  on  the  subject.    On  their  way  down  they  got  about  half  way 
over  the  trestle  when  they  heard  tne  sound  of  a  train  coming  from 
^  Wright's,"  and  on  looking  back  they  saw  the  train  rounding  the 
curve  on  the  trestle,  without  sounding  a  whistle.     At  first  they 
attempted  to  run  to  the  end  of  the  trestle,  but,  finding  they  could 
not  escape  in  that  way,  they  left  the  tra(dc  clear  for  the  train  by 
swinging  themselves  over  the  gnard  rails  of  the  trestle,  and  in  this 
pendent  position  over  the  ravine  they  maintained  themselves  until 
the  train  passed.     It  passed  without  injuring  them,  and  the  ap- 
pelbuit's  companion  pulled  himself  up  on  to  the  trestle  and  went 
to  the  assistance  of  the  appellant ;  but  he,  although  aided  by  his 
companion,  was  unable  to  get  up,  and  he  fell  over  me  rocks  hielow 
in  tne  ravine,  I'eceiving  irom  the  fall  serious  personal  injuries. 
And  it  is  contended  in  liis  behalf  that,  because  the  officers  of  the 
respondent  started  the  train  from  Wright's  Station  and  it  ran  down 
the  grade  on  to  the  trestle  without  sounding  a  whistle,  they  were 
guilty  of  negligence  which  caused  the  injuries  to  the  appellant. 

But  there  was  no  duty  imposed  upon  the  eneineer  of  the  train 
to  sound  a  whistle  in  the  lawful  use  of  the  roadway,  except  in  ap- 
pitMiching  crossings  on  the  road  or  other  places  of  public  passage, 
or  in  coming  to  stations  or  into  towns  or  cities.  The  paramount 
duty  of  a  railroad  company  is  the  safe  carriage  .of  passengers ;  and 
in  the  discharge  of  that  duty  the  law  imposes  upon  them  the 
utmost  care  and  diligence  in  Keeping  their  track  clear.    Hence, 
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for  the  free  osc  of  their  pas^nger  aad  other  truns,  they  are  enti- 
t!od  to  tlie  poaeestiun  of  tiieir  r>c«adway.  The  tri veiling  public  has 
no  n^ht  to  the  pos-^es-^ion  of  it,  or  to  the  iiee  of  it,  except  at  croeeings 
or  other  places  of  public  passage.  Travelling  on  the  railroad,  afoot 
or  on  horeeback,  awav  from  cn>c^ings,  is.  therefore,  nnlawfal ;  and 
j/ersons  thus  using  a  railroad  are  tresspassers,  to  whom  the  railroad 
company  stand  in  no  special  relation  and  owe  no  particular  dntv, 
except  sndi  as  may  arise  from  circumstances  in  wnich  persons  on 
tiie  roadway  are  injured  by  passing  trains.  But  the  officers  of  the 
company  having  the  right  to  a  free  track  for  their  trains  as  against  aU 
trespassers,  had  the  right  to  presume  that  the  track  was  clear,  and 
that  there  were  no  trespassers  upon  it.  In  acting  upon  that  pre- 
enmption  they  were  not  at  fault  in  running  their  train  at  its  cus- 
tomary speed  without  funding  a  whisde.  The  omission  of  the 
engineer  of  the  train  to  sound  a  whistle  under  such  circumstances 
was,  therefore,  not  negligence.  The  negligence  was  in  those  who 
were  travelling  upon  the  road.  By  using  the  roadway  for  that 
purpose  the  appellant  voluntarily  put  himself  in  a  position  of  im- 
min^it  danger  to  his  person  rrom  trains  which  officers  of  the 
company  might  be  running  over  the  road  in  ordinary  pursuit  of 
the  company's  legalized  business,  and  brought  upon  himself  the 
necessity  of  resorting  to  means  of  escape  from  it  which  were  the 
proximate  cause  of  the  accident  which  happened  to  him  and  of  the 
m juries  which  he  received.  As  his  own  ni^ligence,  therefore,  con- 
tributed proximately  to  the  injuries  of  whidi  he  complains,  the  re- 
spondent cannot  be  held  liable,  unless  the  injuries  resulted  from 
a  wanton  and  wilful  act  on  the  part  of  the  officers  of  the  train 
while  engaged  in  the  reasonable  discharge  of  their  duties.  (Mann- 
mus  V.  Cuampion,  40  CaL  121.) 

Of  course  the  mere  fact  that  persons  are  wrongfuUy  travelling 
on  a  railroad,  afoot  or  on  horseback,  does  not  authorize  officers  of 
the  company  in  charge  of  a  train  to  run  down  such  persons  or  to 
wantonly  inflict  injuries  upon  them.  If  persons  in  that  position 
are  seen  in  time  to  avoid  dano:er,  by  warning  them  off  by  proper 
signds,  such  as  ringing  a  bell  or  sounding  a  whistle,  or  slowing 
down,  or  stopping  their  train,  it  is  the  duty  of  the  officers  to  resort 
to  such  means  to  prevent  injury  to  the  life  or  limb  even  of  wrong- 
doers. The  duty  arises  out  of  the  cireumstanoes  of  the  situation, 
and  it  is  as  imperative  upon  them  as  any  other  duty.  But  if  per- 
sons in  that  situation  are  unseen  by  the  officers  in  charge  of  a  train 
until  too  late,  in  the  exercise  of  ordinary  care  and  diligence,  appro- 
priate to  the  duties  which  they  have  to  perform  for  tneir  employ- 
ers to  prevent  injuries  to  others,  or  to  resort  to  any  means  in  their 
power  for  that  purpose,  the  company  are  not  liable. 

There  is  no  evidence  tending  to  prove  that  the  officers  of  the 
train  were  guilty  of  any  wanton  or  wilful  act  towaixls  the  appel- 
lant.   Under  the  circomstances  in  which  both  parties  were  phced 
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neither  conid  see  the  other  until  the  train  came  around  the  comer 
on  to  tlie  trestle-work,  unexpectedly,  almost  upon  the  appellant. 
The  appellant  knew  of  the  tndn  on  the  track,  for  he  had  seen  it  at 
Wright  8  Station  before  he  started  down  the  grade ;  bnt  the  ofBcers 
of  the  train,  according  to  the  evidence,  did  not  know,  and  had  no 
right  to  presume,  the  presence  of  the  appellant  on  the  trestle ;  and 
the  evidence  does  not  tend  to  prove  that  they  saw  him  in  time 
to  stop  the  train  by  reversing  their  engine  before  coming  upon 
him.  The  entire  circumstances  of  the  situation,  as  proved  by  the 
appellant,  rebut  the  presumption  that  the  injuries  resulted  from 
any  neglect  of  duty  on  the  part  of  the  respondent ;  and  they  estab- 
lished the  fact  that  the  negligence  of  the  appellant  contributed  to 
the  accident  in  which  he  sustained  his  injunes. 
The  judgment  of  nonsuit  is  therefore  correct,  and  it  is  affirmed. 

CONCURRING   OPINION. 

We  concur  in   the  judgment,  on  the  ground  that  the  plaintijS 
was  guilty  of  contributory  negligence. 
McKiNSTKY,  J. ;  Boss,  J. 

See  note,  p.  17. 
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V. 

"Wm.  J.  Stmpkins. 

(54  Texas  BeporU,  615.    March  29t^  1881.) 

If  one  who  enten  uponf  the  track  of  a  railway  when  no  train  is  in  sight, 
fihoQld,  from  pro^dential  cause,  become  insensible  while  there,  and  in  that 
condition  be  ran  over  and  injured  by  a  train  while  lying  in  open  view,  the 
company  would  be  liable  in  damages  on  account  of  that  negligence  on  the 
psrt  of  Its  agents  in  not  discovering  the  helpless  man,  which  was  the  proxi- 
mate cause  of  the  injury. 

The  doctrine  that  a  railway  company  owes  no  duty  to  one  unlawfully  on 
its  track,  and  is  not  liable  in  damages  for  injury  to  such  an  one  unless  wan- 
tonly inflicted,  discussed- and  disapproved. 

A  reasonable  look-out,  varying  according  to  the  dangrer  and  all  the  sur- 
roonding  circumstances,  is  a  duty  always  devolving  on  those  in  charge  of  a 
ndlway  train  in  motion. 

Bailway  companies  are  bound  to  exercise  their  dangerous  business  with 
due  care  to  avoid  injury  to  others,  and  when  they  fail  to  do  so,  they  are  lia- 
ble in  damages  for  injury  resulting  even  to  a  trespasser  who  has  not  been 
guilty  of  contributory  negligence. 

One  who,  while  helpless  from  drunkenness,  is  run  over  and  injured  by  a 
pttsaing  railway  train,  is  guilty  of  contributory  negligence,  which  constitutes 
a  bar  to  his  action  for  damages,  unless  his  injuries  were  wantonly  or  wilfully 
ioflicted. 
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If  the  pfoximate  caiue  of  injiiry  to  one  ran  over  md  maimed  by  a  railwaj 
train  is  tne  negligence  of  the  engineer  in  charge,  and  the  party  injured  is 
preTcnted  by  a  providential  dispensation  from  the  use  of  his  faculties  at  the 
time  of  the  injury,  the  fact  tnat  prior  to  the  time  of  the  injury,  when  no 
train  was  in  view,  and  before  being  providentially  disabled,  the  injured  party 
placed  himself  wrongfully  on  the  track  of  the  road,  would  not  conatitiite 
such  contributory  negligence  as  would  prevent  a  recovery. 

Appeal  from  HarriB.  Tried  below  before  the  Hon.  James 
Masterson. 

The  opinion  states  the  case. 
Geo.  Goldthwaite,  for  appellant. 

I.  The  court  erred  in  so  mtich  of  the  first  paragraph  of  the 
charge  as  instructed  the  jury:  ^^Bnt  if  the  evidence  satisfy  the 
jury  that  the  agents,  employees  or  servants  in  charge  were  guilty 
of  gross  negligence — by  which  you  will  understand  the  absence  of 
sn^  ordinary  and  proper  care  as  was  their  duty  to  have  observed ; 
or,  if  the  evidence  satisfy  you  that  defendant's  care  were  not  prop- 
erly manned  and  equipped,  and  if  the  same  had  been  the  accident 
would  not  have  happened.    If  so  you  find  the  facts,  find  for  plain- 

II.  The  plaintiff  was  not  in  a  position  to  complain  of  defendant 
and  hold  it  responsible  for  not  naving  its  cars  properly  manned 
and  equipped. 

III.  Tliat  a  railway  company  should  have  its  train  properly 
manned  and  equipped,  is  a  duty  which  it  owes  to  its  passengers 
and  persons  rightfully  on  its  track ;  it  is  not  a  duty  owing  to  per- 
sons who  are  carelessly  and  wrongfully  on  the  trac*k. 

IV.  The  charge  was  calculate  to  mislead  the  jurors,  and  did 
mislead  them,  inducing  them  to  the  conclusion  that  the  defendant 
owed  the  same  measure  of  duty  and  accountability  to  strangers 
and  persons  negligently  and  wrongfully  on  its  railway  track,  Qiat 
it  owed  to  its  passengers  and  persons  rightfully  on  its  track. 
Shearman  and  Redfield  on  Negligence,  sees.  487,  493 ;  Wharton 
on  Negligence,  sees.  389,  803 ;  Tonewanda  R.  R.  Co.  v.  Munger, 
5  Demo,  266 ;  same  case  affirmed  in  4  Comstock^  349 ;  Law  Keg- 
ister,  N.  S.,  vol.  7,  450;  R.  R.  Co.  v.  Worton,  24  Penn.  St. 
468 ;  R.  R.  Co.  v.  Spearen,  47  Penn.  St.  300 ;  Nicholson  v.  R.  R. 
Co.,  41  N.  Y.  529 ;  Terry  v.  R.  R.  Co.,  22  Barb.  586 ;  R.  R.  Co. 
V.  Hummell,  44  Penn.  St.  378 ;  Brown  v.  Lynn,  7  Casey  ^enn. 
St.),  510 ;  Reeves  v.  R  R.  Co.,  6  Penn.  St.  454 ;  Gillis  v.  R.  E. 
Co.,  59  Penn.  St.  142 ;  Kay  v.  R.  R.  Co.,  65  Penn.  St.  273 ;  Her- 
ring V.  R.  R  Co.,  10  Ired.  (N.  C.)Law,  402 ;  Richardson  v.  R  R 
Coj,  8  Rich.  (S.  C.)  Law,  120 ;  Finlayson  v.  R  R  Co.,  1  Dillon, 
583. 

V.  The  court  erred  in  vnthholding  from  the  consideration  of 
the  jury  the  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  and  particularly  the  question  as  to  whether  he  w^as  drunk ; 
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especially  after  the  Bubmission  of  the  qneetion  whether  he  wae 
laboring  under  a  providential  infliction  in  the  way  of  a  fit.  62  Tex. 
173 ;  Shearman  and  Bedfield  on  Negligence,  §  25 ;  R.  R.  Co.  v. 
Hntchifion,  47  HI.  410. 

Turner  and  Baker  &  Botts,  also  for  appellant. 

F.  W.  Henderson,  for  appellee. — Altbongh  defendant  is  not 
bound  to  that  d^ree  of  diligence  to  one  who  is  on  its  road-bed  at 
a  place  where  there  is  no  public  crossing,  as  to  passengers,  or  to 
persons  who  are  upon  the  road-bed  at  a  public  crossing,  yet  defend- 
ant cannot  run  their  cars  with  their  eyes  shut  or  blindfolded,  or 
without  using  at  least  ordinary  diligence,  and  if  by  using  proper 
diligence  such  as  a  reasonable  man  would  have  used,  the  accident 
womd  not  have  happened,  then  the  defendants  are  l^ble  even  to  a 
trespasser.  Norris  v.  Litchfield,  35  N.  H.;  Yaughan  v.  Manlove, 
3  Bing.  N.  C.  486 ;  Maryatt  v.  Stanley,  1  M.  and  G.  558 ;  Chicago 
and  Northwestern  R.  R.  Co.  v.  Barrie,  65  111.  226,  1870 ;  111.  Cent 
R.  R  Co.  V.  Baches,  id.  379 ;  La  Fayette  and  Indianapolis  R.  R. 
Co.  V.  Shrier,  6  Ind.  141,  1855 ;  Northern  Ind.  R.  R.  Co.  v.  Mar- 
tin, 10  Ind.  460, 1858 ;  Central  R.  R.  Co.  v.  Davis,  19  Ga.  487, 
1856;  Galena  and  Chicago  Union  R.  R.  Co.  v.  Jacobs,  20  111.  478, 
1858 ;  Philadelphia  and  Keadin^  R  R  Co.  v.  Hummell,  44  Penn. 
St.  375, 1863 ;  East  Tenn.  and  Georgia  R.  R.  Co.  v.  St.  John,  5 
Sneed  (Tenn.),  524, 1858 ;  Brown  v.  Hannibal  and  St.  Joseph  R. 
R.  Co.,  50  Ind.  451, 1872 ;  Macon  and  Western  R.  R.  Co.  v.  Davis, 
18  Ga.  679,  1855 ;  lUinois  Central  R.  R  Co.  v.  Hutchison,  47  lU. 
408, 1868 ;  Daley  v.  Norwich  and  Worcester  R.  R.  Co.,  26  Conn. 
591,  1868. 

Oustave  Cook,  also  for  appellee.  « 

Gould,  Assooiatk  Justioe. — On  the  10th  of  April,  1878,  at 
noon,  W.  J.  Sympkins,  lying  in  a  state  of  insensibility  on  the  road- 
bed of  the  Central  Ry.,  at  a  point  where  there  was  a  long  curve, 
and  about  190  steps  from  a  public  crossing,  was  run  over  by 
ihe  cars,  whereby  he  lost  his  right  arm,  and  was  otherwise  bruised. 
On  his  behalf,  it  is  claimed  t^t  whilst  walking  on  the  railroad 
track  he  was  providentially  stricken  down  by  a  fit ;  that  at  the 

Kmt  on  the  curve  where  he  fell,  the  engineer,  by  keeping  a  proper 
>k-out,  could  have  discovered  him  at  about  800  steps  distance,  in 
ample  time  to  have  stopped  the  train  and  avoided  the  accident. 
On  the  part  of  the  railway  company,  it  is  asserted  that  Sympkins' 
fit  was  nothing  more  than  one  of  intoxication ;  that  at  all  events  he 
^^as  n^ligent  originally  in  walking  on  the  track,  and  was  wrong- 
f ally  there ;  that  he  was  lying  outside  of  the  rails  in  such  a  way 
that  the  engineer  neither  oomd  nor  did  discover  him  in  time  to 
avoid  ronmng  over  him,  he  having  inmiediately  used  every  means 
to  stop  the  train. 
In  its  charge  the  court  told  the  jury :  ^^  If  the  evidence  satisfy 
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you  that  the  en^eer  could,  by  the  use  of  due  arid  j>roper  care  and 
attention,  hare  aiscovered  the  plaintiff  on  the  track  in  time  to  have 
stopped  withont  running  over  him,  then  his  not  doing  bo  is  sach 
neghgence  as  will  render  defendant  company  liable  to  plamtiff." 

The  defendant  asked  sundry  charges,  embodying  the  propositioii, 
that,  unless  the  engineer  actually  saw  Sympkins  a  sufficient  length 
of  time  and  distance  to  stop  the  train  and  prevent  the  injury,  the 
company  was  not  liable ;  and  denying  that,  aB  to  persons  wrong- 
fully on  the  track,  the  law  imposed  on  the  railroad  any  duty  to 
keep  a  look-out,  or  any  liability  except  for  "  wilful  or  wanton  neg- 
ligence on  the  part  of  its  agents."  The  following  charge  was  also 
amongst  those  asked  for  and  refused : 

^^  It  is  in  evidence  before  you  that  the  plaintiff  had  on  the  same 
day  taken  one  or  more  drinks  of  liquor,  and  that  he  never  before 
that  day,  nor  since,  has  had  a  fit  It  is  your  peculiar  province  to 
determine  whether  or  not  that  fit  was  a  fit  of  intoxication.  If  he 
was  in  a  fit  of  intoxication,  or  drunk,  at  the  time  of  the  accident, 
and  the  accident  was  occasioned  in  any  degree  by  that  fit  of  intox- 
ication or  drunkenness,  then  and  in  that  case  the  defendant  is  not 
liable,  and  the  plaintiff  is  not  entitled  to  recover,  unless  the  acci- 
dent happened  and  was  occasioned  by  the  wanton  or  wilful  n^li- 
gence  of  the  engineer,  or  those  in  charge  of  the  train." 

The  plaintiff  recovered  a  judgment,  and  the  questions  here  pre- 
sented arise  mainly  on  the  cnarge.  We  do  not  assent  to  the  prop- 
osition that  a  railroad  company  may  not  become  liable  to  one  who 
is  run  over  and  injured  by  reason  of  the  want  of  watchfulness  of 
its  servants,  altliough  such  person  may  have  been  originally  a  tres- 
passer on  the  track.  If  a  party  be  wrongfully  on  the  track  under 
such  circumstances,  or,  bemg  there,  acts  in  such  a  way  as  to  be 
himself  a  proximate  cause  of  his  own  injury,  he  will  be  precluded 
from  recovery  on  grounds  of  public  policy,  as  being  himself  guilty 
of  contributory  negligence.  Although  the  company's  agents  may 
have  failed  in  proper  watchfulness,  the  injured  person  is  regarded 
as  being  himself  too  directly  a  cause  of  the  injury  to  be  allowed  to 
complam.  It  is  not  that  no  wrong  has  been  done  by  the  company 
in  the  negligence  of  his  agents,  but  that  the  injured  party  is  pre- 
cluded from  complaining  of  that  wrong. 

A  man  goes  upon  the  railroad  track  at  a  time  and  place  when  no 
danger  is  nigh,  and  whilst  there,  by  some  accident  or  providential 
cause,  becomes  insensible,  and  so  remains  perhaps  for  nours,  until 
the  time  for  a  train  comes  round. 

Although  he  originally  goes  on  the  track  wrongfully,  it  is  under 
circumstances  threatening  no  direct  injury,  nor,  being  on  the  track, 
does  he  do  anything  "  positive  or  negative  to  contribute  to  the  im- 
mediate injury."  Baltimore  and  Onio  R.  R.  Co.  v.  State,  use  of 
Trainor,  33  Md.  554.  If  the  engineer  on  the  approaching  train 
keep  that  look-out  which  is  required  of  him  at  all  times,  not  only 
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to  secure  the  safety  of  the  train,  but  to  avoid  injorj  to  any  animal 
or  person  on  the  track,  this  person  lying  there  in  open  view  mnst 
be  discovered.  Kot  to  discover  him  is,  nnder  the  circumstances, 
negligence,  and  that  negligence  is  the  proximate  cause  of  the  in" 
jury;  whilst  the  negligence  of  the  party  in  going  on  the  track  is 
only  a  remote  cause.  Between  that  original  act  of  negligence  and 
the  injury  has  intervened  a  new  agency,  a  providential  dispensation, 
breaking  the  causal  connection.  Brandon  v.  Gulf  City  Cotton 
Press,  etc.,  51  Tex.  121.  Here  there  is  not  such  contributory  neg- 
ligence as  prevents  the  party  from  recovering  for  an  injury  caused 
by  the  negligence  of  the  company's  agent,  and  if  a  recovery  be  de- 
nied, it  must  be  placed  on  some  other  principle. 

Counsel  for  appellant  cite  a  number  of  cases  which  deny  any 
duty  on  the  part  of  a  railroad  company  to  one  wrongfully  on  the  track, 
and  deny  any  liability  for  injury  to  such  person  caused  by  anything 
short  of  wantonness.  On  examination,  it  will  be  found  tiiat  in 
most  of  these  cases  the  plaintiff  either  directly  contributed  to  the 
injury  or  the  negligence  established  in  the  defendant's  servants 
vere  not  the  cause  of  the  injury.  Take  for  example  two  leading 
cases  in  Pennsylvania,  where  this  doctrine  has  been  most  forcibly 
asserted.  K.  K.  v.  Norton,  24  Fenn.  St.  469,  was  a  case  where 
the  plaintiff  had  fastened  his  machinery  for  sawing  wood  to  the 
rail  of  the  company's  road,  and  the  court  holds  '4t  evident  that  the 
imprudence  of  the  plaintiff  was  the  immediate  cause  of  the  injury." 
E.  R.  Co.  V.  Hummell,  44  Penn.  St.  378,  was  a  case  of  injury  to  a 
child,  in  which  the  only  negligence  chaiged  was  a  failure  to  blow 
the  whistle  or  give  signals  on  starting.  It  does  not  appear  from 
the  evidence  that  this  failure  was  the  cause  of  the  injury. 

It  may  safely  be  asserted  that  but  few  cases  can  be  found  where 
a  party,  not  guiky  of  contributory  negligence,  and  establishing  an 
injury  which  would  have  been  prevented  but  for  the  carelessness 
of  the  company's  agents,  has  been  denied  a  recovery  on  the  grcJund 
that  the  company  owes  no  duty  of  carefulness  to  one  wrongfully 
on  their  track. 

In  our  opinion,  there  is  a  distinction  between  the  duty  devolving 
on  the  owners  of  land  on  which  there  is  a  dangerous  excavation, 
and  that  devolving  on  a  corporation  invested  by  law  with  the  ex- 
traordinary power  of  traversing  the  country  with  huge  cars,  whose 
progress  everywhere  is  necessarily  attended  with  danger.  They 
who  place  such  dangerous  machines  in  motion,  should,  we  think, 
be  required  to  take  precautions  against  their  injuring  any  who  may 
happen  to  be  in  tlieir  pathway.  "The  care  in  conducting  any 
bnsmess  should  be  proportionate  to  its  dangerous  motion."  Gor* 
man  v.  Pac  R.  R.  Co.,  26  Mo.  448.  The  extent  of  the  precautions, 
required  of  a  railroad  company  depends  on  all  the  circumstances. 
The  regulations  of  railroads  exact  watchfulness  of  the  engineers^ 
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and  this  rak  ihoiild  opente  for  tbe  beDefit  of  tbe  paUie  sb  wdl  as 
the  eompttij. 

AnthoriOfls  are  not  laddm^  in  mpport  of  the  podtion  that  a 
^reagonable  lockrout,^  ywrjmg  aoeoraiiig  to  the  dajigjN,  and 
all  the  MirromidiDg  drcmnstaiiees  k^a  duty  always  ^yolving 
oo  those  in  chaige  of  a  railroad  tnun  in  motion.  Baltimore 
and  Ohio  By.  Co.  «.  State  of  Maiyland,  for  nse  of  Hannah 
BoagherU,  36  Md  366 ;  Baltimore  and  Ohio  Ry.  Co.  v.  State, 
nse  of  TraincM*,  33  Md.  5S4;  Harlan  r.  Sl  Louis,  Kansas  City 
and  X.  Ky.  Co^  2  Thompson  oa  X^Iigenoe,  p.  439  (64  Mo. 
480,  and  65  Mo.  2^\  citing  BGcks  r.  Pacific  E.  R  Co.,  64  Mo. 
430.  The  duty  of  watchfalness  has  oft^i  been  enforo^  against 
railroads  in  cases  of  injuries  to  cattle  trespassing  on  their 
track,  and  that,  too,  in  the  absence  of  any  statutory  provision 
or  in  cases  outside  of  the  statute.  Isbell  r.  !N.  Y.  and  iN .  H.  IL  B. 
Co.,  27  Conn.  393 ;  Gorman  r.  Pac  R  .B.  Co.,  26  Mo.  442 ;  Chi- 
cago and  ni  R  R  r.  Barrie«  55  HL  226 ;  Eerwhaeker  v.  C.  C.  and 
C.  R  B.  Co.,  3  Ohio  St  172.  We  prefer  that  line  of  decisions 
holding  railroads  bound  to  exercise  their  dangerous  busincsB  with 
due  care  to  avoid  injury  to  others,  as  correct  in  principle  and  sound 
in  policy,  and  as  protecting  even  a  trespasser  who  is  not  guilty  of 
contributory  n^ligence.  We  are  inclined, however,  to  the  opinion 
that  the  cluurge  given  by  the  court  in  this  case  may  have  led  the 
jury  to  believe  that  they  could  only  find  for  defendants  should  they 
think  that  the  engineer  '^  could  not  and  did  not  discover  plaintiff  on 
the  track  in  time  to  stop,  without  running  over  him."  Bead  as  a 
whole,  especially  in  connection  with  its  final  clause,  the  chaige  is  not 
erroneous,  and  may  not  perhaps  have  been  misunderstood.  We 
call  attention  to  it  because  of  our  opinion  that  tbe  watchfulness  re- 

3uired  depends  on  all  the  circumstances,  having  reference  to  aU  the 
uties  of  the  engineer,  and  that  it  is  for  the  jury  to  say  whether, 
under  the  circumstances,  he  not  only  could,  but  should  have  dis- 
covered the  plaintiff  in  time  to  have  stopped  the  train.  In  other 
words,  that  the  engineer,  had  he  been  exercising  that  ordinary  and 
proper  care  which  under  the  circumstances  was  his  duty,  would 
nave  discovered  the  plaintiff  in  time. 

But  we  are  of  opinion  that  the  court,  its  attention  being  called 
to  the  snbject  by  a  charge  asked  by  defendant,  should  have  given 
the  jury  an  instruction  as  to  their  duty  in  the  event  they  found  that 
the  plaintiff  was  intoxicated  when  the  accident  occurred.  Whether 
he  was  so  intoxicated  or  not,  was  under  all  the  evidence  an  issue  of 
fact  for  the  jnrv.  If  they  found,  as  claimed  by  defendant,  that  his 
fit  was  one  of  intoxication,  the  authorities  soem  to  be  that  ^^such 
conduct  is  contributory  negligence  which  constitutes  a  bar  to  his 
action  for  damages."  1  Thompson  on  Neg^  p.  450,  citing  111. 
Cent.  R  B.  Co.  v.  Hutchinson,  47  HI.  408 ;  Herring  v.  Wilming- 
ton and  Baleigh  B.  B.  Co.,  10  Iredell,  402 ;  H.  and  T.  C.  B.  R  Co. 
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V.  Smith,  52  Tex.  178.  In  each  case  the  injured  parly  would  be 
precluded  from  rcovering  for  anything  short  of  wanton  or  wilful 
neglect 

because  of  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


The  five  eases  above  reported  all  turn  upon  the  obligation  of  railroad  com- 

Sanies  to  persons  trespassing  on  the  line  of  their  tracks.  A  great  number  of 
ecisions  have  been  rendered  on  this  point  by  the  various  courts  of  this 
conntry,  and  the  conclusions  reached  are  by  no  means  harmonious.  An  at- 
tempt will,  however,  be  made  to  state  bridy  the  leading  principles  which 
have  been  enunciated  on  this  topic. 

It  is  well  settled  that  foot  passengers  have  no  right  to  walk  upon  the  tracks 
of  railway  companies.  If  they  do  so,  except  at  crossinffs,  they  become  tres- 
pusera,  and  accordingly,  in  most  cases,  will  be  precluded  from  recovering 
s^inst  the  companies  for  injuries  inflicted  upon  them  by  passing  trains,  not- 
withstanding the  negligence  of  the  companies*  employees.  R.  R  Co.  v.  Nor- 
ton, 24  Pa.  St.  465 ;  Galena,  etc.,  R  R  Go.  v.  Jacobs,  20 111.  478 ;  Lake  Shore, 
etc.,  R  R  Go.  e.  Hart,  87  IlL  529;  Little  Rock  and  Fort  Smith  R  R  Go.  «. 
PsnkbuTSt,  Vol.  T.  page  685;  Mason  v.  Mo.  Pacific  R.  R  Go.,  supra,  p.  1. 

lo  the  recent  case  of  Molherrin  d.  Delaware,  Lack,  and  W.  R  R  Go.,  81 
Pa.  St  866,  this  doctrine  is  thus  clearly  and  concisely  stated:  *'  Except  at 
crossings  where  the  public  have  a  right  of  way,  a  man  who  steps  his  foot 
upon  a  railroad  track  does  so  at  his  peril.  The  company  have  not  only  a 
nght  of  way  but  such  right  is  exclusive  at  all  times  and  for  all  purposes. 
This  is  necessary  not  only  for  the  proper  protection  of  the  company's  rights, 
but  also  for  the  safety  of  the  travelling  public.  It  is  not  right  that  the  lives  of 
'  hundreds  of  persons  should  be  placea  in  peril  for  the  convenience  of  one 
single  foolhardy  man,  who  desires  to  walk  upon  the  track.  In  England  it 
is  a  penal  offence  for  a  man  to  be  found  unlawfully  upon  the  track  of  a  rail- 
rosd  (8  and  4  "Vict.,  c.  07,  §  16).  It  would  add  materially  to  the  public  safety 
were  there  a  similar  law  here. " 

A  trespasser,  however,  merely  because  he  is  a  wrong-doer,  does  not  become 
iltogether  an  outlaw.  The  company  still  owe  a  certain  measure  of  duty  to 
him  from  which  they  cannot  escape.  Rounds  e.  Del.,  Lack,  and  W.  R.  R 
Co..  64  K.  Y.  129;  McGarty  e.  Delaware  and  Hudson  Canal  Go.,  17  Hun,  74; 
Spofford  V.  Harlow,  8  Allen,  176;  Lovett  e.  Salem  and  S.  D.  R  Co.,  9  Allen, 
557;  Peon.  R  R  Ck>.  e.  Sinclair,  62  Md.  801;  Oillis  «.  Penn.  R  R  Co.,  59 
Pa.  St.  129. 

Hence,  in  case  of  gross  negligence  or  carelessness  on  the  psrt  of  those  in 
charge  of  the  train,  the  company  will  be  held  liable  for  an  injury  inflicted 
eren  upon  a  trespasser.  Teunenbroock  «.  So.  Pacific  Coast  R.  R.  Co.,  supra, 
page  8;  Carroll  «.  Minn.,  etc.,  R  R.  Co.,  18  Minn.  80;  Green  e.  Erie  R  R 
Co.,  11  Hun,  838;  Kenyon  o.  N.  Y.,  etc.,  R  R  Co.,  5  Hun,  479;  Donaldson 
«.  Milwaukee,  etc,  R  R  Co.,  21  Minn.  298;  Herring  «.  Wilm.,  etc  ,  R  R 
Co.,  10  Ired.  402;  Johnson  v.  Boston  and  M.  Ry.,  125  Mass.  75;  Morrissey 
«.  Eastern  R  R  Co.,  126  Mass.  877. 

So,  too,  the  company  will  be  held  liable  if  such  killing  or  injury  appears 
to  be  a  mere  wanton  or  malicious  act,  provided,  of  course,  the  employee  is 
at  the  time  actmg  within  the  scope  of  his  duty.  Terre  Haute  and  Ind.  R.  R. 
Co.  0.  Graham,  46  Ind.  289;  Illmois  Cent.  R.  R  Co.  «.  Hall,  72  Ind.  222; 
Innsnlle,  etc.,  R  R  Co.  «.  Wolfe,  59  Ind.  89;  Eausas  Pac.  R.  R.  Co. 
t.  Ward,  4  CoL  80;  Rothe  e.  Milwaukee  and  St.  P.  Ry.  Co.,  21  Wis.  256; 
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Phila.  and  Reading  R.  R  Co.  «.  Hommell,  44  Pa.  Bt  876;  Pitta.,  Ft.  Wayne 
and  Chicago  R.  R  Co.  «.  Evana,  58  Pa.  St  250;  Same  «.  Collins,  87  Pa.  8t 
405. 

The  amount  of  care  and  caution  required  of  the  engineer  of  a  train  in  look- 
ing out  for  trespassers  varies,  of  course,  according  to  the  locality.  It  is 
greater  in  densely  populated  districts  than  in  the  open  eountry.  Upon  this 
point  the  court  says,  m  Hicks  «.  Pacific  R  R.  Co.,  64  Mo.  430:  *' The  care  and 
caution  required  of  railroad  companies  in  running  their  trains  are  commensn- 
rate  with  the  danger  to  persons  and  property  incident  to  that  mode  of  trans- 
porting freight  and  passengers,  and  at  some  points  on  the  road  greater  care 
18  exacted  than  at  others.  In  running  through  towns  and  cities  and  oTer 
public  crossioffs,  they  are  expected  to  oe  more  careful  than  at  other  places 
where  not  so  hkely  to  injure  persons  or  property." 

There  are  many  authorities  which  bold  railroad  companies  to  a  mnch 
stricter  measure  of  duty  with  regard  to  trespassers  than  has  been  already 
laid  down.  These  seem  to  indicate  that  ordinary  care  will  be  exacted  and 
that  m  the  absence  of  such  care  the  company  will  be  held  liable.  Needham 
V.  St.  F.  and  St.  J.  R  R  Co.,  37  Cal.  409;  Kansas  Pac.  R  R  Co.  e.  Cran- 
mer,  4  Col.  524;  Hicks  «.  PaciOc  R  R  Co.,  64  Mo.  480;  Richmond  and 
D.  R  R  Co.  «.  Anderson,  31  Gratt.  818;  Murphy  «.  Chicago,  R  I.  and 
P.  R  Co.,  38  Iowa,  539;  S.  C,  45  Iowa,  661;  Isbell «.  N.  Y.  and  N.  R  R. 
R  Co.,  27  Conn.  393;  Patterson  e.  Phila.,  W.  and  B.  R  R  Co.,  4  Houst 
103;  Evansville  and  C.  Ry.  Co.  «.  Hiatt,  17  Ind.  102;  Illinois  Central  R  R 
Co.  V.  Godfrey,  71  111.  500. 

In  the  case  of  Harlan  v.  St.  Louis,  etc.,  R  R  Co.,  65  Mo.  22,  the  liability 
fur  ordinary  care  is  thus  defined  and  limited :  '*  When  it  is  said  in  cases  where 
the  plaintin  has  been  guilty  of  contributory  negligence,  that  the  company  js 
liable  if  by  the  exercise  of  ordinary  care  it  could  have  prevented  the  accident, 
it  is  to  be  understood  that  it  will  be  so  liable  if  by  the  exercise  of  reasonable 
care,  after  discovery  by  the  defendant  of  the  danger  in  which  the  party  stood, 
the  accident  could  have  been  prevented ;  or  if  the  company  failed  to  discover 
the  danger  through  the  recklessness  or  carelessness  of  its  employees,  when 
the  exercise  of  ordinary  care  would  have  discovered  the  danger  and  averted 
the  calamity."  And  see  FinUyson  o.  Chicago  R  R  Co.,  1  DilL  579;  Bait, 
etc.,  R  R  Co.  e.  State  to  use,  36  Md.  366. 

It  seems  to  be  universally  conceded  that  where  the  engineer  of  a  train  ob- 
serves an  adult  trespassing  upon  the  track,  he  is  entitled  to  presume  that 
that  trespasser  is  in  full  possession  of  his  senses,  and  that  he  will  upon  re- 
ceiving proper  warning  of  the  approach  of  the  train  step  from  the  track  to  a 
place  of  safety.  Hence  the  engineer  is  not  bound  to  stop  the  train  but  only 
to  give  such  intimation  of  its  approach  by  bell  or  whistle  as  is  customary  and 
proper.  If  he  does  this  he  has  discharged  his  full  duty.  Poole  o.  Korth 
Car.,  etc.,  Ry.  Co.,  8  Jones  L.  340;  Harty  c.  Central  R  R  Co.,  42  N.  Y. 
468;  O'Donnell  e.  Mo.,  etc.,  Ry.  Co.,  8  Cent.  L.  J.  414;  Illinois,  etc.,  R.  R 
Co.  V.  Moaglers,  85  111.  181;  Cogswell  v.  Oregon,  etc.,  R  R.  Co.,  6  Oreg. 
417;  Maher  tj.  Atlantic,  etc.,  R  R  Co.,  64  Mo.  267;  Holmes©.  Central R.R 
Co.,  37  Ga.  593;  Herring  v.  Wilmington,  etc.,  R  R  Co.,  10  Ired.  402;  Tel- 
fer  V.  Northern  R  R  Co.,  1  Vroom  (N.  J.),  188;  Prech  v,  Phila.,  W.  and  B. 
R  R  Co.,  39  Md.  574;  Chicago,  B.  and  Q.  R.  R  Co.  ©.  Lee,  68  Rl.  576;  Chi- 
cago, B.  and  Q.  R.  R  Co.  e.  Damerell,  81  111.  450;  Mobile  and  M.  R  Co.  v. 
Blakeley,  59  Ala.  471 ;  Tanner  v.  Louisville  and  M.  R  Co.,  60  Ala.  621. 

If,  of  course,  the  engineer  should  happen  to  know  that  the  adult  was  deaf, 
blind,  or  otherwise  incapable  of  appreciating  the  warning,  a  greater  measure 
of  duty  would  be  required,  but  not  otherwise.  Herring  v.  Wilmington 
and  Raleigh  R  R.  Co.,  10  Ired.  L.  402;  Prech  v,  Phil.,  W.  and  B.  R  R  Co., 
89  Md.  574 ;  Louisville  and  Nashville  R  R  Co.  v.  Cooper's  Adm'r,  supra, 
p,        . 
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Where  the  engineer  perceives  that  the  person  on  the  track  is  a  child,  there 
he  is  hoand  to  exercise  great  caution,  for  he  cannot  presume  that  the  child 
will  be  able  when  the  warning  is  given  to  appreciate  the  danger  of  his  posi- 
tion and  to  escape  from  it.  Penna.  R  R.  Co.  v.  Morgan,  82  Pa.  St.  134 ; 
Kenyan  v.  N.  Y.,  etc.,  R.  R.  Co.,  5  Hun,  479;  Phila.,  etc.,  R.  R.  Co.  «. 
Spearen,  47  Pa.  St.  300;  McMillans.  Burlington,  etc.,  R.  R.  Co.,  46  Iowa, 
231;  Meyer  v.  Midland,  etc.,  R.  R.  Co.,  2  Neb.  819;  Penna.  R.  R.  Co.  v, 
Lewis,  79  Pa.  St.  88;  Isabel  v.  Hannibal  and  St.  Jo.  R.  R.  Co.,  60  Mo.  475; 
Bailey  «.  Chicago,  etc.,  R.  Co.,  4  Bias.  430;  Frick  «.  St.  Louis,  etc.,  Ry. 
Co.,  6  Cent.  L.  J.  317. 

The  same  principle  applies  in  cases  of  adults  who  are  evidently  so  situated 
as  to  make  their  escape  from  the  impending  danger  difficult  or  impossible. 

Where,  therefore,  an  engineer  observed  a  horseman  who  was  riding  away 
from  the  train  at  full  speed  through  a  deep  railroad  cut  suddenly  thrown 
from  his  horse  and  disabled,  it  was  held  that  it  was  his  duty  not  only  to 
warn  the  person  injured  of  the  approach  of  the  train,  but  to  stop  the  engine 
as  soon  as  possible;  for  the  circumstances  clearly  forbade  the  possibility  of 
the  escape  of  the  unhorsed  man  from  his  dangerous  position.  Tanner*8  Ex'r 
V.  Louisville  and  Nashville  R.  R.  Co.,  60  Ala.  621. 

The  same  obligation  is  incumbent  on  the  engineer  in  those  cases  where  he 
sees  a  heavily  loaded  team  attempting  to  cross  the  tracks  unless,  of  course, 
it  is  clear  that  the  team  will  have  passed  before  the  engine  can  reach  the 
point.  Chicago  and  A.  R  Co.  «.  Hogarth,  88  111.  870;  St.  Louis,  A.  and 
T.  H.  R  Co.  9.  Manly,  58  HL  800;  Card  v.  N.  Y.  Cent,  and  H.  R.  R  R. 
Co.,  50  Barb.  39. 

It  seems  that  where  persons  are  lying  asleep  upon  a  railroad  track,  and  are 
ran  over  by  a  passing  train,  their  conduct  is  generally  considered  such  as  to 
preclude  recovery.  Richardson  v.  Wilmington  and  Man.  R  R  Co.,  8  Rich. 
L.120. 

Where,  therefore,  a  slave  lay  down  and  went  to  sleep  upon  a  railroad 
track  among  such  high  grass  that  the  engineer  failed  to  see  him  until  within 
twenty  feet  of  him,  and  he  was  in  consequence  run  over  and  killed,  it  was 
held  that  his  master  could  not  maintain  an  action  against-  the  company. 
Felder  «.  Louisville,  Cinn.  and  Charlestown  R.  H.  Co.,  2  McMuU.  (S.  C.)  403. 
And  the  railroad  company  is  in  such  case  held  exempt  from  liability  even 
though  its  employees  be  guilty  of  negligence. 

In  Herring  «.  Wilmington  and  Raleigh  R.  R  Co.,  10  Ired.  432,  the  facts 
were  these :  Two  slaves  belonging  to  the  plaintiff  fell  asleep  upon  a  railroad 
track.  They  were  visible  by  the  en^neer  of  an  approaching  train  for  fully 
half  a  mile  from  the  point  where  they  were  lying.  Whether  said  engineer 
actually  saw  them  or  not  did  not  appear.  He,  however,  made  no  signal, 
nor  did  he  endeavor  to  stop  the  train  until  within  thirty  or  thirty-five  yards 
of  the  prostrate  figures.  It  was  then,  of  course,  too  late  to  avert  the  acci- 
dent ana  both  slaves  were  killed.  It  was  held  that  the  engineer  had  a  right 
to  suppose  that  the  slaves  would,  on  the  approach  of  the  train,  clear  the 
track  and  that  he  had  been  guilty  of  no  negligence  in  the  premises. 

To  a  similar  effect  was  the  case  of  Wilmmgton  and  Weldon  R.  R  Co.,  74 
^.  C.  655.  Here  two  children  aged  respectively  ten  and  fifteen  years  seated 
themselves  on  a  railroad  track,  and  becoming  drowsy  lay  down  and  fell 
asleep.  The  engineer  of  an  approaching  train  might  have  seen  them  at  a 
distance  of  200  yards.  As  a  matter  of  fact  he  failed  to  see  them/until  within 
150  feet  He  ^en  whistled  loudly  thinking  they  were  hogs  dn  the  track, 
and  finding  they  did  not  move  vei^  shortly  afterwards  tried  to  stop  the 
train.  He  faHed,  however,  to  do  so  in  time,  and  both  children  were  ^lled. 
It  was  held,  that  under  the  ciroamstanoes  no  recovery  could  be  had  against 
the  company. 
It  is  presumed,  however,  that  if  the  employees  of  a  railroad  should  actu- 
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ally  mn  OTer  a  sleeping  or  intoxicated  person  wilfully  or  through  such  gro» 
neglect  as  in  law  would  be  tantamount  to  a  wilful  act,  the  company  would 
be  neld  liable.  See  in  support  of  this  proposition  the  case  of  L  C.  IL  R.  Co. «. 
Hutchinson,  Adm'z,  47  111.  408,  where  the  court  reTersed  for  a  failure  to 
affirm  the  following  point,  which  it  pronounced  to  be  the  law.  **  If  the  jury 
belieye  from  the  endence  that  the  deceased,  while  intoxicated,  placed  him- 
self about  dark,  or  in  the  dusk  of  the  evening,  on  defendant's  track,  running 
along  a  public  street  where  the  defendant's  trains  were  constantly  passmg 
and  repassing,  and  so  remained  there  until  mn  oTer  by  the  passing  engine 
of  defendants,  then  deceased  was^  (T^ty  of  such  gross  negligence  that  yea 
■hould  find  the  defendant  not  guilty,  unless  you  further  beUcTo  from  the 
eyidence  that  the  agent  or  agents  of  defendant  wilfully  caused  the  death  of 
deceased,  or  were  guilty  of  such  gross  neglect  on  their  part  as  amounts  in 
law  to  a  wilful  neglect  of  duty."  And  see  also,  H.  and  T.  C.  Uy.  Co.  e. 
Sympkins,  supra,  p.  11,  which  contains  substantially  the  same  doctrine. 

Where  a  railroad  company  has  expressly  licensed  the  use  of  its  track  ss  a 
highway  by  the  public,  its  measure  of  duty  as  to  persons  walking  on  the 
track  is  of  course  enhanced.  Daley  e.  Norwich,  etc.,  R  Co.,  25  Conn.  691; 
Kay  e.  PennsylTania  R.  R  Co.,  65  Pa.  St.  d69;  Brown  «.  Hannibal  and  St 
Jo.  B.  R  Co.,  50  Mo.  461;  Kansas,  etc.,  R  Co.  e.  Painter,  9  Kans.  6dO; 
Harty  e.  Cent  R  R  Co.,  43  K.  T.  468;  Murphy  e.  Chicago,  etc.,  R  R  Co., 
45  Iowa,  661 ;  Illinois  Cent.  R  R  Co.  e.  Hammor,  72  III.  847. 

But  the  mere  fact  that  persons  in  the  Ticinity  have  become  accustomed  to 
use  the  tnck  in  this  manner  does  not  alter  the  liability  of  the  company. 
Illinois  Cent  R  R  Co.  e.  Hetherington,  83  HI.  510 ;  Finlaysou  v.  Chicago, 
etc.,  R  R  Co.,  1  Dill.  579;  Qalena,  etc.,  R  R  Co.  e.  Jacobs,  20  III.  478; 
Bancroft  e.  Boston,  etc.,  R  R  Co.,  97  Mass.  276;  Huckly  e.  Boston  and  L. 
R  Co.,  14  Allen,  429;  Nicholson  e.  Brie  R  R  Co.,  41  N.  T.  526;  Sutton  9. 
N.  T.  Cent  and  H.  R  R  Co.,  66  N.  T.  248;  Matze  e.  N.  T.  Cent  and  H. 
R  R  Co.)  1  Hun,  417.  Bat  see  Indianapolis  and  St  Louis  R  R  Co.  «. 
Galbreath,  68  DL  486. 
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In  an  action  by  a  father  to  reooTer  damages  for  the  death  of  bia  son  by 
the  alleged  n^li^nce  of  a  railroad  company,  the  defendant  requested  the 
court  to  charge  that  the  plaintiff,  being  about  to  drire  a  team,  with  two 
mules  and  a  horse  on  the  lead,  across  a  railroad  track,  with  a  loaded  wagon, 
where  trains  were  running  propelled  by  steam,  having  placed  his  son,  seven 
years  of  age,  on  the  lead  horse,  over  which  he  (the  father)  had  no  control, 
was  guilty  of  negligence  in  placing  his  son  in  such  a  dancerous  |>06ition,  and 
cannot  recover  for  the  loss  of  the  life  of  his  son  or  his  norse  killed  by  the 
passing  train;  which  the  court  answered :  *'  This  point,  assumes  a  fact,  the 
existence  or  non-existence  of  which  is  a  question  for  your  determination,  to 
wit:  That  the  plaintiff  placed  his  son  on  a  horse  over  which  he  had  no  con- 
trol. This  is  for  you,  and  we  cannot  assume  it  If  it  were  true  it  would  be 
strong  evidence  of  negligence.    It  is  for  you  to  find,  under  all  the  evidence 
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IB  the  ease,  whether  there  was  neffligeDce  either  on  the  part  of  the  plaint iH 
or  of  his  son,  who  was  killed,  which  contributed  to  the  production  of  the 
accident.  If  there  was  such  contributing  ne^ligeDce,  the  plaintiff  cannot 
recover.  **  MM^  that  the  assumption  in  the  point  forbade  its  affirmance,  and 
that  it  ooold  have  been  well  refused  without  any  qualifyiug  remarks.  Hdd^ 
further,  that  there  was  error  in  the  remark  that  if  the  assumed  facts  were 
true,  it  would  be  strong  evidence  of  negligence,  for  on  the  verity  of  the  facts 
as  assumed,  without  reference  to  other  proofs,  the  plaintiff  was  guilty  of 
negligence,  and  as  it  was  not  certain  that  this  error  did  the  defendant  no 
harm,  the  judgment  must  be  reversed. 

Defendant  moved  in  arrest  of  judgment  on  the  ground  that  there  had 
been  a  misjoinder  of  rights  of  partie&  The  declaration  discovered  no  inoon- 
ftistency  in  the  rights  sued  upon,  nor  any  misjoinder  of  the  claimants  there* 
under.  HMy  that  there  was  nothing  on  the  face  of  the  record  to  arrest  the 
judgment,  and  if  there  was  actual  misjoinder,  it  should  have  been  taken 
advantage  of  on  the  trial. 

A  common-law  and  statutory  claim  fbr  damages  may  be  Joined  in  the 
same  action  when  they  admit  of  the  same  pleas  and  ai«  followed  by  the 
same  judgment. 

A  father  brought  an  action  against  a  milway  company  for  the  death  of 
his  minor  son  by  the  alleged  negligence  of  the  company.  In  the  same  suit 
he  also  joined  a  claim  for  damages  for  a  horse  killed  at  the  same  time.  At 
the  trial  it  was  agreed  that  the  case  should  be  tried  as  if  the  mother  of  the 
boy  were  a  party,  and  that  she  should  be  concluded  by  the  verdict.  The 
verdict  was  for  the  plaintiff.  A  motion  was  made  in  arrest  of  judgment. 
EM,  that 'there  was  nothing  on  the  record  which  could  be  taken  advantage 
of  by  this  motion. 

Mabch  6th,  1880.  Before  Shabswood,  0.  J.,  Qobdon,  Paxbon, 
Tbtjnket  and  Stebbett,  JJ.    Meboub  and  Gbebn,  JJ.,  absent.  ' 

Error  to  the  Court  of  Common  Fleaa  of  Bucks  County :  Of 
July  Term  1878,  No.  67. 

Case  by  Anthony  Bock  a^inst  the  Pennsylyania  B.  B.  Co.  to 
recoyer  damages  for  the  deam  of  his  son  and  also  for  the  loss  of  a 
horse,  killed  at  the  same  time,  by  one  of  defendant's  trains. 

At  the  trial,  it  was  agreed  that  the  action  should  be  tried  with 
the  same  effect  as  if  the  plaintiff's  wife  had  been  a  party  plaintiff, 
and  that  she  should  be  concluded  by  the  yerdict. 

It  appeared  from  the  eyidence  that  on  the  morning  of  the  31st 
of  May,  1875,  the  plaintiff  was  hauling  manure  from  a  stable  in 
the  town  of  Bristol,  Bucks  County.  His  team  consisted  of  a  hay 
wagon,  two  mules  and  a  horse  on  the  lead.  In  going  to  the  stable, 
he  had  to  cross  the  track  of  the  defendant's  railroad,  which  at  this 
point  runs  through  a  well-btiilt  up  portion  of  the  town.  He  had 
crossed  the  track  along  this  road  driving  the  two  mules,  and  had 
sent  his  son  with  tlie  horse  by  another  rc^  which  passes  under  the 
mboad  track,  but  which  at  that  time  was  impasaaW  for  wagons. 
The  son  was  a  strong  and  yery  intelli^nt  lad  about  seyen  years 
old,  and  who  was  accustomed  to  assist  his  father  in  yarious  ways. 
While  the  plaintiff  was  loadiag  the  manure  at  the  stable,  the  lad 
brought  the  horse  up  and  reared  him  to  the  wagon,  and  when  his 
father  was  ready  to  start,  he  jumped  on  the  horse's  back  and  the 
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the  part  of  the  plaintiff  or  of  liis  bod,  who  was  killed,  which  con- 
tributed to  the  production  of  the  accident.  If  there  was  such  con- 
tributing negligence,  the  plaintiff  cannot  recover." 

The  verdict  was  in  favor  of  plaintiff  for  the  sum  of  $2176  for 
horse  and  funeral  expenses  included,  and  six  cents  costs. 

The  defendant  moved,  in  arrest  of  judgment,  for  the  following 
reasons :     1.  The  action  was  brought  for  damages  to  the  plaintiff 
and  wife,  for  the  loss  of  their  son,  and  the  declaration  joined  a 
claim  for  a  lar^  sum,  to  wit :  $500  in  and  about  the  taking  care  of 
the  body  of  said  Anthony  Bock,  Jr.,  and  in  and  about  his  funeral 
expenses,  which  claims  were  not  in  the  same  right,  and  could  not 
be  joined  in  the  same  suit  and  averred  in  the  same  declaration.     2. 
The  declaration  in  the  action  sets  forth  as  the  cause  of  action  an 
injury  causing  death,  the  result  of  negliseuce  by  the  defendant ; 
that  the  person  killed  was  a  minor  child  of  plaintiff,  and  at  tlie 
commencement  of  the  trial  it  was  a^eed,  ^^  that  this  action  shall 
be  tried  in  the  same  manner  and  with  the  same  effect  as  if  Linda 
Bock,  wife  of  plaintiff,  had  been  a  party  plaintiff  thereto ;  and  that 
the  recovery,  if  any  is  had,  shall  mclude  all  her  demands  against 
tlie  defendant,  ana  that  she  shall  be  concluded  by  the  verdict 
Bhould  it  be  in  favor  of  the  defendant,"  stating  a  cause  of  action 
in  favor  of  the  parents  for  the  loss  of  the  life  of  a  child  under  the 
statute ;  and  in  the  same  declaration,  a  claim  for  taking  care  of  the 
body  of  said  child,  and  in  and  about  his  funeral  expenses ;  and  a 
separate  count  for  the  loss  of  a  horse  caused  by  the  negligence  of 
the  defendant,  which  said  funeral  expenses  and  the  damages  for  the 
loss  of  the  horse,  belonged  to  the  said  Anthony  Bock ;  and  the 
damages  for  the  injury  causing  the  death  of  the  child,  belonged  to 
the  husband  and  wife  jointly,  and  could  not  be  joined  in  the  same 
action ;  and  the  verdict  is  for  a  gross  sum  for  plamtiff  for  horse  and 
funeral  expenses  included,  which  claims  cannot  be  joined.    3.  The 
declaration  joins  a  claim  for  damages  under  the  statute  for  an 
injury  causing  death,  the  damages  for  which  belong  to  two  per^ns. 
with  a  cause  of  action  at  common  law,  for  the  loss  of  a  horse  and 
funeral  expenses  of  a  child  belonging  to  one  person ;  and  the  verr 
diet  is  for  a  gross  sum,  and  is  expressly  found  hy  the  jury  to  be  for 
"$2176,  for  norse  and  funeral  expenses  included,"  without  desig- 
nating the  proportions  for  each,  upon  which  no  judgment  can  be 
entered.     4.  There  is  a  misjoinder  of  parties  and  causes  of  action, 
"suid  a  verdict  for  a  gross  sum  upon  which  no  judgment  can  be 
entered.     5.  There  is  a  judgment  for  a  gross  sum  for  causes  of 
action  which  as  stated  in  the  declaration,  bdongingto  different  par 
ties,  without  designating  which  part  belongs  to  each,  upon  which 
no  iudgment  can  be  entered. 
The  court  overruled  the  motion  in  an  opinion,  saying : 
"  It  18  almost  unnecessary  to  say  we  can  arrest  the  judgment  only 
for  error  apparent  on  the  face  oi  the  record.     Is  there  such  error 
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here  ?  The  wrong  complained  of  in  the  narr.  is  n^ligence  result- 
ing in,  1.  The  kilung  of  the  plaintifPs  minor  son,  whereby  he  lost 
his  services  and  was  put  to  expense  in  taking  care  of  and  burying 
his  body ;  2.  The  killing  of  his  horse.  When  the  jury  was  about 
to  be  empanelled  it  was  agreed  by  the  parties  ^that  this  action 
shall  be  tried  in  the  same  manner  and  with  the  same  effect  as  if 
Linda  Bock,  wife  of  plaintiff,  had  been  a  party  plaintiff  thereto, 
and  that  the  recovery,  if  any  is  had,  shall  include  all  her  demands 
against  the  defendant,  and  that  she  shall  be  concluded  by  the  ver- 
dict should  it  be  in  favor  of  the  defendant'  We  do  not  r^;ard 
this  as  making  the  wife  a  party  to  the  suit.  We  look  upon  it 
rather  as  an  agreement  that  the  entire  damages  should  be  deter- 
mined and  recovered  in  the  suit  by  the  husband,  and  that  in  con- 
sideration thereof  the  defendant  should  not  thereafter  be  molested 
by  any  claim  by  or  for  the  wife.  But  suppose  we  consider  the 
agreement  as  placing  her  as  a  party  plaintiff  on  the  record?  How 
does  this  render  an  error  apparent  on  its  face  ?  The  effect  would 
be  to  join  her  as  a  plaintin  on  every  count  and  upon  eveir  state- 
ment of  ownership  or  claim.  Instead  of  a  separate  cause  of  action 
in  the  husband  for  separate  injuries  to  him,  we  should  have  a 
statement  or  a  joint  cause  of  action  for  injury  to  joint  property 
in  the  horse,  joint  expenses  in  the  burial  of  the  son,  and  joint  loss 
by  reason  of  his  death.  The  declaration  would  still  be  a  consistent 
whole.  There  would  be  nothing  there  to  show  the  several  items 
if  the  demand  were  in  different  rights.  The  error,  if  any,  in  this 
respect,  would  be  on  the  trial  and  not  on  the  face  of  the  record. 
We  see  no  reason  why  the  common-law  claim  for  the  loss  of  the 
horse,  and  the  statutory  claim  for  the  loss  of  the  son,  may  not  be 
joined  in  the  same  declaration.  They  are  of  the  same  nature, 
admit  of  the  same  pleas,  and  are  followed  by  the  same  judgment 
1  Ch.  PI.  197;  Martin  v.  Stille,  3  Whart.  337.  These  views 
apply  to  all  the  reasons  in  support  of  the  motion  for  arrest  of 
juoffment. 

Judgment  was  then  entered  on  the  verdict,  when  defendant  took 
this  writ,  and  alleged  that  the  court  erred,  inter  alia,  in  the  answer 
to  defendant's  fifth  point,  in  overruling  the  motion  in  arrest  of 
judgment,  and  in  entering  judgment  on  the  verdict, 

G.  &  H.  Lear,  for  plaintiff  in  error. — ^When  a  child  is  placed 
in  danger  by  the  positive  act  of  its  guardian,  it  is  contributory 
negligence.  Kav  v.  Pennsylvania  R.  K.  Co.,  15  P.  F.  Smith,  269. 
If  parents  permit  a  child  of  tender  years  to  wander  on  a  street,  it 
is  negligence.  Phila.  and  Reading  R.  R.  Co.  v.  Long  and  wife,  25 
P.  F.  Smith,  257.  It  is  the  duty  of  the  parent  at  all  times  to  shield 
his  child  from  danger,  and  this  duty  is  the  greater  when  the  risk  is 
imminent ;  the  degree  of  protection  is  in  proportion  to  the  help- 
lessness and  indiscretion  of  the  child.  Gla^  v.  Hestonville,  Man- 
tua and  Fairmount  Passenger  Ry.  Co.,  7  r.  F.  Smith,  172.    See 
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Smifli  V.  O'Conner,  12  Wright,  218 ;  P.  A.  and  M.  Ry.  Co.  v. 
Pearson  and  wife,  22  P.  F.  Smith,  169.  See  also  the  recent  case 
of  Smith  V,  The  Hestonville  Ry.  Co.,  11  Norris,  450. 

The  action  for  death  by  negligence  is  statntory,  while  that  for 
the  lose  of  the  horse  is  a  common  law  remedy,  and  the  two  cannot 
be  joined.  Pennsylvania  R.  R.  Co.  v.  Zebe,  9  Casey,  328 ;  North 
Pennsylvania  R.  R.  Co.  v.  Robinson,  8  Wright,  178 ;  1  Chitty, 
sec.  200.  The  wife  had  no  canse  of  action  for  the  horse,  and  there 
was  therefore  a  misjoinder  of  her  and  her  hnsband's  right,  with 
his  alone.    1  Chitty,  205,  sec.  75. 

B.  F.  Gilkeson,  George  Ross  and  L.  L.  James,  for  defendant  in 
error. — Observation  of  me  practice  of  teamsters,  havinj^  a  team  of 
four  or  three  horses,  will  demonstrate  that  the  position  of  the 
driver  is  upon  the  back,  or  at  the  bridle  of  the  near-side  tongue 
horse.  Whether  the  position  of  the  father  gave  him  the  opportn- 
nities  of  control  which  it  is  claimed  it  did,  was  a  question  of  fact 
for  the  jury,  and  for  them  alone ;  as  snch,  it  was  submitted,  and 
their  verdict  determines  that  they — whether  from  their  own  ex- 
perience as  farmers  or  otherwise — found  the  fact  to  be  true. 
Whether  the  situation  of  the  boy  upon  the  horse  contributed  to  the 
accident  is  a  question  for  the  jury.  Catawissa  R.  R.  Co.  v.  Arm- 
strong, 2  P.  F.  Smith,  282.  The  question  of  contributory  neg- 
ligence is  to  be  determined  by  a  reference  to  the  age,  intelligence 
and  physical  strength  of  the  person  injured,  and  the  circumstances 
under  which  fhe  injury  was  sustained.  Oakland  R.  R.  Co.  v.  Field- 
ing, 12  Wright,  320 ;  Philadelphia  Passenger  R.  R.  Co.  v.  Hassard, 
25  P.  F.  Smith,  367. 

The  defendant  having  taken  his  chances  before  a  jury,  without 
objection,  should  not  now  be  permitted  to  unravel  tne  whole  case 
upon  a  question  such  as  here  raised.  Upon  the  trial,  the  plaintiff 
below  could  have  entered  a  non.  pros,  as  to  the  counts  for  tne  hoi-se 
and  funeral  expenses ;  and  what  might  have  been  permitted  below, 
in  the  nature  of  an  amendment,  is  not  ground  for  reversal  after  a  trial 
on  the  merits.  Shoenberger  v.  Zook,  10  Casey,  24 ;  Roop  v.  Roop, 
11  Id.  59 ;  LoewtJ.  Stocker,  11  P.  F.  Smith,  347;  Kelsey  v.  Bank 
of  Crawford  County,  19  Id.  426. 

Mr.  Justice  Tbhetket  delivered  the  opinion  of  the  court  March 
29th,  1880. 

The  defendant's  fifth  point  was,  ^^  that  the  plaintiff  being  about 
to  drive  a  team,  with  two  mules  and  a  horse  on  the  lead,  across  a 
railroad  track  with  a  loaded  wagon,  where  trains  were  running  pro- 
pelled by  steam,  having  placed  his  son,  seven  years  of  age,  on  the 
lead  horse  over  which  he,  the  father,  had  no  control,  was  guilty  of 
negligence  in  placing  his  son  in  such  a  dangerous  position,  and 
cannot  recover  for  the  loss  of  his  son  or  the  horse  killed  by  the 
passing  train."  Ans. :  This  point  assumes  a  fact,  the  existence  or 
non-existence  of  which  is  a  question  for  your  consideration,  to  wit,' 
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whether  the  plaintiff  placed  his  son  on  a  horse  over  which  he  had 
no  control.  This  is  for  yon,  and  we  cannot  assume  it.  If  it  were 
true  it  wonld  be  strong  evidence  of  negligence.  It  is  for  yon  to 
find  nnder  all  the  evidence  in  the  caose  "vmether  there  was  negli- 
gence of  the  plaintiff  or  his  son  who  was  killed,  which  contribnted 
to  the  production  of  the  accident.  K  there  was  snch  contributing 
negligence,  the  plaintiff  cannot  recover." 

The  point  must  be  considered  with  reference  to  the  facts  which 
the  testimony  would  have  warranted  the  jury  in  finding.  Prom 
that  they  could  have  found  that  the  train  was  running  through  the 
borough  at  the  rate  of  twenty  miles  an  hour,  and  no  oell  was  rung 
nor  whistle  blown  till  after  the  accident ;  that  the  deceased  was  a 
remarkably  stout  and  intelli^nt  boy  for  his  a^  and  was  in  the 
habit  of  working  with  his  faUier ;  that  he  had  often  ridden  the  lead 
horse  in  the  team,  had,  on  the  day  he  was  killed,  taken  the  horse 
by  a  way  under  the  railroad  to  the  place  of  loading,  and  geared  him 
to  the  wi^n  while  his  father  put  on  the  load ;  that  he  sot  on  the 
horse,  and  the  team  was  driven  near  to  the  railroad  and  stopped; 
that  the  plaintiff  went  upon  the  track,  looked  both  ways,  listened, 
and  neither  seeing  nor  hearing  an  approaching  train,  started  back, 
telling  the  boy  to  come  ahead ;  that  the  team  was  started  before 
the  plaintiff  reached  it,  he  took  the  mule  by  the  head,  the  horse 
^ot  his  forefeet  on  the  track,  and  was  struck  within  three  seconds 
from  the  time  a  witness,  who  was  standing  bv,  saw  the  cars ;  that 
as  soon  as  said  witness  heard  the  train  he  nallooed,  the  plaintiff 
hallooed,  but  the  train  was  too  fast — ^not  a  witness  saw  anything 
that  could  have  been  done  to  save  the  horse  or  boy,  between  the 
time  of  hearing  the  train  and  the  accident.  It  cannot  be  pretended 
that  any  evidence  shows  the  horse  could  have  been  got  out  of  the 
way  had  a  man  sat  in  the  place  of  the  boy,  or  if  the  plaintiff  had 
had  a  line  on  the  horse. 

The  assumption  in  the  point  forbade  its  affirmance.  It  was 
earnestly  aimied  that  the  testimony  authorized  the  court  to  assume 
the  fact.  Perhaps,  in  all  the  farming  and  mining  portions  of  the 
State,  there  is  not  a  judge  or  juror  who  would  say  a  man  could 
have  no  control  of  the  leaa  horse  unless  he  has  a  line  on  him.  Be 
this  as  it  may,  it  is  not  a  question  of  law  for  the  court  to  say.  Where 
there  is  no  line  there  is  no  control.  The  point  could  have  been 
well  refused  without  qualifying  remark,  and  had  it  been  there 
would  have  been  no  cause  for  complaint.  Its  assumed  facts  are 
but  a  fraction  of  the  story,  and  the  part  omitted  shows  the  plain- 
tiff's  care  before  his  attempt  to  cross  the  track,  and  that  he  was 
caught  too  suddenly  for  escape.  In  the  light  of  the  evidence,  the 
court  could  not  say  the  plaintiff  was  neghgent,  unless  it  is  negli- 
gence in  itself  for  a*  teamster  to  cross  a  railway  track  with  his  little 
son  riding  the  lead  horse — ^a  proposition  which  has  not  been  ad- 
*  vanced.    Excepting  one  remark,  the  instructions  to  the  jury  were 
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aocnrate,  adequate  and  applicable  to  the  proofs,  enabling  them  to 
intelligently  dispose  of  the  questions  submitted.  That  remark  was 
in  the  answer  to  the  fifth  point,  the  court  saying,  if  the  assumed 
facts  were  true  it  would  be  strong  evidence  of  negli^nce.  As  an 
abstraction,  we  think  that  was  error ;  for,  on  the  venty  of  the  facts 
as  assumed,  without  reference  to  the  other  proofs,  the  plaintiff  was 
guilty  of  negligence.  Had  the  point  been  differently  framed,  sub- 
mitting its  isolated  facts  to  the  jury,  it  should  have  been  affirmed  ; 
but  the  court  would  have  reminded  them,  as  it  did,  that  they  were 
to  consider  all  the  facts  established  by  the  testimony. 

Unless  it  be  certain  that  the  error  did  the  defendant  no  harm, 
the  judgment  must  be  reversed  and  the  cause  sent  back  for  another 
trial.  This  is  doubtful.  The  jury  judge  of  the  credibility  of  wit- 
nesses, and  possibly  they  may  have  n>und  the  facts  as  contended  for 
by  the  defendant ;  and,  if  so,  the  error  was  hurtful. 

The  opinion  of  the  learned  judge  of  the  Common  Pleas,  on  the 
motion  m  arrest  judgment,  comprises  all  that  need  be  said  re* 
specting  the  fourth  and  fifth  assignments. 

Jud^ent  reversed,  and  venire  facias  de  novo  awarded 


Pmo. 

^• 
Ths  St.  Louis,  Kansas  Cmr  ajeo)  Kobthekn  Bt.  Co.,  Appellant. 

(78  MiMKwri  Sepofit,  168.     Odober  Term,  1880.) 

The  plaintiff,  a  deaf  man,  beine  about  to  croes  a  railroad  track  in  a  bugsT, 
•aw  the  smoke  of  what  he  tooK  to  be  a  moving  train  east  of  him.  tLo 
crofised,  drove  eastward  a  distance  of  250  feet  along  a  road  which  ran  par- 
allel with  the  railroad  and  within  a  few  feet  of  it,  turned  and  droye  back  the 
nine  way  he  had  come,  attempting  to  recross  the  track  at  the  same  place. 
He  never  looked  to  the  east  to  ascertain  the  direction  in  which  the  train  was 
moTing,  but  assmned  that  it  was  moving  away  from  him.  The  view  to  the 
east  was  unobstructed  for  more  than  half  a  mile.  When  in  the  act  of  re- 
crosring  the  track,  he  was  looking  back  over  his  shoulder  to  the  southward. 
In  this  position  he  was  struck  and  in  jured  by  the  train  coming  from  the  east. 
Bdd,  that  the  accident  was  the  result  of  his  own  negligence,  and  the  rail- 
road company  was,  therefore,  not  liable.  Bdd,  also,  that  his  deafness  was 
no  excuse.  It  should  rather  have  added  a  spur  to  his  vigilance,  and 
prompted  him  to  employ  his  other  faculties  so  as  to  compNensate,  as  far  as 
possible,  for  the  lacking  one.  Hdd^  also,  that  although  plaintiff  was  in  full 
▼iew  of  those  operating  the  train  for  a  long  distance,  yet  they  were  not 
cbsreeable  with  negligence  owing  to  the  fact  that  the  road  forked  just  at  the 
crossing,  and  they  could  not  anticipate  that  plaintiff  intended  to  take  that 
branch  which  crossed  the  truck.  Hdd,  also,  uiat  under  the  circumstances  it 
was  immaterial  whether  the  proper  signals  for  the  crossing  were  giveii 
or  sot. 
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Appeal  from  Montgomary  Oirenit  Oourt. — ^Hon.  G*  Pobtkb, 
Jndge. 

I^verBed. 

Wells  H.  Blodgett  and  ProeaeT  Bay,  for  appellant 

H.  W.  Johnson  and  £.  IL  Hoffhes,  for  respondent. 

Shsbwood,  C.  J. — Action  for  damages  for  injury  done  plaintiff 
and  his  property  while  crossing  defendant's  railroad.    In  tne  yiew 
we  take  of  this  case,  it  is  unnecessary  to  do  more  than  to  determine 
the  point  of  the  sufficiency  of  the  phuntifiPs  eridence  to  anthorixe 
a  recovery ;  in  other  words,  whether,  if  the  facts  thereby  estab- 
lished are  taken  as  admitted,  and  they  are  to  be  so  taken  in  oonse- 
S[nence  of  the  demurrer  thereto,  the  plaintiff  has  made  out  a  prima 
acie  cause  of  action  against  the  defendant.    The  evidence  thus  for 
examination  establishes,  as  we  think,  and  establishes  very  clearlj, 
that  plaintiff  has  shown  no  such  cause  of  action.    That  evidence 
discloses  the  customary  diversity  of  opinion  as  to  whether  the  usual 
sisals  were  ^ven  by  the  approaching  train;  some  of  plaintiff's 
witnesses  testifying  to  having  heard  the  whistle,  and  otners  that 
they  did  not.     Whether  the  signals  were  given  or  not,  we  regard 
as  unimportant  in  the  circumstances  of  this  case.     The  morning  of 
the  accident  Purl  started  in  his  buggy  from  the  north  side  of  the 
railroad  track  to  take  a  kettle  to  Camp's  hotel,  which  was  on  the 
south  side  of  and  near  that  track,  and  distant  from  the  crossing 
about  250  feet.     Before  crossing  the  track,  and  when  near  tibie 
lumber  yard,  and  going  toward  the  hotel,  he  saw  smoke  to  the 
east,  seemingly  a  good  way  off,  which  looked  like  the  smoke  of  a 
train  made  By  an  engine  in  motion.    He  proceeded,  passed  over 
the  crossing,  then  turned  east,  following  the  road  which  ran  par- 
allel with,  in  full  view  of  and  but  a  few  feet  from,  the  railroad 
track,  until  he  reached  the  hotel,  where  delivering  the  kettle,  he 
turned  around  immediately  and  drove  west  on  the  same  road  on 
his  way  home.    When  proceeding  to  Camp's  hotel,  he  says  that 
as  he  was  facing  east,  that  of  course  if  there  had  been  a  train  in 
sight  he  would  have  seen  it,  but  he  does  not  state  that  he  looked. 
ISor  did  he  pay  any  further  attention  to  the  smoke,  which  he  took 
to  be  that  oi  a  moving  train,  although  the  testimony  shows  that 
when  in  front  of  Camp's  hotel  he  would  have  had  an  unobstructed 
view  of  the  railroad  track  to  the  east  of  the  hotel  for  nearly  one 
fourth  of  a  mile.     Nor  after  starting  west  to  recross  the  railroad 
track  did  he  look  back  east,  because  he  says  he  ^^  thought  the  train, 
the  smoke  of  which  I  saw  when  I  went  over,  was  going  east,  and 
if  there  was  any  danger  at  all,  it  would  come  from  the  west."    Nor 
when  he  reached  the  crossing  where  he  was  injured,  did  he  look  to 
the  east,  though  an  unobstructed  view  of  the  track  in  that  direction 
could  have  been  had  for  nearly  half  a  mile,  for  the  reason  that  he 
still  clung  to  the  assumption  that  danger  was  to  be  apprehended 
from  the  west,  and  not  from  the  east.    And  the  testimony  also 
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showB  that  at  the  very  time  he  attempted  to  cross  the  track,  the 
train  was  just  passing  the  depot  250  feet  east  of  the  crossing,  but 
he  neither  looked  in  that  direction  nor  stopped ;  on  the  contrary, 
when  he  made  the  tnm  to  make  the  crossing,  one  of  his  witnesses 
testifies  that  lie  was  ''  looking^  back  over  his  left  shonlder ;"  going 
north  and  looking  sonth.  "The  last  time  I  saw  him  he  was  look- 
ing hack  and  his  horse  was  on  the  track."  More  than  that,  several 
of  PurFs  witnesses,  who  were  in  excellent  situations  to  view  the 
whole  occurrence,  state  that  when  they  saw  the  train  approaching, 
and  saw  him  driving  along  parallel  with  the  track,  tney  became 
apprehensive  that  he  would  be  struck  if  he  attempted  to  cross,  and 
so  watched  him  until  that  event  happened. 

We  see  nothing  in  the  foregoing  testimony  to  distinguish  this 
case  in  principle  mm.  others  heretofore  decided  by  us  or  to  relieve 
the  plaintiff  from  the  consequences  of  his  own  folly.  Fletcher  v. 
A.  and  P.  R.  R  Co.,  64  Mo.  484 ;  Harlan  v.  St.  L.,  K.  C.  and  N.  Ry. 
Co.,  64  Mo.  480 ;  Henze  v.  St.  L.,  K.  C.  and  N.  Ry.  Co.,  71  Mo.  636; 
Moody  V.  P.  R.  R.  Co.,  68  Mo.  472.  This  case,  indeed,  exhibits 
features  of  recklessness  that  to  some  extent  are  wanting  in  the  cases 
just  cited ;  for  in  all  those  instances  the  parties  injured  at  least  had 
their  faces  turned  toward  the  track  they  were  about  to  cross.  The 
veiy  fact  that  Purl  saw  indications  of  a  train  moving  upon  the 
track,  though  such  train  seemed  distant,  ought  of  itself  to  have 
sounded  an  alarm  in  the  ear  of  his  caution  and  kept  his  faculties  on 
the  alert.  Instead  of  that,  however,  the  mute  warning  of  the 
smoke  of  a  moving  tram  seems  to  have  silenced  the  promptings  of 
prudence  and  led  him  to  disregard  its  most  obvious  dictates.  If, 
therefore,  he  has  suffered  an  injury  in  either  person  or  property, 
he  must  be  content  to  abide  the  result  of  his  own  rashness,  a  result 
which  could  have  been  averted  on  his  part  by  the  exercise  of  the 
very  minimum  of  care. 

And  the  case  is  not  altered,  nor  does  it  become  more  favorable 
for  the  plaintiff  by  reason  of  his  deafness.  Such  an  affliction,  so 
far  from  excusing  one  who  might  have  seen  the  train,  should  rather 
add  a  spur  to  his  vigilance  and  prompt  him  to  employ  his  other 
faculties  so  as  to  compensate,  as  far  as  possible,  for  the  lacking 
one.  1  Thon^son  on  ^eg.,  430,  and  cases  cited ;  Shearman  and 
Bedfield  on  Keg.,  §  488. 

If  it  be  said  tmit  the  road  on  which  plaintiff  was  driving  was 
parallel  with  and  in  full  view  of  the  railroad  track,  that,  therefore, 
defendant's  servants  were  lacking  in  the  proper  care,  or  else  the 
accident  would  not  have  occurred,  the  reply  is  an  obvious  one,  that 
where  the  road  on  which  plaintiff  was  driving  makes  an  abnipt 
curve  to  the  north  to  cross  the  railroad  track,  it  is  only  some  ten 
or  twelve  feet  from  that  track ;  and  at  that  point  it  also  continues 
west  for  a  short  distance  and  then  turns  in  a  southerly  course,  so 
that  defendant's  servants  had  no  cause  to  suspect,  nor  wei-e  they 
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ally  ran  orer  a  sleeping  or  intoxicated  person  wilfullj  or  through  such  gross 
neglect  as  in  law  would  be  tantamount  to  a  wilful  act,  the  company  ^would 
be  neld  liable.  See  in  support  of  this  proposition  the  case  of  I.  C.  K.  R.  Co.  «. 
Hutchinson,  Adm'x,  47  111.  408,  where  the  court  reversed  for  a  failure  to 
affirm  the  following  point,  which  it  pronounced  to  be  the  law.  *'If  the  jury 
believe  from  the  eviaence  that  the  deceased,  while  intoxicated,  placed  him- 
self about  dark,  or  in  the  dusk  of  the  evening,  on  defendant's  track,  running 
along  a  public  street  where  the  defendant's  trains  were  constantly  passing 
and  repassing,  and  so  remained  there  until  run  over  by  the  passing  en^ne 
of  defendants,  then  deceased  was^  ^polty  of  such  gross  negligence  that  you 
should  find  the  defendant  not  giulty,  unless  you  further  believe  from  the 
evidence  that  the  agent  or  agents  of  defendant  wilfully  caused  the  death  of 
deceased,  or  were  guilty  of  such  gross  neglect  on  their  part  as  amounts  in 
law  to  a  wilful  neglect  of  duty.''  And  see  also,  H.  and  T.  0.  lly.  Go.  v. 
Bympkins,  supra,  p.  11,  whioh  contains  substantially  the  same  doctrine. 

Where  a  railroad  company  has  expressly  licensed  the  use  of  its  track  as  a 
highway  by  the  public,  its  measure  of  duty  as  to  persons  walking  on  the 
track  is  of  course  enhanced.  Daley  «.  Norwich,  etc.,  R.  Co.,  25  Conn.  691 ; 
Kay  «.  Pennsylvania  R  R  Co.,  05  Pa.  St  269;  Brown  «.  Hannibal  and  St. 
Jo.  R  R  Co.,  50  Mo.  401;  Kansas,  etc.,  B.  Co.  «.  Painter,  9  Kans.  630; 
Harty  e.  CeUt  R  R  Co.,  43  N.  T.  408;  Murphy  o.  Chicago,  etc.,  R  R  Co., 
45  Iowa,  001 ;  Illinois  Cent.  R  R  Co.  o.  Hammor,  73  111.  847. 

But  the  mere  fact  that  persons  in  the  vicinity  have  become  accustomed  to 
use  the  track  in  this  manner  does  not  alter  the  liability  of  the  company. 
Illinois  Cent.  R  R  Co.  «.  Hetherington,  83  BL  510;  Finlaysou  v.  Chicago, 
etc.,  R  R  Co.,  1  Dill.  679;  Galena,  etc.,  R  B.  Co.  «.  Jacobs,  30  HI.  478; 
Bancrofts.  Boston,  etc.,  R  R  Co.,  97  Mass.  370;  Huckly  o.  Boston  and  L. 
R  Co.,  14  Allen,  439;  Nicholson  e.  Brie  R  B.  Co.,  41  N.  T.  530;  Sutton  «. 
N.  T.  Cent,  and  H.  R  R  Co.,  00  N.  T.  348;  Matze  v.  N.  T.  Cent,  and  H. 
R  R  Co.,  1  Hun,  417.  But  see  Indianapolis  and  St.  Louis  R  R  Co.  o. 
Galbreath,  68  HL  480. 
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(98  Pmmsfhama  BtpartSj  437.) 

In  an  action  by  a  father  to  recover  damages  for  the  death  of  bis  son  bf 
the  alleged  negli]eence  of  a  railroad  company,  the  defendant  requested  the 
court  to  charge  that  the  plaintiff,  being  about  to  drive  a  team,  with  two 
mules  and  a  horse  on  the  lead,  across  a  railroad  track,  with  a  loaded  wagon, 
where  trains  were  running  propelled  by  steam,  having  placed  his  son,  seven 
years  of  age,  on  the  lead  horse,  over  which  he  (the  father)  had  no  control, 
was  guilty  of  negligence  in  placing  his  son  in  such  a  dangerous  pjosition,  and 
cannot  recover  for  the  loss  of  the  life  of  his  son  or  his  horse  Killed  by  the 
passing  train;  which  the  court  answered :  '*  TMs  point,  assumes  a  fact,  the 
existence  or  non-existence  of  whioh  is  a  question  for  your  determination,  to 
wit:  That  the  plaintiff  placed  his  son  on  a  horse  over  which  he  had  no  con- 
trol. This  is  for  you,  and  we  cannot  assume  it  If  it  were  true  it  would  be 
strong  evidence  of  negligence.    It  is  for  you  to  find,  under  all  the  evidence 
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in  the  ease,  whether  there  was  ne^liffence  either  on  the  part  of  the  plaintilf 
Of  of  his  SOD.  who  was  killed,  which  contributed  to  the  production  of  the 
acddeot.  If  there  was  such  contributing  negligence,  the  plaintifi  cannot 
recover.  **  Hdd,  that  the  assumption  in  the  point  forbade  its  affirmance,  and 
that  it  could  have  been  well  refused  without  any  qualifying  remarks.  Seldy 
further,  that  there  was  error  in  the  remark  that  if  the  assumed  facts  were 
true,  it  would  be  strong  evidence  of  negligence,  for  on  the  verity  of  the  facts 
as  assiuned,  without  reference  to  other  proofs,  the  plaintiff  was  guilty  of 
negligence,  and  as  it  was  not  certain  that  this  error  did  the  defendant  no 
hairm,  the  judgment  must  be  reversed. 

Defendant  moved  in  arrest  of  judgment  on  the  ground  that  there  had 
been  a  misjoinder  of  rights  of  parties.  The  declaration  discovered  no  inoon- 
sistency  in  the  rights  sued  upon,  nor  any  misjoinder  of  the  claimants  there- 
under. MMj  that  there  was  nothing  on  the  face  of  the  record  to  arrest  the 
judgment,  and  if  there  waa  actual  misjoinder,  it  should  have  been  taken 
advantage  of  on  the  triaL 

A  common-law  and  statutory  claim  fbr  damages  may  be  Coined  in  the 
same  action  when  they  admit  of  the  same  pleas  and  are  followed  by  the 
same  judgment. 

A  father  brought  an  action  against  a  T;ailway  company  for  the  death  of 
his  minor  son  by  the  alleged  negligence  of  the  company.  In  the  same  suit 
he  also  joined  a  claim  for  damages  for  a  horse  killed  at  the  same  time.  At 
the  trial  it  was  agreed  that  the  case  should  be  tried  as  if  the  mother  of  the 
boy  were  a  party,  and  that  she  should  be  concluded  by  the  verdict.  The 
verdict  was  for  the  plaintiff.  A  motion  was  made  in  arrest  of  judgment. 
Edd^  that 'there  was  nothing  on  the  record  which  could  be  t^en  advantage 
of  by  this  motion. 

Mabch  6th,  1880.  Before  Shamwood,  0.  J.,  Gobdon,  Paxson, 
Tbfnk£t  and  Stebbett,  JJ.    Meboitb  and  Gbben,  JJ.,  absent.  ' 

Error  to  the  Court  of  Common  Fleas  of  Bucks  County :  Of 
July  Term  1878,  No.  67. 

Case  by  Anthony  Bock  a^nst  the  Pennsylyania  B.  B.  Co.  to 
recoyer  damages  for  the  deam  of  his  son  and  also  for  the  loss  of  a 
horse,  killed  at  the  same  time,  by  one  of  defendant's  trains. 

At  the  trial,  it  was  agreed  that  the  action  should  be  tried  with 
the  same  effect  as  if  the  plaintijFs  wife  had  been  a  party  plaintiff, 
and  that  she  should  be  concluded  by  the  yerdict. 

It  appeared  from  the  eyidence  that  on  the  morning  of  the  Slst 
of  May,  1875,  the  plaintiff  was  hauling  manure  from  a  stable  in 
the  town  of  Bristol,  Bucks  County.  His  team  consisted  of  a  hay 
wagon,  two  mules  and  a  horse  on  tne  lead.  In  going  to  the  stable, 
he  had  to  cross  the  track  of  the  defendant's  railroad,  which  at  this 
point  runs  through  a  well-built  up  portion  of  the  town.  He  had 
<3'068ed  the  track  along  this  road  driving  the  two  mules,  and  had 
sent  his  son  with  tlie  horse  by  another  road  which  passes  under  the 
railroad  track,  but  which  at  that  time  was  impassable  for  wagons. 
The  sou  was  a  strong  and  very  intelligent  lad  about  seyen  years 
old,  and  who  was  accustomed  to  assist  nis  father  in  yarious  ways. 
While  the  plaintiff  was  loading  the  manure  at  the  stable,  the  lad 
brought  the  horse  up  and  geared  him  to  the  wagon,  and  when  his 
&ther  was  ready  to  start,  ne  jumped  on  the  horse's  back  and  the 
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6.  Where  the  negligence  of  the  plaintiJBE  and  defendant  is  equal, 
or  where  the  defenoanf 8  negligence  merely  preponderate^  no 
recovery  can  be  had.  Aniora  branch  K  R  Co.  v.  Grimes,  18  IlL 
585 ;  Ghicafio,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  Admx., 
68  id.  576 ;  Kockford,  Book  bland  and  8t  Lonis  R  R  Go.  t?.  Irish, 
72  id.  404 ;  Illinois  Central  R  R  Co.  v.  Goddard,  Admx.,  72  id. 
567. 

7.  This  conrt  has  nniformly  held,  that  a  person  who  know- 
ingly goes  upon  a  railroad  track,  regardless  of  the  approach  of 
trains  thereon,  is,  as  a  matter  of  law,  gailty  of  gross  negligence. 
Chicago  and  North-western  By.  Co.  v,  Sweeney,  52  IlL  325  ;  Chi* 
cago,  jBnrlington  and  Qoincy  R  R  Co.  v.  Van  Patten,  64  id. 
510 ;  Chica^,  Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  Admr.,  68 
id.  576 ;  Chicago,  Rock  Island  and  Pacific  R  R.  Co.  v.  Bell,  Admx., 
70  id.  102 ;  CMcaffo,  Rock  Island  and  Pacific  R  R  Co.  v.  God- 
frey, 71  id.  500 ;  Illinois  Central  Rf  R.  Co.  v.  Goddard,  Admx., 
72  id.t567;  Chicago  and  North-western  Ry.  Co.  v.  Donohne,  75 
id.  106 ;  Chicago,  Burlington  and  Quincy  K  R.  Co.  v.  Harwood, 

80  id.  88. 

8.  There  are  no  degrees  of  gross  negligence,  therefore  a  plain- 
tiff who  is  guilty  of  gross  negligence  contributing  to  the  injury, 
cannot  recover,  unless  the  defendant  has  wantonly  or  wilfully 
inflicted  such  injury.  Chicago,  Burlington  and  Quincy  R  R.  Co. 
V.  Van  Patten,  64  111.  610 ;  Same  «.  Lee,  68  id.  576;  Illinois  Central 
R  R  Co.  V.  Godfrey,  71  id.  500 ;  Litchfield  Coal  Co.  v.  Taylor, 

81  id.  590 ;  Shearman  and  Redfield  on  Negligence,  sec.  86. 

9.  The  approach  of  the  train  being  visible,  and  proper  warning 
signals  having  been  given,  the  en^eer  had  the  right  to  suppose  that 
those  persons  whom  he  saw  standing  alongside  of  the  track  would 
not  go  on  the  track,  so  as  to  get  hurt.  Cnicago,  Rock  Island  and 
Pacific  R.  R  Co.  v.  Austin,  69  111.  426. 

Messrs.  Monroe  &  Leddy  for  the  appellee : 

1.  It  was  not  error  to  refuse  the  motion  for  a  continuance.  The 
trial  was  not  until  seven  days  after  the  withdrawal  of  counsel  and 
the  retainer  of  others,  which  afforded  ample  time  to  prepare  for 
trial. 

2.  Appellee's  duty  required  him  to  look  for  a  safe  footing,  and 
the  train  he  was  about  to  get  aboard.  He  had  the  right  under  the 
law,  to  expect  both  that  he  would  be  warned  of  the  approach  of 
the  train,  and  that  it  would  be  run  at  the  rate  of  speed  required  by 
law.  St.  Louis,  Vandalia  and  Terre  Haute  R.  R  Co.  v.  Dunn, 
78  IlL  197. 

3.  The  language  used  in  the  second  instruction  is  too  potential 
— ^requires  too  much  and  more  than  the  law  requires  of  tne  plain- 
tiff. The  words  used  are,  if  the  plaintiff  "  could  have  looked  for 
and  seen  the  approach  of  the  locomotive,"  etc.  It  should  have 
stated,  if,  by.  observing  due  and  reasonable  care,  he  could  have 
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looked  for  the  locomotive,  etc.  Even  if  the  plaintiff  "could 
have  looked,"  and  even  though  his  failure  to  look  might  bo 
called  slight  negligence,  but  which,  under  the  evidence,  we  insist 
could  not  be  callea  negligence,  there  could  still  be  a  recovery  if 
the  appellant  was  reckless,  or  its  negligence  gross  as  compared  with 
that  of  appellee;  but  the  jury  are  told  to  find  for  the  defendant  if 
plaintiff  *'  could  have  looked, 

Sheldon,  J. — ^This  was  an  action  by  Bndel,  against  the  Penn- 
sylvania Company,  to  recover  for  a  personal  injury  sustained  from 
the  alleged  negligent  running  of  a  passen^r  train  on  defendant's 
raihroad.  There  was  a  recovery  by  the  plamtiff,  which,  on  appeal, 
was  affirmed  by  the  Appellate  Court  for  the  First  District,  and 
defendant  has  appealed  further  to  this  court. 

The  evidence  goes  to  show  that  at  the  intersection  of  Forty-third 
Street  and  defendant's  railroad,  in  the  town  of  Lake,  Cook  County, 
niinois,  the  defendant  had  a  small  depot  or  waiting-room  f o^^as- 
seDgers  desiring  to  take  passage  on  its  trains  at  that  point.  To  the 
west  of,  and  within  three  feet  of  the  entrance  door  oi  such  waiting- 
room  is  a  main  side-track,  and  within  less  than  eight  feet  west 
from  said  main  side-track  is  a  main  track  known  as  the  east  main 
track,  upon  which  defendant  moves  its  trains  goin^  in  a  north 
direction,  and  within  less  than  eight  feet  west  of  sucn  east  main 
track  is  a  main  track  known  as  me  west  main  track,  upon  which 
defendant  moves  its  trains  going  in  a  south  direction.  Forty-third 
Street  runs  east  and  west.  On  a  cold  and  dark  ni^ht  in  February, 
1880,  plaintiff  and  five  or  six  other  persons  were  inside  the  depot 
waiting  fbr  the  arrival  from  the  north  of  what  is  called  the  dummv 
train  of  cars,  upon  which  they  were  intending  to  take  passage  south 
for  Englewood.  After  waiting  a  few  minutes  the  dummy  train  came 
np  to  me  station,  stopping  there  across  Forty-third  Street.  About 
that  instant  of  time  the  agent  of  defendant  in  char^  of  the  depot, 
and  being  also  the  flagman  there,  called  out  that  the  dummy  nad 
come,  or  was  coming,  and  hurried  the  passengers  out  to  take  the 
train.  They  immediately  started  on  Forty-third  Street  to  get 
aboard  the  train,  and  the  plaintiff  being  the  first,  going  ahead  of 
the  others,  was  ahnost  immediately  *  struck  bv  the  express  pas- 
senger train  ^oing  north  at  a  speed  of  from  thirty  to  forty  miles 
an  hour,  causing  the  injuries  complained  of. 

On  September  16,  defendant's  former  attorneys  withdrew  from 

the  cause,  and  on  the  same  day  other  counsel  was  retained,  and  a 

motion,  for  that  reason,  was  made  for  the  continuance  of  the  cause 

to  the  next  term,  to  4II0W  time  for  preparation  for  trial    The 

overruling  by  the  court  of  this  motion  is  assigned  for  error.     The 

cause  did  not  come  on  for  trial  until  September  23.    We  see  no 

ahn^e  in  the  exercise  of  the  discretion  of  the  court  in  denying  the 

motion  which  calls  for  our  interference. 
6  A.  &  E.  R  Cas.— 8 
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To  three  of  the  jnrors  there  was  put  by  defendant's  oonnfiel  this 
qaestion :  ^^  State  briefly  your  idea  of  the  daties  of  a  juror."  The 
court  snstained  an  objection  to  the  qaestion,  and  this  is  assigned 
for  error.  As  the  statute  names  that  persons  selected  by  the  coanty 
board  to  serve  as  jurors  shall  be  ^^of  sound  judgment  and  well  iu- 
f  ormed,"  it  is  urged  that  the  question  was  proper  to  test  the  sonnd' 
ness  of  judgment  and  extent  of  information  of  the  jurors.  The 
unnecessary  protraction  of  jury  trials  has  come  to  be  a  great  evil, 
and  one  thing  which  contributes  thereto  is  the  needlessly  long 
drawn  out  examination  of  jurors.  The  question  was  not  proper 
with  the  yiew  stated,  nor  for  any  purpose,  and  a  court  would  fail 
of  its  duty  in  the  proper  dispatch  of  business,  to  sit  by  and  per- 
mit the  consumption  of  its  time  by  the  putting  of  any  such  ques- 
tions to  jurors. 

It  is  complained  that  the  court  erred  in  the  admission  and  rejec- 
tion of  testmiony.  Space  woidd  not  allow  the  notice  in  detail  of 
the -very  many  objections  under  this  head.  While  in  two  or  three 
instances  there  nught,  in  strictness,  be  error  in  the  ruling,  it  is  of  so 
imimportant  a  character  that  we  may  say  that  in  this  respect  of  the 
admission  and  rejection  of  evidence  we  mid  no  material  error  which 
should  cause  a  reversal  of  the  judgment  The  admitted  testimony 
excepted  to  seems  to  have  been  hardly  more  than  a  description  of 
the  location  and  place,  and  what  happened  on  the  occasion  and  at 
the  time  of  the  accident.  The  testimony  in  respect  to  the  flagman 
is  claimed  to  have  been  inadmissible  under  the  declaration,  as  it 
only  aUesed  in  regard  to  him  that  defendant  ^^  failed  to  station, 
keep  ana  maintain  a  flagman  at  said  Forty-third  Street  crossing, 
for  the  purpose  of  signaling  persons  travellmg  in  the  direction  of 
said  crossing,  and  warn  them  of  the  approach  of  any  locomotive 
engine  or  ower  impending  danger,  contrary  to  the  ormnance  of  the 
said  town  of  Lake.^'  It  is  claimed  tiiat  tms  allegation  did  not  ad- 
mit of  proof  of  what  the  flagman  did  and  said  on  the  occasion,  as 
it  woula  be  showing  misconduct  of  the  flagman,  which  the  declara- 
tion does  not  allege.  We  think  the  testimony  as  to  the  condnct 
of  the  flagman  was  pertinent,  as  proof  of  the  allegation  of  the 
declaration  that  the  company  failed  to  keep  a  flagman  at  the  spot  to 
si^al  and  warn  of  the  approach  of  impending  danger — ^that  the 
allegation  means  more  than  merely  that  tiiere  was  no  flagman  em- 
ployed there. 

It  is  complained  that  the  court  erred  in  instructing  tiie  Jury,  and 
in  refusing  to  give  instructions  asked  by  the  defendant.  The  court 
gave  some  of  me  instructions  asked  by  the  defendant,  and  in  place 
of  others  asked  by  defendant,  and  of  all  asked  by  plaintiff,  gave, 
of  its  own  motion,  an  instruction  to  the  jury.  We  think  this  in- 
struction very  fully  and  fairly  gave  the  law  of  the  case  to  the  jury, 
leaving  to  the  defendant  no  cause  of  complaint  in  that  respect 

One  of  the  refused  instructions  asked  by  defenduit  was,  that  if 
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plaintiff  knew  of  the  existence  of  defendant's  east  main  tra^  at 
the  place  of  the  injury,  and  that  locomotiyes  and  trains  f reqnentlj 
pafised  along  the  same  goin^  north,  and  that  plaintifE,  bef<»re  he 
went  npon  said  track,  coola  have  looked  for  and  seen,  or  have 
listeaed  for  and  beard,  the  approaching  train  bj  which  he  was  in- 
jured, and  that  he  did  not  thtis  look  or  listen,  and  that  bj  reason 
thereof  he  failed  to  avoid  the  injury,  then  the  jurv  should  find  for 
the  defendant.  It  is  insisted  this  instruction  should  have  been 
given  in  accordance  with  former  deeisions  of  this  court  upon  the 
subject.  Ordinarily  such  an  instruction  riK)uld  be  given,  according 
to  what  this  court  has  often  laid  down  to  be  the  rule  in  this  respect ; 
bat  under  the  special  f  aete  and  eireumstances  of  this  ease,  we  can- 
not say  that  it  was  error  to  refuse  the  instruction.  There  was 
much  in  the  peculiar  circumstances  of  the  case  to  go  in  excuse  of 
the  taking  oi  euch  usually  necessary  precautions  as  are  named  in 
the  instruction,  before  goin^  upon  a  railroad  tradk. 

It  is  further  msisted  the  damages  are  excessive.  We  do  not  see 
soffident  eaiuBe  for  the  disturbance  of  the  verdiet  of  ikte  jury  for 
this  reason. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

DiOKET,  J. — ^I  eoncur  in  tiie  decisions  herein  contained,  biot  do 
sot  concur  m  idl  the  reasons  asfiigoed  m  their  support  As  to  tiie 
question  of  ^^oessive  dami^es,  1  regard  that  a  questioQ  of  &ot 
which  we  eannot  lawfully  detemine,  nor  do  I  tmaerstand  that  it 
IB  btended  here  to  pass  upon  that  question,  and  so  I  object  to  the 
eomraeni  on  tttat  subject  as  liabie  to  be  taken  as  an  intimation  that 
we  may  have  l]]«  lawnl  fK>wer  to  review  I2ie  ruling  on  th(b  q«^^ 


OosoBOVK,  Adnuf  X,  Appellant, 
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iAdvatw  Corny  Nem  T^rik.    Bm.  d^  1081.) 

FlaintiiPs  intestate  was  ridiag  with  <Hte  B.,  when  upon  approaching  defend- 
ant's tnck  the  horse  became  unmanageable,  and  dfu(hed  upon  the  track  in 
front  of  an  approaching  train,  and  both  B.  and  intestate  were  killed.  The 
tnck  near  the  creeslng  rans  through  a  deep  cut,  and  the  evidenee  was-eoa- 
ffictiQg  as  to  whether  the  beU  was  rang  or  whistle  blown.  It  apuewed  Uiat 
iatotate  jumped  from  the  wagon  just  as  he  was  struck  by  the  locomotive. 
•fieU,  that  it  was  for  the  jury  to  determine  from  the  evidence  whether  de- 
fendant was  negligent  in  remaining  in  the  wagon,  and  it  was  therefore  error 
to  non-suit;  that  if  defendant  hetra  the  noise  of  the  looomotWe  or  was  In 
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any  way  appriaed  of  its  approach  in  time  to  haye  enabled  him  to  aToid  the 
daii|;er  by  the  ezsrciae  of  reaaonable  pitidence,  and  he  chose  to  trust  in  the 
abiht^  of  the  driyer  to  manage  the  hone  and  ayoid  collision,  defendant  ia 
not  liable,  notwithstanding  the  omission  to  ring  the  bell  or  blow  the  whis- 
tle; but  if  deceased  did  not  hear  the  train  or  know  of  its  approach,  the  mere 
fact  that  the  horse  on  seeing  the  engine  started  forward,  ana  setting  beyond 
control  drew  the  wagon  on  the  track,  would  not  exempt  £f endant  front 
liabiHty. 

Homer  A.  Nelson,  for  appeUantb 

Samnel  Hand,  for  respondent. 

Anbbews,  J. — The  negligence  impnted  to  the  defendant  was 
the  omission  to  ring  the  beU  or  sonnd  the  whisde,  as  reqniied  hj 
statute.  (Laws  of  1854,  Chap.  282,  §  7.)  The  evidence  on  this 
point  was  conflicting,  and  presented  a  qnestion  for  the  jnry.  The 
nonnsoit  is  sought  to  be  sustained  on  the  ground  that  tne  accident 
was  caused  bj  the  horse  becoming  unmanageable,  and  getting  be- 
yond control  of  the  driyer,  and  rushing  in  front  of  the  engine,  and 
that  the  omission  of  the  statutory  signals  did  not  cause  or  contrib- 
ute to  the  casualty. 

The  railroad,  at  the  point  of  the  accident,  runs  north  and  south, 
through  a  cut  with  walls  on  the  sides,  terminating  a  short  distance 
south  of  the  crossing  in  question.  An  east  and  west  highway 
crosses  the  railroad  aoout  268  feet  south  of  the  place  of  the  acci- 
dent, on  a  bridge,  nineteen  feet  above  the  railroad,  and  from  this 
highway,  a  short  distance  east  of  the  bridge,  branches  the  highway 
on  which  the  deceased  and  Barrin^er  were  travelling  when  uie  ao» 
cident  happened.  This  highway,  from  its  junction  with  the  east 
and  west  road,  descends  about  one  foot  in  ten  until  it  reaches  the 
level  of  the  railroad,  which  it  crosses  at  ffrade.  The  walls  on  the 
sides  of  the  cut  dinunish  in  height  noruierly  of  the  bridge  until 
they  run  out  near  the  crossing. 

The  plaintifE's  intestate  shortly  before  the  accident  was  invited 
by  Bamnger  to  ride,  and  they  started,  with  a  horse  and  wagon 
owned  by  Barringer,  from  a  point  on  the  east  and  west  highway 
west  of  the  railroad,  and  crossms  the  bridge  turned  into  the  high- 
way before  spoken  of.  Two  witnesses  saw  the  collision  from  a 
pomt  west  oi  this  highway  crossing,  which  commanded  a  view  of 
the  crossing  and  of  the  l^ghway  to  its  junction  with  the  east  and 
west  road.  They  first  OMerved  the  wagon  descending  the  hill 
towards  the  crossing.  Barringer  was  striving  to  hold  the  horse, 
which  apparently  was  pulling  hard.  He  succeeded  in  checking 
him.  Tne  horse  started  a  second  time,  and  was  affalu  checkea 
about  opposite  the  end  of  the  stone  wall,  thirty-two  i^t  from  the 
crossing ;  and  at  that  moment  (as  may  be  inferred)  seeing  the  ap- 
proaching engine,  suddenly  plunged  ahead,  and  brought  the  wagon 
directly  m  front  of  it,  and  both  tne  plaintLFs  intestate  and  Barrin- 
ger were  killed. 
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The  engineer  teetifieB  that  he  first  saw  the  horse  and  wagon  jnst 
as  the  horse  was  stepping  upon  the  track ;  that  the  driver  was 
holding  him  back,  and  the  horse's  month  was  wide  open.  At  the 
same  moment  he  saw  the  plaintiff's  intestate  with  one  hand  on  the 
dashboard  of  the  wagon  and  one  on  the  seat,  and  with  his  feet 
oyer  the  side,  as  if  abont  to  jump,  and  he  sprang  jnst  as  the  loco- 
motive reached  him.  The  inference  from  the  testimony  of  the 
two  witnesses  who  observed  the  wagon  as  it  came  down  the  hill,  is 
that  the  plaintiffs  intestate  did  not  exhibit  any  intention  of  leaving 
the  wagon  nntil  the  horse  was  about  making  his  last  plnnge. 

There  can  be  no  controversy  as  to  the  proposition  that  to  entitle 
the  plaintifE  to  recover  it  must  appear,  or  mere  must  be  evidence 
from  which  a  jury  could  infer,  that  the  intestate's  death  was 
caused  by  the  neglect  of  the  defendant  to  ring  the  bell  or  blow  the 
whistle ;  or  that  such  negligence,  without  any  concurrent  negli- 
sence  of  the  intestate,  contributed  to  cause  his  death.  If  the  acci- 
dent resulted  from  a  distinct  and  independent  cause,  with  which 
the  neglect  of  the  statutory  duty  had  no  connection,  plainly  there 
can  be  no  recovery ;  and  it  is  equally  clear  that  if  the  deceased 
heard  the  noise  of  the  locomotive,  or  was  any  way  apprised  of  its 
approach  in  time  to  have  enabled  him,  by  the  exercise  of  reason- 
able prudence,  to  have  avoided  the  danger,  and  he  chose  to  trust 
to  the  ability  of  the  driver  to  mana^  the  horse  and  avoid  a  colli- 
sion, the  defendant  is  not  responsible  for  the  casualty,  notwith- 
standing its  omission  to  ring  tne  bell  or  sound  the  whistle.  But, 
on  the  other  hand,  if  he  did  not  hear  the  locomotive,  or  know  of 
its  approach,  the  mere  fact  that  the  horse,  on  seeing  the  engine, 
suddenly  started  forward,  and  netting  beyond  control  drew  the 
wagon  on  to  the  track  in  front  oi  it,  would  not  exempt  the  defend- 
ant from  responsibility. 

If  the  horse  had  not  started,  doubtless  no  injury  would  have 
occurred.  But  horses  are  liable  to  be  frightened  by  the  passing 
of  trains,  and  if  a  traveller  driving  upon  a  highway  is  himself  free 
from  fault,  a  railroad  company  guilty  of  negligence  in  not  giving 
the  signals  cannot  escape  responsibiUty  because  the  horse,  iri^ht- 
€ned  by  the  sudden  approach  of  the  engine,  blindly  rushes  before 
it  and  exposes  the  travellers  to  injury. 

In  the  case  supposed  the  neglect  to  give  the  signals  is  the  legal 
cause  of  the  accident,  and  not  the  conduct  of  the  brute.  Tne 
cause  of  the  restiveness  of  the  horse  when  coming  down  the  hill  is 
not  shown.  It  ma^  be  conjectured  that  he  heard  the  noise  of  the 
locomotive.  But  it  certainly  is  not  a  legal  inference  that  the  de- 
ceased or  the  driver  heard  it  because  the  horse  did.  If  the  de- 
<%a8ed  heard  it  before  reaching  the  end  of  the  wall,  he  mav  have 
been  negligent  in  remaining  in  the  wagon.  But  it  was  for  the 
jury  to  £raw  the  inference  from  the  evidence. 
When  did  the  deceased  first  discover  the  danger,  and  did  he  do 
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or  omit  to  do  anything  after  he  knew  that  the  en^ne  waa  ap- 
proaching which  reasonable  pmdenoe  required,  and  did  the  onufl- 
aion  to  give  the  statutory  signals  subject  him  to  the  peril  which 
otherwise  he  would  have  avoided  ?  We  think  these  questions 
should  have  been  ref eired  to  the  jury,  and  that  the  non-suit  was 
improperly  granted.  This  leads  to  a  reversal  of  the  judgment  and 
anew  trial 
All  concur  except  Bapau/),  J.,  absent. 

See  note,  p.  49. 


TmoncB 

V. 

Thx  HAKHmAL  ASD  St.  Joseph  R.  B.  Co.,  Appellant. 

(74  Mimoun  Btportiy  608.) 

A  railroad  company,  whose  propertj  is  temporarily  in  the  hands  of  a  re> 
oeiver,  will  not  be  held  liable  for  injuries  caused  by  the  negligent  manage- 
ment of  a  locomotiye  by  a  person  in  the  serrice  of  the  receiTer. 

Upon  the  trial  of  an  action  against  a  railroad  company  for  a  negligent  celt 
lision  with  and  injury  to  plaintifPs  wagon  and  horses  at  the  crossing  of  a 
public  hiffhway,  it  appeared  by  the  testimony  of  plaintiiPs  witnesses  that 
plaintiff  Siore  his  team  at  a  tariak  trot  upon  the  crossing  without  having 
stopped  to  listen  for  trains;  that  he  had  looked,  but  at  a  place  where  a 
thicket  well  known  to  him  preyented  a  view  of  tJie  track;  that  if  he  had 
looked  at  any  other  point  he  would  have  seen  the  locomotiye  which  did  the 
injury.  JSUoy  that  he  was  guilty  of  contributory  negligence,  which  debarred 
him  of  recoyery.  He  dirwtly  contributes  to  hia  own  injury,  who,  paying 
no  attention  to  his  own  safety,  trusts  to  the  obligations  unposed  upon  the 
company  to  warn  him  of  an  approaching  train. 

Qeo,  W.  Easley,  for  appellant 
Leach  &  Anderson  for  respondent 

Henby,  J. — ^This  is  an  action  to  reooTcr  damages  for  an  injury 
to  plaintifPs  team  of  horses  and  wagon,  hj^  a  locomotiye  of  de- 
fendant passing  over  its  road.  The  allegation  of  the  petition  is 
that  the  said  locomotive  ran  against  said  horses  and  wagon,  driven 
by  plaintiff,  in  consequence  of  the  negligent  and  careless  manner 
in  which  it  was  managed  by  defendant's  servants,  who  neglected 
to  blow  the  whistle  or  ring  the  bell  as  the  locomotive  approached 
the  crossing  at  which  the  accident  occurred.  The  answer  is  a  gen- 
eral denial,  and  also  contains  the  following  special  defence :  ^  That 
at  the  time  of  the  said  alleged  injuries  and  grievances,  the  defend- 
ant's road  was  in  the  charge  and  control  of  one  Sidney  McWilliams, 
who  had  theretofore  been  appointed  receiver  thereof,  by  the  Cir- 
cuit Court  of  Livingston  county,  Missouri,  in  a  suit  wherein  one 
Lemuel  W.  Morse  was  plaintin,  and  this  defendant  and  others 
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defendants,  and  each  and  ever^  one  of  defendant's  officers,  ser- 
vants, agents  and  employes,  enjoined  and  restrained  from  manag- 
ing, controlling  or  operating  defendant's  road."  This,  on  motion 
of  plaintifE,  was  by  tbe  conrt  stricken  ont.  A  trial  resulted  in  a 
veraict  and  judgment  for  plaintiff,  from  which  defendant  has  ap- 
pealed. At  the  dose  of  plaintiff's  testimony  defendant  asked  an 
instmction  in  the  nature  of  a  demurrer  to  the  evidence,  whidi  the 
court  refused. 

The  court  erred  in  striking  out  the  special  defence  set  up  in  the 
answer.  If  the  plaintiff  haaa  cause  of  action  on  the  facts  alleged 
in  his  petition,  ne  could,  with  leave  of  the  Livingston  Circuit 
Court,  and  not  otherwise,  have  sued  the  receiver  (Barton  v.  Bar- 
bour, 13  Bep.  129 ;  s.  c  104  TJ.  S.) ;  but  he  had  no  cause  of  action 
against  the  railroad  company  if  the  facts  stated  as  a  special  defence 
are  true.  Upon  what  principle  can  a  company  be  held  liable  for 
any  injuiy  ininicted  upon  any  one  by  a  train  of  cars  of  which  the 
company  nad  no  control)  Can  the  right  to  operate  and  manage 
its  road  and  rolling  stock  be  taken  from  the  company  and  given  to 
a  receiver,  under  whose  control  and  management  it  is  operated^  to 
the  exclusion  of  the  company,  and  yet  the  latter  be  respcxisible  to  a 
person  injured  in  conseouence  of  the  negligent  operation  of  the 
road  by  such  receiver)  The  question  suggests  its  answer,  and  it  is 
adverse  to  the  plaintiff.  In  the  brief  of  respondent's  counsel,  it  is 
6tated  that  thelnjiiry  to  the  horees  and  wagon  in  question  occurred 
before  McWilliams  took  charge  of  the  road,  but  this  would  have 
appeared  mudi  better  in  a  repfication  than  in  a  brief. 

As,  for  the  error  here  noticed,  the  judgment  will  be  reversed,  it 
is  proper  to  add,  that  on  the  aul^ority  of  Fletcher  v.  Pacific  Bail- 
road  Co.,  64  Mo.  484 ;  Harlan  v.  St.  L.,  E.  C.  and  K.  R  B.  Co.,  64 
Mo.  480 ;  65  Mo.  22 ;  Henze  v.  Same,  71  Mo.  636 ;  Purl  v.  Same, 
72  Mo.  168,  the  demurrer  to  the  evidence  should  have  been  sus- 
tained. The  evidence  for  plaintiff  showed  that  the  gravel  road 
from  Hannibal  west  runs  parallel  with  defendant's  road  for  a  <^uar- 
ter  of  a  mile  east  of  the  crossing  at  which  the  injury  complained 
of  occurred.  For  that  distance  the  roads  are  about  100  yards  apart 
Plaintiff  was  travelling  west,  and  the  locomotive  which  struck  his 
team  was  moving  in  the  same  direction.  Plaintiff  testified  for 
himself  that  he  was  retuminghome  from  Hannibal ;  that  he  looked 
back  when  he  got  to  Mrs.  Barbee's  gate,  but  thei  brush  was  so 
thick  he  could  not  see  a  locomotive.  The  gate  is  on  the  right-hand 
side  of  the  gravel  road  going  west,  about  twenty  yards  m)m  the 
railroad,  mis  going  home  in  a  tolerable  fast  trot  in  a  two-horse 
vagon.  The  locomotive  was  running  backwards.  It  did  not  blow 
the  whistle  o?  ring  the  bell ;  that  he  looked  after  he  passed  Bar- 
bee's  gate,  but  the  brush  was  so  thick  that  he  could  not  see  the 
engine.  Hixon,  for  plaintiff,  testified  that  in  travelling  on  the 
gravel  road  going  west  you  can  se^  a  train  of  cars  fifty  yards  this 
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Bide  of  the  railroad.  Think  yoa  can  see  a  train  of  cars  going 
west  at  any  point  200  yards  tlus  side  of  the  railroad,  going  along 
the  road  there,  and  conld  have  seen  that  engine  and  tender ;  saw 
the  train  all  the  time  after  it  passed  me,  but  did  not  hear  it.  Enow 
nothing  to  prevent  plaintiff  from  seeing  it.  Don't  think  he  stop 
ped.  I  was  going  west  Madden,  for  plaintiff,  testified  that  fifty 
yards  from  the  crossing,  along  the  gravel  road,  could  not  have  seen 
the  train  on  account  of  the  brush.  William  Brown,  for  plaintifi, 
testified :  The  railroad  company  owns  all  the  land  between  the 

Savel  and  railroad,  within  fifty  feet  of  the  latter.  You  can  see 
e  railroad  there;  don't  know  that  you  can  see  the  tracks;  it  ifi 
my  opinion  you  can  see  ^an  engine  there.  The  railroad  is  lower 
than  the  comer  at  the  crossing ;  think,  after  you  get  down,  jon 
couldn't  see  for  the  brush,  but  uter  you  get  up  on  the  gravel  road 
my  recollection  is  that  you  can  see  a  tram  anywhere  abng  there. 
Eoniy  Hayden,  for  plaintiff :  A  man  on  the  gravel  road  could  have 
seen  the  smoke  and  heard  the  engine,  if  he  had  looked  and  listened. 
Bird,  for  plaintiff :  For  a  quarter  of  a  mile  from  the  crossing  the 
gravel  road  and  the  railroad  run  parallel.  The  gravel  road  oearB 
north,  but  turns  south  to  cross  the  railroad,  south  of  Barbee's  gate. 
For  some  distance  east  and  west  there  was  a  growth  of  brush  on 
the  side  of  the  railroad  track,  and  the  bank  it  grew  upon  is  from 
four  to  six  feet  high.  If  a  man  had  stopped  within  100  or  150 
yards  of  the  crossing,  and  taken  a  good  look  and  listeaed,  he  might 
have  seen  the  train  coming. 

This  was  substantially  the  evidence  for  plaintiff,  except  that 
relating  to  the  injury  and  its  extent,  which  we  omit  as  immaterial 
to  the  determination  of  the  question  involved,  and  on  the  author- 
ity of  the  cases  above  cited  tne  plaintiff,  on  the  evidence,  was  not 
entitled  to  a  verdict.  He  says  he  looked  for  the  train  at  Barbee's 
gate,  and  after  he  passed  the  gate.  This  gate  wai,  however,  but 
twenty  yards  from  the  railroad,  and  while,  by  the  testimony  of 
several  of  his  witnesses,  he  could,  by  looking  fiom  any  other 

Eoint  within  100  or  150  yards  of  the  crossing,  have  seen  the  train, 
e  never  took  the  precaution  to  look  untu  he  reached  a  point 
within  twenty  yards  of  the  railroad,  where  a  thicket  of  brush,  well 
knov^n  to  him,  obstructed  his  view  of  the  road.  Defendant's  ser- 
vants were,  beyond  question,  guilty  of  negligence  if  they  did  not 
ring  the  bell  or  blow  the  whistle,  as  requireaby  the  statute  when 
a  train  approaclies  a  public  crossing,  but  it  is  also  negligence,  gross 
negligence,  for  one  travelling  in  a  wagon  to  attempt  to  drive  over 
a  railroad  without  usin^  ordinary  precautions  to  ascertain  if  a  train 
is  approaching.  He  directly  contributes  to  his  own  injury,  who, 
paying  no  attention  to  his  ovni  safety,  trusts  to  the  o^li^tions  im- 

g«ed  upon  the  company  to  warn  him  of  an  approaching  train* 
ere  the  plaintiff,  without  looking,  except  from  a  pdnt  at  which 
he  knew  he  could  not  see  an  approaching  train,  and  failing  to  look 
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at  other  points  from  which  he  could  have  seen  it,  drove,  in  a  brisk 
trot,  on  to  the  track  of  the  raihroad,  never  having  stopped  to  listen 
for  an  approaching  train. 

The  judgment  is  reversed.  Sherwood  and  Hon^  J  J.,  concor ; 
Norton,  J.,  agrees  that  the  Circnit  Conrt  erred  in  striking  oat 
defendant's  special  defence,  bat  thinks  the  ooart  did  not  err  in 
overraling  the  demnrrer  to  the  evidence.    Bay,  J.,  absent. 


See  P.  C.  and  St.  L.  By.  Co.  •.  Wright,  6  An.  ft  Sqg.  &  B.  0ml  <88  and 
note. 
Bee  note  2  Am.  A  Eng.  R  B.  CSts.  886. 


Beujcah. 

V. 
ThX  IhDIANAFOLIS,  CmCINKATI  AHD  IiAFATBITE  B.  B.  Oou 

(76  Butiana  Beporii,  166.    Jfoy  Term,  1881.) 


A  complaint  against  a  railroad  company,  aUeging  that  its  servants  and 
agents  managed  and  operated  its  looomotiTe  and  cars  in  snch  a  recUesdy  and 
culpably  negligent  manner  as  to  wUfnlly  and  wrongfully  cause  a  team  of 
bones  to  takefrifffat  and  run  away,  and  that,  becauee  of  such  f rj^t^  and 
while  nnmanaga£le  and  running  away,  they  ran  against  the  plainti^s  horse 
ind  caused  its  death,  contains  facts  sufficient  to  oonstitnte  a  cause  of  acfeioa. 

In  such  case,  the  fact,  that  between  the  wrongful  act  of  the  company  uid 
the  injury  complained  of  was  an  interrening  cause,  is  not  suffident  to  de- 
feat a  recovery.  An  intervening  agency  does  not  alwa^  shield  the  wraog- 
doer  from  responsibility,  where  the  injury  flows  from  his  wrongful  act. 

The  maxim,  causa  prozima,  et  non  remo^a,  spectatur,  is  not  applioMe  to 
the  esse  made  in  the  complaint. 

Proximate  or  imr»<*^^*^  and  direct  damages  are  the  otdinair,  natmal  and 
usual  results  of  an  injury,  and,  being  probable,  may  therefore  be  expected. 

In  such  case,  the  injury  sued  for  Vas  the  usual  and  proximate  result  of  the 
wrongful  act  of  the  company,  showing,  not  pasrive  nei^igence,  but  wanton 
end  inlful  wrong. 

The  liability  of  horses  to  take  fright  at  onusual  ncrises  or  objects  is  a  thing 
to  be  apprehended  and  guarded  agSiinst;  and  the  wrong-doer,  who  does  an 
act  likely  to  cause  horses  to  take  fright,  must  be  deesMd  to  be  responsible 
lor  injuries  caused  by  horses  running  away  under  the  influence  of  the  frigfaL 

Negligently  and  wantonly  sounmng  a  steam  whistle,  so  that  horses  mw- 
folly  near  are  caused  to  run  off  and  inmct  an  injury,  renders  a  railroad  com- 
pany liable  to  the  one  injured  by  the  intervening  agencr.  Facts  showmg  a 
necesrity,  or  a  reasonable  excuse,  for  the  use  of  the  whistle,  render  a  diinr- 
eat  rule  applicable. 

Fbom  the  Shelby  Circnit  Coort 

0.  J.  Glessner  and  E.  S.  Stilwell,  for  appellant 

L  J.  Hackney,  for  appellee. 


*%  tnx.i€xy^  *.  jrcaxizx^x^i.!^  i3c^  hl  a.  *ixl. 


-.r^T».f<>ri  :^  r.*n-. "-.»-.".  '•>  aui  2irs  »i  "He  raiiwav  simmiiT  m 
4  t^itl^trnky  owl  m.rAfi.r  liC^ijcKir  ^caiinezi  Jft  3b  wrifnilv  md 
r'**,n<rf.,  •'  riiija^  •.  '«tazn  >r  ai'r»aL  ,t*iv»iiiciiic  "^  'Hifi  Z«o  Carter, 
Vr  -uw**  !r.ffUt  a\n  .nn  isr.iy.  imi  lioi,  it-?aaiae  -if  SEtx.  "Vg^it,  and 
ir  ..:^  iT.rnaT^Agr^r.te  uui  ronr^ing  rwav.  diey  ran  agamst  die  horse 

H*  4  '^''*r^ >u\';  on^TMH^  ami  Tiay  able  biie^  appdiees  eounsel 
f\ryrf>»  •^Vtfvt  n/>  /^:wi4^  ^f  icrlim  is  .ihowiu  beesase  the  ramlt  wvs  (xie 
•«r},i/^)r>  ^f^,  ATi>^ff\\e^A  «^T7anr9  ^nid  not  have  anticipalsed*  md  be- 
/k^nciA  fVf/^  rO  j>r7  -^rtn  :\r>t  "Me  proximate  remit  of  dia  negligence  of 
fhtx  4Af  r^fntM  of  Uie  app^ilee^  Tlie  arzrmieiit  is  haRu  and  built 
•x'^'fr  ^k'tfi^  np/'m  thi^  maxiniy  cmsa  proxiinar  ^  noa  renuila^  ^eela- 

fT9f. 

tt  m  f  rn^,  mi  nrfftd  hj  eoniud,  that  the  mjnrj  allied  as  the 
/■^TftfA  t4  f«/'tion  di^l  n/;t  rltrectlj  and  rnimpdiatply  resiilt  £om  appet 
i^^^n  ft^f^llf^AnAA^  f^/r  there  waa  an  intcrreniii^^  i^ency.  The  pre- 
fftian  to  wf^fl  iMvitim^^l,  and  the  aneaticii  »:  l)oea  the  eoDdosioB 
(Irf  wrr  try  fhf^  A^^yf^llii^  lofpcallj  followt  If  the  maxim  quoted  ift 
Ui  ff^  fi^lv'^fi  tli<«  whI^  fiwei'p  which  appellee  daima,  then,  wherever 
tll^^^  In  nfi  i^ytpuoj  jfi t<ir von ing  between  the  original  eaiifie  and  the 
ht|ttfr,  fluM'«»  OAfi  Im  no  rnoxivery.  This  ia  not  the  law.  An  inter- 
tt'ttin^  rtuiMtMv  (lonn  not  alwayii  shield  the  wron^-doer  from  req)on- 
nllitlH  v*  wtttMo  llif>  Injury  flowi  from  his  wron^nl  act.  This  doc- 
ftitth  U  rt  woll  i^pUMliiht'd  ono.  It  is  said,  by  an  English  writer  of 
tiflthi^trlrdatHl  rtliilUy  nnd  Icmrninft*  that  ^^the  gener^  rale  of  law^. 
ii<'xv«'\v^  ia,  Mif^t^  w  liiH^vi^r  iUh^  an  lUogal  or  wrongful  act  is  answer- 
t^l'U'  U^S'  ^\\  \\\\^  \^^\\'i\H\\\p\\\>v^  th^t  f)n8ue  in  the  ordinary  and  nat- 
\vmI  \m^^^»^'^^  ^Nf  inviMft*  tluMi^fh  Uuvw  consequences  be  immediately 
v^u,^  ^ii^v>0\  ^*>M»»;U|  ^\^^\\\  bv  Jho  iutorvening  agency  of  others, 
l^*>M  s^><  k^w  s^^^Y^  xvHM^^  ,*^v«\W  wt»rv  «*t  iu  motion  by  the  primary 

Vs^  >v   \  /^  ^^s*  xv^v  fvnv^Vv*  v*w^  vxf  ^\^  t\  Shepherd,  2  W. 

V*»^   V     '^*^\   /   '  '*>"'>   y\>vU"\\^    "sN^il  A  WTv^r^tvHMT*  who  WPOI^ully 

<». ^  o*  v..»  ..^  s^  I'v  w-'^,'\  \v'•^^  Htt'jwvv^  5i.'^-  ux'ory^was  liable,  al- 
v..»  ^ .,, :»,  '\s.^vvsf>  ^  ^>  4  *.*  1  V  ^^» "/-^^  V w  wvcv  ^luvmroming  canseBf 

s »'.  ^   *v  ,\^    s^•'^t«.  ^^   ,^  ^^  •»*    /.  <»»t<»iirs  'nv^'tf  'ftMir'ui»  to  some 

K.%        x^-ss^•     ^>      <•^^'V^  \»xx    *'•*•      '^  v^     «\iMml.*      ^^ut     H    ^J  MITT  ^^UTOIX^ 
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the  intervention  of  other  causes  which  are  not  wrongful,  the 
injury  diaU  be  referred  to  the  wrongful  cause,  passing  by  those 
whicn  were  innocent."  Cooley  Torts,  70.  The  fact  that,  between 
the  wrongful  act  of  appellee  and  the  injury  complained  of,  there 
was  an  intervening  canse,  is  not  snflScient  to  defeat  a  recovery. 

The  injury  for  which  a  recovery  is  sought  is  not  so  remote 

from  the  original  wrong  as  to  defeat  the  right  to  recover  for  tiie 

damages  flowing  from  the  injmy.    The  wrong  of  appellee  set  in 

motion  the  canse  which  produced  the  injury.    There  are  many 

cases  which  support  the  theory  upon  which  appellant's  complaint 

is  rested.    The  case  of  Thomas  v.  Winchester,  6  N.  Y.  397,  is  an 

important  and  instructive  case  upon  tins  point.    In  that  case  a 

dose  of  dandelion  was  prescribed  tor  a  person  who  was  at  the  time 

ilL  The  prescription  was  presented  at  tne  drug-store  of  Dr.  Foord, 

and  tlie  medicine  obtaineo,  which  was  administered  to  the  person 

for  whom  it  was  prescribed,  and  sreat  suffering  resulted  from  its 

use.    It  was  afterwEuxls  ascertained  that  the  drug  was  belladonna, 

and  not  dandelion.    The  drug  was  taken  from  a  jar  of  medicine 

prepared  by  die  defendant,  a  manufacturing  chemist,  and  which 

nad  been  by  him  labelled  as  extract  of  dandenon.    The  defendant 

sold  the  jar  and  its  contents  to  one  Aspinwall,  a  wholesale  dealer 

in  druffs,  by  wHom  it  was  sold  to  Dr.  Foord,  the  retail  dealer^ 

from  ii^om  the  plaintifiE  purchased  it.    The  court  adjudged  the 

defendant  liable. 

Coekbnm,  O.  J.,  in  Clark  v.  Chambers,  7  C.  L.  J.  11,  very 
ttffefully  investigated  the  question  here  xmder  examination,  and  in 
an  opinion  of  ^reat  force  held  that  the  author  of  the  ori^pmal 
wrong  was  liaUe,  although  the  act  of  another  had  wron^nlly 
intervened.  In  that  case  the  defendant  had  wrongfully  placed  a 
dangerous  spiked  hurdle  in  a  jnivate  way  along  which  the  plaintiff 
Iiad  a  right  to  pass.  Some  person,  without  the  knowledge  of  the 
defendant,  moved  the  hurdle  a  short  distance.  The  pEiintiff,  in 
trayeUin^  the  wav  in  a  dark  night,  and  thinking  to  avoid  the  origi- 
imUl  portion  of  tne  hurdle,  came  into  collision  with  it,  and  was 
injured.  Judgment  was  given  in  his  favor.  Many  cases  were 
reviewed  ;  among  them  Scott  v.  Shepherd,  2  W.  Bl.  892 ;  Dixon 
V.Bell,  6M.&  8.198;  Ilott 'z^.  Wilkes,  3  B.  <fe  Aid.  304 ;  Illidge 
V.  Goodwin,  6  C.  &  P.  190 ;  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Bur- 
rows V.  The  March,  etc.,  Co.,  L.  B.,  7  Ezch.  96. 

In  Bicker  v.  Freeman,  60  N.  H.  420,  the  general  doctrine  of 
liability,  where  there  is  an  injury  resulting  from  a  remote  wrong, 
)8  oonsidered  with  care^  and  a  result  reachra  in  harmony  with  the 
eues  decided  by  the  New  York  court 

The  Supreme  Court  of  Minnesota,  in  Griggs  v.  Fleckenstein,  14 
Minn.  81,  iiad  occasion  to  apP^J  ^^  ^^  ^  &  <^a^  where  the  facts 
were  substantially  these :  Tne  defendant  negligently  left  a  team 
of  horses,  unhitched  and  unwatched,  upon  the  street  of  a  town. 
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They  ran  away,  and  ran  against  the  team  of  another  person, 
hitched  to  a  post  on  the  street,  cansed  it  to  take  fright  and  run 
against  a  horse  and  sleigh  of  the  plaintiff.  It  was  held  that  the 
defendant  oonld  not  escape  liabiiitj  npon  the  gronnd  that  the 
injury  was  too  remote. 

The  case  of  Weick  v.  Lander,  75  HL  93,  is  a  well  reasoned  and 
interesting  case.  The  facts  in  that  case,  shortly  stated,  were  that 
a  builder  wrongfully  placed  an  obstruction  in  a  public  street  of 
the  city  of  Chicago.  Two  teams  and  wa^ns,  employed  in  haul- 
ing  sand,  were  passing  upon  the  street,  gom^  south.  When  o]>po- 
site  the  obstruction,  an  express  wagon,  movmg  north,  ran  against 
the  obstruction  and  also  struck  and  stopped  the  front  sand  wagon, 
and  the  tongue  of  the  rear  sand  wagon  ran  against  and  killed  a  lad 
who  was  riding  in  the  front  sand  wa^n;  and  it  was  held  that  the 
builder  was  lii3>le,  because  the  wron^ul  obstruction  was  the  cause 
of  the  boy's  death. 

There  are  several  cases  in  the  Supreme  Court  of  Massachusetts, 
in  which  the  question  we  have  under  examination  is  discussed,  and 
discussed  with  learning  and  ability.  In  one  of  these  cases,  that  of 
Powell  V.  Deveney,  8  Cush.  300,  an  empty  truck  was  wrongfully 
left  standing  upon  a  public  street ;  on  the  opposite  side  of  the 
street  there  was  a  loaded  truck,  to  which  a  team  of  horses  was 
attached.  The  driyer  of  another  truck,  in  attempting  to  pass 
between  the  horses'  heads  and  the  empty  truck  on  the  opposite 
side  of  the  street,  drove  against  the  last-mentioned  truck,  which 
caused  the  shafts  of  his  truck  to  whirl  round  and  injure  a  person 
walking  along  the  sidewalk.  And  it  was  decided  that  the  owner 
of  the  empty  truck  was  liable  to  the  injured  person.  Another  of 
the  cases  in  the  reports  of  the  State  to  which  we  have  referred 
collects  end  reviews  many  of  the  earlier  cases,  and  holds  that  the 
doctrine  of  the  case  last  cited  is  the  correct  one.  In  the  case  under 
immediate  mention,  McDonald  v.  Snelling,  14  Allen,  290,  a  car- 
riage was  negligently  driven  a^inst  a  team  of  horses,  causing  them 
to  take  fright,  run  away,  and  mjure  the  plaintiff.  In  the  opinion, 
the  maxim  upon  which  appellee  relies  was  much  discussed,  and  its 
true  force  and  meaning  explained.  In  still  another  case,  Lane  v, 
Atlantic  Works,  111  Mass.  136,  the  same  court  gave  the  subject  a 
very  full  examination,  and  held,  that  although  the  act  of  another 
wrong-doer  intervened  between  the  original  wrong  and  the  injuiy, 
the  injured  person  was  entitled  to  recover.  The  ruling,  upon  the 
point  nere  mentioned,  is  thus  stated  in  the  reporter's  note :  ^^  In  an 
action  to  recover  for  injuries  caused  by  the  defendant's  neffligenoe, 
to  which  the  fault  of  another  person  jcontributed,  the  detendant's 
liability  is  not  affected  by  the  fact  that  the  fault  of  such  person 
was  not  negligence,  but  voluntary  wrong-doing,  if  it  was  conduct 
which  they  should  have  apprehended  and  provided  against."  This 
goes  far  beyond  what  we  should  be  required  to  do  to  uphold  the 
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present  case,  for  here  the  act  of  the  person  whose  agency  inter- 
vened was  not  only  innocent,  bnt  was  one  which  he  could  not  have 
prevented,  for  it  is  shown  that  his  horses  were  uncontrollable  be- 
cause of  fright.  There  are  other  decisions  of  the  Massachusetts 
court,  which  are  well  deserving  of  examination,  but  we  have  only 
time  to  refer,  without  comment,  to  some  of  them.  Metallic  C.  C. 
Co.  V.  Fitchburg  K.  K.  Co.,  109  Mass.  277;  Lane  v.  Atlantic 
Works,  107  Mafls.  104 ;  Tutein  v.  Hurley,  98  Mass.  211. 

Two  cases  are  cited  by  the  appellee.  The  Pennsylvania  K.  B. 
Co.  V.  Kerr,  62  Pa.  St.  363,  and  Ryan  v.  The  New  York,  etc.,  K. 
B.  Co.,  35  N,  x .  210.    In  both  of  these  cases,  it  was  held  that  a 
railroad  company  is  not  liable  to  the  owner  of  a  house  consumed 
by  fire,  communicated  from  another  house  situated  at  some  con- 
siderable distance  from  it,  and  which  was  set  fire  by  sparks  emit- 
ted from  the  locomotive  of  the  company.    These  cases  are  in  con- 
flict with  the  overwhelming  weight  of  authority,  and  cannot  be 
deemed  trae  interpretations  of  tne  law     Judge  Cooley,  in  his 
work  on  Torts,  cites  a  very  great  number  of  cases,  in  which  the 
Pennsylvania  and  New  York  doctrine  is  disapproved.      Among 
the  citations  of  this  distinguished  author  are  decisions  of  the  Eng- 
lish courts,  of  the  Supreme  Court  of  the  United  States  and  of  the 
courts  of  nearly  all  the  States  of  the  Union.    Cooley  Torts,  76,  n. 
Of  the  cases  cited,  the  Supreme  Court  of  Illinois  said :    '^  These 
two  cases  stand  alone,  and  we  believe  they  are  directly  in  conflict 
with  eveiy  English  or  American  case,  as  yet  reported,  involving 
this  question."    Pent  v.  The  Toledo,  etc.,  Ky.  Co.,  69  111.  349. 

There  are  cases  in  New  York  declaring  and  enforcing  principles, 
with  which  l^e  case  cited  by  appellee  cannot  be  made  te  harmo- 
nize. One  of  these  is  the  case  of  the  apothecary,  which  we  have 
already  considered.  Another  is  that  of  Guille  v.  Swan,  19  Johns. 
381,  where  the  doctrine,  that  one  is  liable  for  the  remote  conse- 
quences of  his  act,  was  extended  much  beyond  what  would  be 
necessary  to  support  the  appellant's  complaint.  In  that  case  it  was 
held  that  one  who  ascended  in  a  baUoon,  and  came  down  upon  the 
garden  of  another,  was  liable  for  the  injury  caused  by  a  crowd  of 
persons  attracted  to  the  garden  b;^  the  aescent  of  the  balloon, 
otill  another,  and  perhaps  a  more  strikingly  illustrative  case,  is  that 
of  Yaodenburgh  v.  Truax,  4  Denio,  4&i.  In  that  case  the  de- 
fendant'engaged  in  an  altercation  with  a  negro  boy  and  menaced 
him  with  a  weapon.  The  boy,  pursued  by  the  defendant,  fled  in 
fear  fxom  the  defendant,  and,  in  the  course  of  his  flight,  ran  into 
the  store  of  his  employer,  and,  striking  against  a  faucet  of  a  cask 
of  wine,  caused  the  wine  to  be  spilled  and  lost,  and  it  was  held,  in 
a  vigorous  and  forcible  opinion,  delivered  by  Bronson,  C.  J.,  that 
the  defendant  was  liable  to  the  owner  of  the  wine. 

In  Webb  v.  The  Home,  etc.,  R.  R.  Co.,  49  N.  T.  420,  the 
plaintiflE  sued  for  injuries  caused  by  fire  communicated  to  a  tie  on 


46  BILLMAK  V.  IKDIANAPOUS,  BTC,   B.   S.   OO. 

the  track  of  the  railway  company,  by  the  latter's  locomotiYeB,  and, 
by  the  burning  tie,  to  the  plaintifps  property,  and  it  was  held  that 
the  action  would  lie. 

In  the  still  later  case  of  PoUett  v.  Long,  56  N.  Y.  200,  the  de- 
fendant negligently  constructed  a  dam  across  a  stream,  which  gave 
way  and  carried  out  another  negligently  constructed  dam,  and  thus 
caused  injury  to  the  plaintifE's  property,  and  the  defendant  was 
held  liable.  The  trial  court  instructed  the  jury  that  the  injury  was 
too  remote,  evidently  acting  upon  Byan  v.  The  New  York,  etc,  B. 
K.  Co.,  supra,  but  the  instruction  was  held  erroneous  and  the 
judgment  reversed.  The  same  court,  in  Wasmer  v.  The  Delaware, 
etc,  R.  R.  Co.,  80  N.  Y.  212,  held  that  a  railway  company  was 
liable  for  any  injury  done  by  a  runaway  horse,  the  cause  of  the 
horse's  fright  being  me  negligent  manner  in  which  the  company's 
servants  ran  a  locomotive  and  train  through  the  city  of  u  tica. 
Counsel  there  ai^ed :  ^^  The  respondent  £ould  have  been  non- 
suited, because  she  failed  to  show  that  the  negligence  of  appellant 
was  the  sole  and  proximate  cause  of  the  deatL  The  runaway 
horse  and  wagon  was  the  proximate  cause  of  the  acddent."  The 
case  of  Rvan  v.  The  New  York,  etc,  R.  R.  Co.,  supra,  was  dted 
b^  counsel,  but  the  court  passed  it  unnoticed.  Withoitt  further 
citation  of  cases,  we  think  it  may  be  safely  aflSrmed  that,  npon  the 
principle  which  governs  the  case  before  us,  the  court  which  de- 
cided Kvan  V.  The  New  Y(M*k,  etc,  R.  R.  Co.,  supra,  is  clearly  in 
line  with  the  view  to  which  we  are  here  disposed  to  give  our  ad- 
herence. 

It  is  not  necessary  that  the  precise  injury  which  actually  oc- 
curred could  have  been  reasonably  anticipated  at  the  time  the 
original  wrong  was  committed,  tt  is  true  that  the  resultant  in- 
jury must  be  of  such  a  general  character  as  might  have  been 
reasonably  foreseen  and  provided  against.  The  liability  of  horses 
to  take  fright  at  unusual  noises  or  objects  is  a  thing  to  be  appre- 
hended and  guarded  against.  Says  Dr.  Wharton :  *^  Certainly  it 
will  not  be  maintainea  that  it  is  an  imusual  and  unnatural  thing 
for  horses,  when  travelling  on  a  road,  to  be  frightened  by  extraor- 
dinary noises  or  sights.  He,  therefore,  who,  on  a  road  travelled 
by  horses,  makes  such  noises  or  exhibits  such  spectacles,  is  liable 
for  any  damage  caused  by  a  horse  taking  f ri^nt.  This  rule  has 
been  applied  to  protect  the  public  using  a  road  from  the  effect  of 
a  jet  of  water  likely  to  frighten  horses  coming  along  it,  the  jet  of 
water  being  caused  by  the  defendants,  the  New  River  Company, 
in  the  exercise  of  their  statutory  powers ;  and  to  make  a  town 
liable  for  o^'ects  left  on  a  road  having  a  like  tendency  to  frighten 
horses."  Wharton  Negli^nce,  sec  107.  It  is  upon  this  ground 
that  the  cases  proceed,  which  hold  that  a  municipal  corporation  is 
liable  for  negligently  permitting  objects  likely  to  frighten  horses 
to  remain  upon,  or  in  close  pr(iximity  to,  the  public  streets.    Dillon 
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Municipal  Ck>rporation6,  sec.  1007.    The  wrong-doer,  who  does  an 
aet  likely  to  cause  horses  to  take  fright,  must  be  deemed  to 
be  responsible  for  injuries  caused  by  horses  nmnin^  away  under 
the  influence   of  the  fright.    This  responsibility  is  not  to  be 
confined  to  the  horses  which  suffer  directly  and  immediately 
from  the  fright,  but  must  be  held  to  extend  to  such  injuries 
as  may  be  reasonably  expected  to  be  caused   by  them   while 
numing  away.      It  is   not   unusual    or    unnatural,    for   horses 
panic^ricken  by  fear,  to  run  against  and  injure  persons  and  prop- 
erty, and  what  is  neither  unnatural  nor  unusual  the  wrong-doer 
mnst  be  held  to  have  anticipated.    In  illustration  of  the  doctrine, 
that  it  is  not  necessary  that  the  particular  injury  could  have  been 
foreseen,  may  be  cited  the  case  of  Hill  v,  Winson,  118  Mass.  251. 
In  that  case  the  court,  upon  the  trial,  instructed  the  jury  that  ^  the 
accident  must  be  caused  oy  the  negligent  act  of  the  defendants ;  but 
it  is  not  necessary  that  the  consequences  of  the  negligent  act  of  the 
defendants  shoula  be  foreseen  by  the  defendants.    It  is  not  neces- 
sary that  either  the  plaintiff  or  the  defendants  should  be  able  to 
foresee  the  consequences  of  the  negligence  of  the  defendants,  in 
order  to  make  the  defendants  liable.    It  may  be  a  negligent  act  of 
mine  in  leaving  something  in  the  highway.    It  may  cause  a  man 
to  fall  and  bre&  his  leg  or  arm,  and  I  may  not  be  able  to  foresee 
one  or  the  other.    8tm,  it  is  negligence  for  me  to  put  this  ob- 
etmetion  in  the  highway,  and  that  may  be  tiie  natural  and  neces- 
sary cause.''    This  instruetion  was  held  to  be  correct,  the  court 
saying:    ^It  cannot  be  said,  as  matter  of  law,  that  the  jury 
might  not  properly  find  it  obviously  probable  that  injury  in  some 
form  would  be  caused  to  those  who  were  at  work  on  the  fender 
by  the  act  of  the  defendants  in  running  against  it.    This  consti- 
tntes  negligence,  and  it  is  not  necessary  that  injury  in  the  precise 
form  in  wmch  it  in  fact  resulted  diould  have  been  foreseen.   It  is 
enough  that  now  it  appears  to  have  been  a  natural  and  probable 
consequence.     Lane  v.  Atlantic  Works,  111  Mass.  136,  and  cases 
cited.^    What  is  usual,  the  law  requires  the  person  doing  a  wrong 
to  anticipate  and  provide  against.    A  wrong-doer  cannot  escape 
liability  upon  the  ground  that  the  injury  resulting  from  the  wron^ 
was  too  remote,  iiit  was  in  fact  a  usual  or  probable  one.    Proxi- 
mate results  are  such  as  are  natural  or  usual.   It  was  said  in  Henry 
«.  The  Southern  Pacific  R.  R.  Co.,  60  CaL  176,  that  ^*  a  long 
series  of  judicial  decision  has  defined  proximate,  or  immediate  ana 
direct  damages  to  be  the  ordinary  ana  natural  results  of  the  neg- 
%€Qoe;  sudi  as  are  usual  and  as,  therefore,  might  have  been  ex- 
pected."   Sneaking  of  the  quotation  we  have  made  from  the  case 
cited,  Mr.  Thompson  says  that  the  definition  of  the  court  is  given 
with  Htde  variation  in  many  cases,  and,  in  support  of  this  state- 
i>Knt,  a  great  number  of  cases  are  cited.    2  Thompson  Ne^li^nce, 
1088.    jji  the  case  in  hand  tiie  injury  was  a  usual  one,  witbm  the 
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meaning  of  the  law,  for  it  was  neither  extraordinary  or  nnnatnnL 
The  probability  that  horses  lawfully  driven,  upon  a  mnch-travelled 
public  highway,  will  take  fright  at  extraoroinary  noises,  is  one 
which  he  who  causes  such  noises  to  be  made  must,  in  contempk- 
tion  of  law,  foresee  and  provide  against.  Nor  does  this  duty  of 
forecasting  stop  at  this  precise  point,  for  he  must  also  foresee  the 
ordinary  behavior  of  horses  fleeing  under  the  influence  of  fear. 
To  hold  otherwise  would  be  to  enable  the  wrong-doer  to  protect 
himself  from  what  might  have  been  reasonably  expected  to  result, 
by  proof  that  he  did  not  foresee  what  actually  occurred.  The  law  is 
not  justly  subject  to  the  reproach  of  showing  favor  to  any  such 
doctrine.  What  was  to  hi^ve  been  expected  in  the  ordinary  course 
of  things  the  wrong-doer  did,  in  the  eyes  of  the  law,  foresee  and 
expect 

We  are  satisfied  that,  both  upon  principal  and  authority,  it  must 
be  held  that  the  injury  for  which  the  appellant  sues  is,  as  shown 
by  the  confessed  averments  of  the  complaint,  the  usual  and  prox- 
imate result  of  the  wrongful  act  of  the  appellee. 

The  allegations  of  the  complaint  are  unusually  full  and  strong, 
and  show  not  merely  passive  negligence,  but  wanton  and  wilful 
wrong.  The  use  of  the  steam  wnistle  by  locomotives  may  be  of 
such  a  character  as  to  constitute  an  actionable  injury.  The  rale 
upon  this  subject  is  thus  stated  by  an  American  author :  ^^  Where 
the  whistle  is  ne^li^ntly  and  wantonly  sounded,  so  that  horees 
lawfully  in  the  yicimtj  are  caused  to  run  off  and  injury  is  inflicted, 
it  is  correctly  held  that  the  company  is  liable."  Wharton,  sec 
836 ;  Voak  v.  Northern,  etc.,  Ey.  Co.,  75  N.  Y.  320.  It  is,  as  we 
understand  appellee's  argument,  not  denied  that  there  are  cases 
where  the  negligent  and  wanton  sounding  of  steam  whistles  may 
constitute  a  cause  of  action ;  nor  do  we  understand  counsel  as  con- 
tending that  the  facts  stated  in  the  complaint  are  insuflicient  to 
bring  this  case  within  the  rule.  The  contention  is,  not  that  the 
facts  stated  would  not  have  constituted  a  cause  of  action  in  favor 
of  the  person  whose  horse  took  fright  and  ran  off,  had  injmy  re- 
sulted to  him,  but  that  the  injury  to  the  appellant  is  too  remote 
even  though  the  complaint  shows  an  actionable  wrong.  The  real 
question,  therefore,  which  the  course  of  aimiment  adopted 
presents,  is  as  to  the  remoteness  of  the  injury.  The  question  as  to 
whether  there  was  an  original  wrong  is  not,  in  fact,  debated.  0^ 
course,  there  must  have  been  an  original  wron^ul  act,  and  Uii^ 
presents  incidentally  only  the  question  as  to  whether  the  soxmding 
of  steam  whistles  by  locomotive  engineers  can  be  deemed  to  con- 
stitute actionable  negligence.  It  is  undoubtedly  true  that  the  law 
is  much  more  liberal  in  favor  of  railway  companies  operating  loco- 
motives than  others,  for  there  are  cases  in  which  others  than 
those  engaged  in  operating  railway  engines  would  be  liable,  but  in 
which  no  action  could  be  maintained  against  the  latter.    Bnl^ 
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while  this  is  so,  there  are  caees  where  the  railway  company  may  be 
liable  for  the  improper  and  negligent  sonnding  of  the  whistle.  Of 
conrse  the  mere  sounding  of  the  whistle  cannot  be  deemed  neg- 
ligence, although  blowii  m  close  proximity  to  the  highway,  and 
even  thongh  there  are  horses  in  the  immediate  vicimty.  There 
may,  however,  be  attendant  facts  and  circumstances  which  show  it 
to  be  culpable  negligence.  Wharton  Negligence,  sec.  898,  and 
author's  note ;  Voal  v.  Northern,  etc.,  Ry.  Co.,  supra ;  The  People 
V,  New  York,  etc.,  R.  R.  Co.,  25  Barb.  199 ;  Culp  v,  Atchison, 
etc.,  R.  R.  Co.,  17  Kan.  475. 

There  are,  in  this  case,  no  facts  or  circumstances  showing  an  ex- 
cuse for  sounding  the  whistle  in  the  manner  in  which  it  was  done ; 
on  the  contrary,  it  is  fully  and  distinctly  shown  that  the  whistle 
was  wantonly  sounded  at  an  improper  place,  in  a  wilfully  .and 
dangerously  negligent  manner,  ana  without  excuse  or  justification. 
If  lEere  were  facts,  we  deem  it  proper  to  add,  to  prevent  possible 
misunderstanding,  showing  a  necessity  for  the  use  of  the  whistle, 
or  even  showing  a  reasonable  excuse  for  usin^  it  at  the  place  and 
in  the  manner  in  which  it  was  used,  then  a  rule  different  from  that 
which  we  here  apply  would  be  applicable. 

Judgment  reversed. 

It  is  well  settled  by  numerous  authorities  that  the  right  to  operate  a  nul- 
Toad  includes  the  right  to  make  the  noises  incident  to  the  movement  and 
working  of  its  engines  and  to  give  the  usual  and  proper  admonitions  of  dan- 
ger, as  m  the  sounding  of  whistles  and  the  riimng  of  bells.  It  is  therefore 
not  Uable,  while  exercising  its  right  in  a  lawfm  and  reasonable  manner,  for 
iojaries  occasioned  to  horses  when  being  driven  along  the  highway  who  take 
inght  at  such  noises.  Coy  v,  Utica  &  S.  R.  R  Ck>.,  28  Barb.  648;  Flint  v, 
Norwich  &  W.  R.  R.  Co.,  110  Mass.  222;  Norton  «.  Eastern  R.  R.  Co.,  118 
Mass.  836;  Favor  o.  Boston  &  L.  R  R.  Co.,  114  Mass.  860;  Burton  f>.  P.  W. 
^  B.  R.R.  Co.,  4  Harrington,  252;  Whitney  e.  Maine  Central  R.  R.  Co.,  6Sl 
Me.  208;  Hudson  v.  L.  N.  R.  R.  Co.,  14  Bush,  808;  P.  W.  Jk  B.  R  R  Co.  v. 
Stinger,  78  Pa.  St.  219;  Hall  v.  Brown,  54  N.  H.  495;  Chicago,  eto.,  R  R 
Co. «.  Dunn,  61  IlL  885;  Hacomber  «.  Nichols,  84  Mich.  212;  Drayton  v. 
North  Penna.  R  R  Co.,  10  W.  N.  C.  (Phila.)  55. 

Where,  accordingly,  a  horse  trayelling  upon  a  highway  became  frightened 
bj  reason  of  the  passage  of  a  railway  train  upon  a  bridge  overhead,  it  'Wits 
lield  that  the  railway  company  were  not  liable  for  the  consequences.  Fava 
t.  Boston  &  L.  R  R  Co.,  114  Mass.  850.  But  if  the  injury  complained  of 
woold  not  have  occurred  had  it  not  been  for  some  breach  of  duty  on  the 
eompaoy's  part,  the  company  will  be  held  liable.  Moshier  v.  Utica  A  8.  R. 
Co.,  8  Barb.  427;  Weiss  v.  Penna.  R  R  Co.,  79  Pa.  St.  887;  Culp  v.  R  R, 
nEaosas^  475;  Ind.,  eto.,  R.  R  Co.  v,  McBroun,  46  Ind«  229;  Sneesby  «. 
H.  R.  Ck).,  L.  R,  9Q.  B.  268. 

If  a  railroad  train,  therefore,  fail  to  give  the  usual  warning  of  its  approach 
and  in  consequence  a  horse  be  driven  so  near  that  it  takes  fright  as  tne  train 
comes  ap,  and  is  injured,  the  company  will  be  held  liable.  ft*M0ott «.  East- 
emR.  R  Co.,  118  Mass.  870;  Pollock  o.  Eastern  R  R  Co.,  124  Mass.  158; 
Pennsylvania  R  R  Co.  e.  Bamett,  59  Pa.  St.  529;  P.  W.  &  B.  R  R  Co.  v, 
Stittfler,  78  Pa.  St.  218;  Hart  v.  Chicago,  R  I.  &  P.  R  R  Co.,  7  N.  W.  Rep. 
9;  Voakv.  Northern  Cent.  Ry.  Co.,  76  N.  T.  820;  Pitteburgh,  eto..  R.  R 
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Co.  9.  Jmdt,  S  AflL  &  En^.  R IL  Cm.  908.  And  where  a  hone,  frisfatened 
in  the  nuuiner  abore  dcscnbed,  rmn  ■ainst  a  Tailing  and  was  in  jurec^  a  sim- 
ilar oondtisioB  was  reached.     Titooiu> «.  Fitchboig  Ry.  Co.,  18  Allen,  25i 

On  the  other  hand,  a  tailioad  company  is  bound  to  exercue  care  in  tuiiig 
its  ngnala.  It  muet  not  eoond  its  bells  or  whistles  in  improp^  plsces  where 
they  would  be  likely  to  frighten  horses.  Toledo,  W.  &  W .  R.  R.  Co.  v. 
Harmon,  47  DL  896;  Chicngo,  B.  A  Q.  R  R  Co.  e.  Dickson,  88111431; 
Georgia  R  R  Co.  e.  Newoome,  60  Qa.  408;  Phila.  A  Rending  R  R  Co.  f . 
Kelleps,  88  Pa.  St.  405. 

The  whistle  should  not,  for  example,  be  sounded  directly  under  a  bridge 
oyer  which  the  highway  passes.  If  this  be  done  the  company  will  be  held 
liable  for  an  injury  occasioned  by  the  frightening  of  a  horse  passing  over- 
head. PennsylTania  R  R  Co.  r.  Bamett,  59  Penna.  St.  859.  Kor  should 
it  be  blown  near  a  highway  crossing  unless  the  circumstances  be  such  as  to 
clearly  indicate  that  it  wss  prudent  to  do  so  in  order  to  give  the  public  an 
intimation  of  the  approach  of  the  train.  Manchester,  S.  J.  &  A.  K.  R  Co. 
t.  Fullarton,  14  C.  k  (K.  8.)  48. 

The  engine  must  not  let  off  steam  at  an  improper  place,  Borst  t.  Lake 
Shore  &  M.  S.  R  R  Co.,  4  Hun,  346.  And  it  has  been  intimated  that  it  is 
more  proper  to  use  the  bell  as  a  signal  for  starting  than  the  whistle.  Hiii  f. 
Portland,  etc.,  R  R  Co..  55  Me.  438. 

The  contributory  negligence  of  the  plaintiff  in  undertaking  to  drive  in  the 
neighborhood  of  a  railroad  an  untrained  or  vicious  horse,  or  one  easily 
frightened  by  a  passing  train,  or  in  driving  his  horse  unnecessarily  into  a 
place  of  danger,  will  preclude  recovery  even  though  the  company  may  have 
been  guilty  of  negligence.  Murdocko.  Warwick,  4  Gray,  178;  Bliss  o.  Wil- 
braham,  8  Allen,  564;  Whitney  t.  Maine  Central  R  R.  Co.,  69  Me.  208; 
Chicago  &  N.  W.  R  R  Co.  v.  Clark,  2  Bradf.  (111.)  116;  Goldstein  r. 
Chicago,  M.  &  St.  P.  R.  R  Co.,  46  Wis.  404;  Phila.,  W.  &  B.  R  R.  Co.  r. 
Stinger,  78  Pa.  St.  219. 

But  if  the  noise  which  has  occasioned  the  injury  be  made  maUciously  or 
wantonly,  it  seems  that  the  plaintiff  may  nevertheless  recover.  Chicago, 
B.  &  Q.  R.  R  Co.  V.  Dickson,  88  111.  431. 

Where  a  horse  is  left  unhitched  by  its  ovmer  and,  becoming  frightened  by 
the  noise  of  a  train,  runs  away,  causing  an  injury,  it  seems  that  the  question 
whether  the  owner  has  not  been  guilty  of  such  contributory  negligence  in 
leaving  him  unhitched  as  to  preclude  recovery,  is  for  the  jury.  Southworth 
V.  Old  Colony  &N.  R  R.  Co.,  105  Mass.  342;  Denville  «.  Southern  Pacific 
R  R.  Co.,  50  Cal.  383.  But  in  one  case  it  has  been  held  that  such  oonduct 
does  not  amount  to  contributory  negligence  unless  the  horse  was  a  restive 
and  vicious  one.     Albert  v.  Bleecker  St.  Ky.  Co.,  2  Daly,  389. 

Upon  the  other  point  involved  in  the  principal  case,  viz.,  whether  or  not 
the  negligence  of  the  company  defendant  could  properly  be  deemed  the 
proximate  cause  of  the  injury  suffered,  but  little  remains  to  be  said.  The 
opinion  itself  contains  an  exhaustive  resume  of  the  chief  authorities.  See 
Topeka  v,  Tuttle,  5  Kansas,  425;  Oliver  9.  La  Valle,  39  Wis.  592;  Jucker  f. 
Chicago,  etc.,  R.  R  Co.,  52  Wis.  150;  Scheffer  et  al.  v.  Washington  City, 
etc.,  R  R.  Co.,  supra,  p.  88;  also  2  Thompson  on  Negligence,  page  1088 
etseq. 
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BAnOHHAK 

V. 

The  Shknanoo  and  Alleghent  R.  R.  Go. 

(92  PmMylvama  BepcrUj  385.    January  6,  18S0.) 

In  croflsiiig  a  railroad  track  at  a  croaring  the  horse  which  plaintiff  was 
driving  cauffht  hia  foot  in  the  space  between  the  rail  and  the  plank  on  the 
crossing  and  fell  down  on  the  track.  Plaintiff  alighted  and  endeavored  for 
about  two  minutes  to  extricate  the  foot,  when  a  train  came  along  and  broke 
the  horse's  leg.  Li  a  snit  for  damages  the  court  nonsuited  the  plaintiff  in- 
voking the  rule  that  he  should  have  ''stopped,  looked,  and  listened/' 
before  approaching  the  crossing.  EJdd^  that  the  rule  was  not  applicable  to 
the  case;  that  the  true  question  was  whether  the  company  was  guilty  of 
negligence  in  allowing  the  tra6k  at  the  crossing  to  be  in  an  insecure  con- 
dition, and  that  this  question  should  have  been  submitted  to  the  jury. 

NoYEHBEB  27th,  1879.     Before  Sharswood,  C.  J.,  Mercur,  ' 
Gordon,  Paxbon  and  Trunkey,  JJ.    Sterrett  and  Green,  JJ., 
absent. 

Error  to  the  Court  of  Common  Pleas  of  Mercer  County :  of 
October  and  November  Term,  1879,  No.  186. 

Case  by  William  Banghman  against  the  Shenango  and  Allegheny 
R.  R.  Co.,  to  recover  damages  for  an  injury  to  a  norse  and  wagon 
allied  to  have  been  caused  by  the  negligence  of  defendants. 

^uie  Shenango  and  Alleghenv  K.  K.  crosses  the  public  high- 
way leading  from  Mercer  to  Franklin,  about  two  miles  distant 
from  Mercer.  During  the  winter  of  1877,  the  crossing  at  this 
point  was  out  of  repair.  The  plank  on  the  inside  of  the  rail  had 
become  worn  or  misplaced,  so  as  to  leave  an  open  space  four  and 
live  eighth  inches  wide  between  it  and  the  rail.  T^;iis  space  rendered 
the  crossing  unsafe  to  travellers,  as  it  was  wide  enou^  to  admit  a 
horse's  foot,  and  on  account  of  its  depth  and  shape,  it  so  fastened 
the  foot  of  the  horse  that  stepped  into  it,  as  to  render  it  difficult  to 
extricate  his  foot  without  assistance.  The  crossing  remained  in 
this  condition  for  several  weeks  prior  to  the  day  in  February,  1877, 
upon  which  the  plaintiff  sustained  the  injury  complained  of,  during 
which  time  different  travellers  had  encountered  difficulty  by  their 
horses'  feet  becoming  fast  in  the  crossing. 

Some  time  in  February,  1877,  the  plaintiff  had  been  at  Mercer, 
and  was  returning  home  with  his  wife  in  a  one-horse  buggy.  When 
he  approached  this  railroad  crossing,  he  drove  very  slowly — ^bring- 
ing niB  horse  almost  to  a  halt.  The  railroad  was  visible  for  a  long 
<li8taiioe  in  both  directions,  but  there  was  no  train  within  sight  or 
hearing.    Just  as  the  horse  stepped  upon  the  railroad,  his  foot  be- 
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fftaS  ir  ibe  ?ok.-«  ^ec^wien  ihe  nil  ind  the  plank,  and  in  liis 
cc.>rs  :o  wiibir&v  h»  Le  ilrev  hiirwelf  down  upon  the  track. 
Tbe  j-lilzLii^  :t.  TTtfy-  fc^gCy  aZi^ied  from  the  bnggy^  and  attempted 
lo  i.^LiSK:  lis  L:«e'*  f  x«  l-j  working  it  back  aSd  forth  with  liifl 
hi>>%  He  ^vYcd  i^  ilis  manner  for  about  two  minntefi,  but 
wiiji  ^>  >2.^eifia&  Tbe  b.vse*s  foot  was  fastened  in  sach  a  way  that 
be  cv^Ti^i  r::<  evca  anaa.  T^  plaintiff  then  told  his  wife,  who  had 
lesn&ir^ei  :::  ibe  ^<=^^sr*  ^^-^  ali^riit  and  assist  hinu  She  alighted 
trv^:u  lie  t'::^:gT  asa  K<*ked  «k»wii  the  track  where  she  saw  the 
l<yv^u:.-::ve  v*:  a  fneiirii  train  jnsi  coming  in  sight     She  then  ran 


down  iLe  rfci^AjMi  warinj;  her  handkei^iief  and  calling  to  the 
en^r-eer  :o  s^op,  whi^e  tbe  plaintiff  was  still  trying  to  g^t  his 
horse's  fvy>:  \x\?e*  The  train  was  a  heavr  one  and  moved  dowlv 
up  gr^de  and  %>ver  tLe  crvissing,  breaking  the  horse's  leg  and  other- 
wise injuring  him,  and  demolishing  the  bn^j  and  harness.  This 
suit  was  brv^iurht  br  the  plaintiff  to  recover  damages  for  the  loss 
of  the  hor^e*  bui:vrY  and  harness. 

At  the  trial  l^fon.^  McDermitt,  P.  J^  the  plaintiff  proposed  to 
prove  the  value  of  the  bn^^  which  was  in  the  possession  of  the 

Slaintiff  on  the  dav  of  t^  collision,  and  which  was  destroyed  bj 
le  coUi^ion^  for  the  purpose  of  showing  what  damage  was  sns- 
taiued  by  plaintiff,   by  means  of  the  destruction  of  said  prop- 
ertv  which  was  in  his  possession  at  the  time,  as  bailee. 
Defendant  objected  to  above  offer  because : 

1.  The  evidence  in  the  case  shows  that  the  plaintiff  was  not  the 
owner  of  the  buggy  and  harness,  but  was  using  them  that  day  br 
the  kindness  of  tlie  owner. 

2.  Because  the  testimony  does  not  show  that  the  buggy  and 
harness  were  destroyed,  but  only  slightly  injured,  and  if  the  de- 
fendant is  responsible  in  damages  it  could  -only  be  for  the  amount 
of  the  same  and  not  for  the  worth  of  the  harness  and  buggy. 

The  court. — "  The  evidence  of  the  plaintiff  and  wife  thus  far 
shows  that  the  buggy  and  harness  were  borrowed  from  W.  H. 
Beed,  and  such  evidence  showing  that  said  Keed  is  the  party  who 
should  have  instituted  suit  for  the  recovery  of  the  damages  sns- 
taiued  by  such  buggy  and  harness,  if  any,  no  evidence  will  be 
heard  in  regard  thereto.*' 

The  plaintiff  having  closed  his  evidence,  the  defendant  moved 
for  a  nonsuit,  which  tlie  court  granted,  for  the  reason  that  the 
plaintiff  did  not  stop  his  horse  to  look  and  listen  for  trains  before 
attempting  to  cross  the  railroad.  A  motion  was  subsequently  made 
to  take  off  this  nonsuit,  which  the  court  refused.  Thisrefnsal, 
and  the  ruling  upon  the  above  evidence,  were  assigned  for  error 
by  plaintiff,  who  took  this  writ. 

S.  II.  Miller  and  B.  Magoffin,  Jr.,  for  plaintiff  in  error.— The 
neglect  to  stop,  look,  and  listen,  had  no  connection  with  the  acci- 
dent, and  could  not  have  contributed  to  it.    The  law  did  not  com- 
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mand  plaintiff  to  stop,  look,  and  listen,  in  order  to  avoid  the 
danger  of  a  defective  crofising,  and  therefore  his  disobedience 
covld  not  be  declared  contribntory  negligence,  per  se,  as  it  is  in 
cases  where  the  injury  results  directly  from  the  cause  which  he 
was  warned  to  avoid.  All  the  plaintiff  seeks  to  recover  is  damage 
for  whatever  injury  he  sustained  by  reason  of  his  horse  becoming 
fast  in  the  crossing.  The  horse  was  thrown  down,  and  his  shoe 
pulled  off  before  the  engine  struck  him.  This  was  some  injury, 
and  entitled  the  plaintiff  to  nominal  dama^,  at  least.  His  right 
of  action  was,  therefore,  complete  before  he  was  injured  by  the 
train,  and  it  was  wrong  to  nonsuit  him.  The  defendant  was  liable 
for  all  damages  which  were  the  direct  result  of  the  defect  in  the 
crosdng,  and  if  such  defect  was  the  immediate  cause  of  the  injury 
the  plaintiff  sustained  from  the  train,  he  was  also  entitled  to 
recover.  This  was  a  question  of  fact  under  the  evidence,  and 
oiif ht  to  have  been  submitted  to  the  jury. 

§.  Griffith  and  Stranahan  &  Mehard,  for  defendant  in  error. — 
The  rule  that  a  person  approaching  a  railroad  crossing  must  stop, 
look,  and  listen,  is  based  upon  an  absolute  necessity  of  stopping  as 
a  arfegnard  to  the  travelling  public,  and  ako  a  duly  to  the  traveller 
himself. 

If  this  rule  is  not  applicable  to  this  case,  we  could  not  imagine 
a  case  to  which  it  would  apply.  Here  there  was  a  collision,  and 
this  fact  showed  the  necessity  of  stopping ;  and,  as  in  every  case 
of  collision  the  rule  must  be  an  unbending  one,  the  failure  of  the 
plaintiff  to  do  so  in  this  case  bars  his  action  for  damages,  on  the 
ground  of  contributory  negligence. 

Paxbon,  J.— The  first  assignment  of  error  is  not  sustained.  The 
evidence  offered  to  show  the  value  of  the  harness  and  buggy  was 
properly  rejected.  The  plaintiff  had  alreadv  testified  that  they 
belonged  to  W.  H.  Beed,  who  had  loaned  them  to  him.  It  was 
not  error^  therefore,  for  the  learned  judge  to  say,  that  Beed  was 
the  proper  person  to  sue  for  the  alleged  injury  to  said  articles.  A 
recovery  bj  plaintiff  would  have  been  no  bar  to  a  suit  by  the 
owner. 

The  second  and  third  assignments  present  a  graver  question. 
The  court  below  nonsuited  the  plaintiff  upon  the  ground  that  he 
did  not  stop  and  look  and  listen  before  attempting  to  cross  the 
tract  The  rule  invoked  is  a  valuable  one,  and  sustained  by  sev- 
eral well-considered  cases,  among  which  may  be  mentioned  K.  B. 
Co.  V.  Heileman,  13  Wright,  60 ;  Hanover  K  B.  Co.  v.  Coyle,  6 
P.  F.  Smith,  396,  and  Penna.  R  B.  Co.  v.  Beale,  23  id.  504.  We 
do  not  propose  to  depart  from  this  principle  nor  to  weaken  its 
force.  We  are  unable  to  see  its  applicability  to  this  case,  how- 
ever. The  injury,  as  developed  by  the  plaintiff's  testimony,  was 
pot  the  result  of  a  failure  to  observe  the  rule.  Had  he  stopped, 
looked,  and  listened,  it  is  not  probable  he  would  have  seen  or 
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it  ms  too  far  off  to  have  been 
The  troaUe  was  that  the  horse  which 
s*:s  hk  foot  in  die  space  hetween  the  rail 
and  fell  down  on  the  track.  The 
bttsgr  and  cndeaTOtred  to  get  his  hoi^ 
^-uw  .MT  .i=«  -^-^  '--^  ^^  'v^**  i^oC  an  eaqr  task,  as  one  of  its 
r^  ^sc  AfsBt  wviciizu;  ncsiieoesEfiillj  in  this  manner  for 
tw>  =if::^:aBi^  be  t.:-L-i  his  wife  to  get  ont  of  the  hnggj'.  She 
di-i  silx  az.*i  ibonlr  ibereifser  heard  the  eais  coming,  upon  which 
sbe  nn  ci^  ibe  ivod  lo  Toeec  thenu  signalling  them  at  the  same  time 
to  s&c-p.  ^r.^  warr.-'r.g  Guae  too  late,  and  me  train  passed  over  one 
kg  ot  ibe  bv^se.  aziU  daoL&ged  the  haniesB  and  onggy  to  Bome 
exteni.  Tben&  was  eTi.ie2sce  iha:  the  track  was  out  oiorder  at  the 
point  when?  ibe  accident  occnrred ;  that  the  flan^  way  ^rafi  too 
wide— one  wimess  sajs  foar  inches  and  five  eighths — ^and  that 
other  horses  hid  been  canght  in  the  same  way  before.  The  tme 
question  in  the  case  therdfoie  was»  whether  the  company  were 
guilty  of  n^ligence  in  allowing  the  track  at  the  crossing  to  be  m 
an  indecnn^  condition,  and  this  question  should  have  been  sub- 
miited  to  the  jury. 
Judgment  reversed,  and  a  vraire  facias  de  novo  awarded. 

Soeaole,  pwST. 


Mabtin  Patks,  Appellant, 
Ths  Tbot  and  Bostok  S.  K.  Co.,  Respondent 

(88  New  Tori  EeporU,  572.) 

In  an  action  to  recover  damages  for  alleged  negligence,  plaintiff  u  entitled 
to  have  the  iasue  of  negligence  submitted  to  the  jury  when  it  depends  upon 
conflicting  evidence,  or  on  inferences  to  be  drawn  from  circumstances  in  ^' 
gard  to  which  there  is  room  for  a  dlfEerence  of  opinion  among  intellig^i^^ 
men.  . 

While  plaintiff  was  driying  his  mare  across  the  track 'of  defendant's  to^^ 
at  the  intersection  of  two  streets  in  the  city  of  T.,  her  foot  caught  between 
the  planking  and  one  of  the  rails  and  she  was  injured.  Upon  the  trial  of  aa 
action  to  recoyer  damages,  plaintiff^s  evidence  was  to  the  effect  that  to^ 
was  over  three  and  one  fourth  inches  between  the  plank  and  the  rail)  wmie 
two  and  one  quarter  inches  was  all  that  was  required  for  the  passage  of  tne 
flanges  of  the  car  wheels,  and  because  of  this  the  horse^s  hoof  got  into  the  open 
space  and  the  toe-calk  caught  under  the  rail ;  that  the  plank  was  from  one  fourtn 
to  three  eighths  of  an  inch  higher  than  the  top  of  the  rail ;  and  that  the  cross- 
ing was  constructed  differently  from  others  upon  defendant's  road  and  upon 
other  railroads.    Plaintiff  was  nonsuited  on  the  ground  that  there  was  no 
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ATTORNEY  AT  LAW 


evidence  of  negligence  on  the  part  of  defendant.    AU^  error ; 
tion  of  negligence  was  one  of  fact  for  the  jarj. 
(Aigued December  22,  1880;  decided  January  85,  1881.) 

Afpeai.  from  j'nd^ent  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  npon  an  order 
made  September  19, 1879,  which  affirmed  a  jndraient  in  fayor  of 
defendant,  entered  npon  a  nonsnit  and  affirmed  &e  order  denying 
a  motion  for  a  new  triaL 

This  action  was  brought  to  recover  damages  for  injuries  to  plain- 
tiff's mare,  alleged  to  Imve  been  caused  by  defendant's  n^ligence. 

The  facts  appear  sufficiently  in  the  opinion. 

R.  A.  Parmenter,  for  appellant.  Defendant  was  liable  for 
damages  resulting  from  its  negligence  in  not  properly  constmct- 
ing  the  crossing  and  allowing  it  to  get  out  of  repair.  (Wooster  v. 
Forty^seoond  and  Grand  Street  R.  K.  Co.,  60  N.T.  203 ;  Bockwell 
V.  Third  Ave.  R.  R.  Co.,  64  Barb.  438 ;  Shearman  and  Redfield  on 
Negligence,  §  446.)  To  charge  the  defendant  with  liability  for  the 
injury  done  required  no  previous  notice  that  the  space  between  the 

S'ank  and  the  rail  was  too  wide.  (Griffin  v.  The  Mayor,  etc.,  9 
.  Y.  456.)  The  fact  that  the  track  was  out  of  repair,  and  that 
an  injury  had  been  caused  by  it,  was  strong  evidence  of  negligence 
on  the  part  of  the  defendant,  and  the  burden  was  upon  the  de- 
fendant to  produce  countervailing  proof  to  shift  the  responsibility 
from  it  to  the  jjlaintiff.  (Maloy  v.  N.  Y.  C.  R.  R.  Co.,  68  Barb. 
182.)  The  question  of  negligence  should  have  been  submitted  to 
the  jurr.  (Casey  v,  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  78  N.  Y.  818 ; 
MtBsotL  V.  D.  and  H.  C.  Co.,  64  id.  624.) 

Efiek  Cowen,  for  respondent.  The  evidence  was  not  sufficient 
to  allow  the  jury  to  base  a  verdict  of  negligence  upon  it.  (Toomey 
r.  Ry.  Co.,  91  0.  L.  146 ;  Cotton  v.  Wood,  98  id.  672.) 

Miller,  J. — The  plaintifiPs  mare  was  injured  while  he  was  driv- 
ing  her  slowly,  and  crossing  the  defendant's  railroad  at  the  inter- 
eection  of  two  streets  in  tne  city  of  Troy,  by  her  left  hind  foot 
being  caught  between  the  planking  and  the  southerly  iron  rail  of 
£aid  railroad. 

The  testimony  upon  the  trial  was  conflicting  in  regard  to  the 
alleged  defects  in  the  planking  of  the  crossing  and  the  condition  of 
the  same  at  the  time  of  the  injury.  It  was  proved  by  the  plain- 
tiff, upon  the  trial,  that  the  plank  was  so  plac^  that  there  was  a 
space  of  a  little  more  than  tnree  and  one  quarter  inches  between 
tLe  plank  and  the  iron  rail,  which  space  was  for  the  passage  of  the 
&nges  of  the  wheels  of  the  cars ;  and  the  evidence  of  the  plaintiff 
showed  that  two  and  one  quarter  inches  was  all  which  was  required 
for  that  purpose,  and  hence  the  space  was  at  least  one  inch  wider 
than  it  snould  have  been,  and  this,  it  was  claimed,  caused  the  horse's 
hoof  to  get  into  the  open  space  and  to  be  caught  by  the  toe-calk 
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under  the  iron  nil.  It  also  appeared,  from  flie  evidence  intro- 
dnced  by  the  plaint jfi,  that  the  plank  was  from  one  quarter  to 
three  eighths  of  an  inch  higher  tnan  the  top  of  the  rail.  At  the 
dose  of  the  testimony  a  motion  was  made  for  a  nonsuit,  upoc  the 
ground  that  there  was  no  evidence  that  the  company  was  guilty  of 
negligence  in  the  construction  of  the  crossing,  or  that  the  ciofising 
was  improperly  constructed,  or  that  it  was  any  more  dangerDUS  on 
account  of  the  planking  or  the  width  of  the  opening.  The  motion 
was  granted,  and  the  plaintiff  excepted. 

The  evidence  tended  to  show  that  the  crossing  was  constructed 
in  a  manner  different  from  other  crossings  upon  the  defendint'^ 
railroad  and  upon  other  railroads ;  that  the  space  between  the  plank 
and  the  rail  was  wider  than  was  necessary,  and  thus  the  danger  of 
travelling  over  the  crossing  was  increased ;  and  it  was  claimed  that 
this  mooe  of  construction  and  of  maintaining  the  crossing,  af  well 
as  the  fact  that  the  plank  was  higher  than  the  top  of  the  rails, 
established  neeligence  on  the  part  of  the  defendant.  The  ques- 
tion of  defendant's  negligence,  as  the  evidence  stood,  was  cne  of 
fact  for  the  consideration  of  the  jury ;  and  if  there  is  any  evidence 
from  which  a  jury  might  find  in  favor  of  the  plaintiff,  tie  case 
should  not  be  withdrawn  from  their  consideration.  The  testimony 
here  as  to  the  defendant's  negligence  is  not  very  strong,  aid  the 
case  is  a  very  close  one  on  the  question  of  such  negligence ;  yet  it 
was  not  so  destitute  of  facts  and  circumstances  for  uie  coisidera- 
tion  of  the  jury,  and  so  clear  against  the  plaintiff,  as  to  leive  no 
room  for  doubt,  and  to  justify  the  court  in  nolding  that  there  was 
no  evidence  of  negligence.  It  is  a  well-settled  rule,  that  it  is  a 
matter  of  right  in  the  plaintiff  to  have  the  issue  of  negligence  sub- 
mitted to  the  jury,  when  it  depends  upon  conflicting  evidence,  or 
on  inferences  to  be  drawn  from  circumstances  in  regard  to  which 
there  is  room  for  a  difference  of  opinion  among  intclligen:  men. 
(Wolfkiel  V.  Sixth  Avenue  R.  R  Co.,  38  N.  Y.  49 ;  Weber  v.  N. 
Y.  0.  and  U.  R.  R.  R.  Co.,  58  id,  451 ;  Hart  v.  II.  R.  Bridge  Co., 
80  id.  622.)  The  plaintiff's  case  is  manifestly  within  the  nie  laid 
down  in  the  cases  cited.  The  track  of  the  defendant's  rood  bwig^ 
across  a  public  highway,  it  was  its  duty  to  construct  and  keep  the 
same  in  such  a  manner  as  would  subserve  the  legitimate  pupoee^ 
of  the  corporation,  and,  at  the  same  time,  interpose  no  sericus  ob- 
structions to  the  public  travel  on  the  highway  across  the  railroad, 
and  cause  injury  to  horses  while  crossing  the  railroad. 

The  question  whethei*  this  was  done  was  one  of  fact ;  and,wliilj^ 
it  may  well  be  that  the  width  between  the  rail  and  the  plankorigi- 
nally  was  no  more  than  was  usual,  and  the  widening  thereof  was 
occasioned  by  the  oixlinary  travel  on  the  railroad,  without  any 
want  of  care  or  any  negligence  of  the  defendant,  tliis  was  a  matter 
for  the  jury  to  determine,  upon  the  proof  given  and  the  cinum- 
stances  presented,  as  triers  of  fact     It  was  not,  we  think,  for  tho 
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court  to  Bay,  in  the  face  of  the  evidence  introduced  by  the  plaintifT, 
although  the  testimony  was  contradicted,  that  there  waa  no  ques- 
tion for  the  inry,  and  to  direct  a  nonsuit. 

We  are,  tor  the  reasons  stated,  of  the  opinion  tliat  the  court 
erred  in  granting  the  nonsuit,  and  that  the  jud^ent  should  bo 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

AH  concur,  except  Folgsb,  Cb.  J.,  and  Kapallo  and  Eart.,  JJ., 
dissenting.  • 

Judgment  reversed. 

The  question  raised  by  the  two  cases  above  reported  is  the  obligation  of 
railroad  companies  to  keep  their  tracks  at  points  where  thej  are  cro6sed  by 
highways  in  good  order  and  repair.     That  the  obligation  existe  cannot  be 
doubted.     When  the  company  is  ^nted  the  privilege  of  constructing  iu 
road  across  streets  and  highways  it  impliedly  undertakes  to  accommodate  the 
pnblic   by  keeping   its  track    in  such  a   condition  as  shall    afford   the 
it>ast  possible  obstruction  to  traffic.     If,  in  consequence  of  a  violation  or 
neglect  of  its  duty  in  this  respect,  injury  is  occasioned  to  a  passer-by,  the 
I  ompany  must  respond  in  damag^    Rockwell  o.  Third  Ayenue  R.  R  Co.^ 
64  Barb.  488.     In  Cuddiback  e.  Jewett,  20  Hun,  187,  the  evidence  showid 
that  the  foot  of  the  plaintiff^s  horse  had  been  caugbt  in  an  interstice,  care- 
lessly left  between  the  rail  and  the  planking  of  the  crossing,  and  that  in  the 
endeavor  to  withdraw  it  the  hoof  had  been  wrenched  off.  Leaving  the  croas- 
iog  in  such  a  state  as  to  occasion  the  accident  was  held  to  be  negligence  per 
8e  on  the  part  of  the  defendant,  who  was  accordingly  obliged  to  respond  in 
damaffea. 

A  similar  conclusion  was  reached  in  Oillett  v.  Western  Ry.  Corp.,  8  Allen, 
560,  where  the  facts  were  substantially  the  same.  See  Pakalinaky  «.  N.  T., 
etc,  R  R.  Co^  2  Am.  and  Bug.  K  K  Cas.  251. 

In  the  case  of  Pitts.,  Ft  W.  and  ChicagoRR.  Co.  e.  Dunn,  MPa.  St  280, 
the  wheel  of  plaintiff's  carriage  was  caught  while  croasing  defendant's  track 
by  a  similar  interstice,  and  being  detained  was  run  down  by  a  passing  train 
OD  the  defendant's  road.    Here  also  the  defendant  was  held  liable. 

Somewhat  similar  was  the  case  of  Milwaukee  and  Chicago  R  R  Co.  «. 
Hunter,  11  Wis.  160,  where  it  appeared  that  the  company  defendant  had 
JQSt  raised  the  grade  of  the  crossing  so  as  to  considerably  retard  the  speedof 
psasing  vehicles^  and  that  while  the  plaintiff's  carriage  was  endeavoring  to 
crest  the  same,  was  struck  by  a  train  running  at  great  sjMed  and  without 
iPTing  any  warning  of  its  approach.  Here  it  was  held  that  viewing  all  the  cir- 
cumstances collectively,  a  clear  case  of  negligence  was  made  out  against  the 
defendant  company. 

In  the  case- of  Sale  v.  New  YoTk> Central «nd'Hudaon  River  R  R  Co.,  7G 
N.  T.  594,  the  accident  was  occasioned  by  the  striking  of  the  wheel  of  plain- 
tiff*! carriage  against  a  misplaced  rail  on  the  road  of  the  defendant  at  a  crosa- 
iu}?,  and  the  same  doctrine  was  announce. 

To  the  same  effect  is  Tash  e.  Third  Avenue  R  R  Co.,  1  Daly,  148,  where 
in  consequence  of  the  sinking  of  the  pavement  a  S[nke  used  to  secure  a  nil 
projected  an  improper  distance,  and  plaintiff's  cairiage  striking  upon  the 
isme  was  overtomea. 

Not  only  must  the  track  and  rail  be  kept  in  good  condition,  but  the  road- 
bed must  also  be  maintained  so  as  to  present  no  holes  nor  inequalities  of  sur- 
iace  whereby  travellers  may  be  injured.  Where,  therefore,  plaintiffs  horse 
in  travelling  on  defendant  company's  track,  stepped  into  a  hole  and  so 
ojured  himself  as  to  become  unserviceable,  the  company  was  held  liable. 
Woreter  a.  Forty-second  Street  and  Grand  Street  Perry  Co.,  50  N.  Y.  203. 
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And  when  tlie  plamtifft  sob,  who  wis  mniiiiig  with  a  fire-engine  upon  a 
of  a  citj  whereia  a  laOroad  track  was  laid,  stepped  into  a  similsr  hole 
sitoate  on  the  road-bed  of  the  railway,  the  compiny  wss  held  liable.  OaUaiid 
Ry.  Go.  a.  fUding,  48  Pa.  St.  S90.  See  also  Ifarterton  a.  N.  Y.,  etc^  B.  B. 
Co.,  S  An.  and  Sag.  R.  R  Gsa.  408. 

Where  a  railroad  coBpaay  construct  a  eolrert  between  its  tracka  tbcjam 
bound  to  keep  the  same  properly  oorered,  and  for  a  failure  to  do  this  will  be 
held  liable.  Jndsoa  a.  Kew  York  Central  and  Hodson  Rirer  R.  R  Co.,  89 
Conn.  484.  See  also  npoa  this  point  Yeaiie  a.  Penobscot  Ry.  Co.,  49  Me.  119. 

A  railroad  company  is  also  boond,  as  far  as  its  employees  are  concerned,  to 
keep  its  road-bed  in  reasooaUy  safe  condition,  and  if  it  fsils  to  do  so  will  be 
liable  to  a  serrani  who  is  injored  in  oonseqoence  while  in  the  discharge  of 
his  ordinary  dnty.  Snow  a.  Hoosstonic  Ry.  Co.,  8  Allen,  441.  If,  however, 
the  serrant  knowa  of  the  existence  of  the  defect  and  continues  his  work  with* 
out  out  objection,  he  cannot  recoTer  in  esse  of  an  injury.  Smith  a.  St.  Lonia, 
Kansss  City  and  Northern  Ry.  Co.,  69  Mo.  88.  In  this  esse  a  brakemsn  was 
injured  by  catching  his  foot  in  the  suard  of  a  certain  switch,  the  f onn  of 
which  was  not  quite  so  safe  as  that  of  the  switches  employed  on  other  roads. 
The  plaintii!^  howerer,  was  dbown  to  have  had  a  full  knowledge  of  the  kind 
of  switch  in  use,  and  to  haTe  been  long  accustomed  without  objection  to  the 
use  of  it.    He  was  accordingly  held  not  to  be  entitled  to  recover. 

Where  a  railroad  company  at  a  crossing  inside  the  limits  of  a  city  piled  up 
dirt  by  license  of  the  city,  but  left  it  there  at  ni^t  without  a  lantern  to  mark 
the  spot  contrary  to  the  city  ordinance,  it  wss  held  liable  for  an  aoddent 
happening  in  consequence  to  a  person  driving  that  night  over  the  pile.  Lyon 
a.  St.  Louis,  Iron  Mt.  and  S.  R  R  Co.,  6  Mo.  App.  518. 

A  town  or  city  which  is  by  law  bound  to  keep  the  highway  safe  and  con- 
venient for  public  travel  is  not  relieved  of  the  auty  by  the  fact  tiiat  the  de- 
fects or  ob^ructi3ns  were  caused  bj  a  rulway  company,  where  it  hss  the 
power  to  remove  them;  but  it  remains  liable  to  travellers  who  snfEer  injiny 
from  such  defects  and  obstructions,  even  though  the  injured  person  has  also 
a  right  of  action  against  the  company.  Johnson  e.  Salem,  T.  and  C.  R  Co., 
109  Msss.  522;  Hawks  a.  Northampton,  116  Mass.  420;  Wellcome  e.  Leeds, 
51  Me.  818;  People  «.  Brooklyn,  65  N.  T.  849;  Wilson  o.  Watertown,  8  Hiin, 
508;  Korristowne.  Mayer,  67  Pa.  St  855;  Philadelphia  e.Weller,  4  Brewster, 
24 ;  Hamden  e.  New  Haven  and  N.  Co.,  27  Conn.  158;  Lee  e.  Barkhampstesd, 
46  Conn.  218;  Swenaon  a.  Lexington,  69  Mo.  157;  Watson  e.  Tripp,  11  R.  L 
98. 

^  If,  however,  as  is  sometimes  the  case,  the  nature  of  the  defect  or  obstmc* 
tion  be  such  that  it  is  inopoesible  for  the  town  to  remc^dy  or  remove  it,  it  will 
not  be  liable.  Jones  a.  Waltbam,  4  Cosh.  299;  Toung  a.  Yarmouth,  9  Gray, 
886;  Davis  a.  Leominster,  1  Allen,  182. 

The  condition  of  a  railroad  croesing  very  shortly  after  an  accident  is  evi- 
dence as  to  what  its  condition  was  at  the  time  of  an  accident,  provided  there 
be  no  pretence  that  said  condition  had  been  altered  in  the  mean  time.  ICl* 
waukee  and  Chicago  R.  R.  Co.  a.  Hunter,  11  Wis.  160. 
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V. 

HmroBYX  Hassenmeteb. 

(AdwgncB  Cd$&,  Michigan,    Supreme  Oourty  March  Term,  1882.) 

The  question  of  negligence,  where  there  is  any  evidence  fairly  tending  to 
prove  it,  is  for  the  jury. 

Decedent  was  seen  about  to  cross  a  railway  track  in  a  viUa^  at  a  time 
when  a  train  was  approaching  from  one  direction,  and  one  backlog  towards 
Iter  from  the  other  direction.  She  was  soon  after  found  dead  outside  the 
street  limits  on  railroad  grounds,  haying  been  run  over  by  the  backing  train. 
Edd^  that  her  being  found  where  she  was,  outside  the  street  limits,  did  not 
of  itself  make  out  asainst  her  a  case  of  contributory  negligence. 

In  judging  of  ne^igence  all  the  circumstances  are  to  be  taken  into  the  ac- 
count, and  among  others  the  age  and  sex  of  the  person  injured  so  far  as  these 
are  important. 

But  It  cannot  be  laid  down  as  a  rule  of  law  that  a  less  degree  of  care  is  re- 
quired in  a  woman  than  in  a  man ;  and  an  instruction  to  that  effect  is  erro- 
neoos.    The  rule  of  reasonable  care  and  prudence  knows  nothing  of  sex. 

Edwards  &  Stewart  and  G.  Y.  N.  Lothrop,  for  the  plaintiff  in 

error :  The  act  of  deceased  venturing  npon  the  railroad  track,  over 

which  a  backing  train,  plainly  within  her  eight,  was  approaching, 

was  contributory  negligence  as  matter  of  law.    Lake  Shore  and 

Kich.  Southern  K  K.  Co.  v.  Miller,  25  Mich.  274;  Mich.  Cent.  R. 

R.  Co.  t;.  Campan^  35  Mich.  468 ;  Detroit  and  Milwaukee  R.  R. 

Co.  V.  Steinberg,  17  Mich.  99.    The  deceased,  although  a  minor, 

was  of  sufficient  intelligence  and  jud^ent  to  avoid  danger,  and 

had  attained  to  years  of  discretion.    Such  minors  are  responsible 

for  their  failure  to  use  the  ordinary  degree  of  care.    Sherman  and 

Bedfield  on  Negligence,  §  50 ;  McMahon  v.  Mayor  of  New  York, 

33  N.  T.  645 ;  Ewen  v.  Chicago  and  North-western  R.  R.  Co.,  38 

Wis.  613.   The  desnree  of  care  required  of  such  persons  is  such  as 

pradeat  penonB  wonid  exercise  ^der  like  circumstances.    The  in- 

stmction  to  the  jury,  implying  that  the  fact  that  she  was  a  woman 

^M  to  be  considered  in  estimating  the  degree  of  care  required,  was 

erroneous. 

0.  W.  Powers,  for  defendant  in  error:  The  case  was  a  proper 
one  for  the  jury.  Marcott  v.  Ma^.,  Hought.  and  Ont.  R.  K.  Co., 
Mich.  Sup.  Ct.  Oct.  Term,  1881 ;  Jfeatty  v.  Gilmore,  4  Harris,  463 ; 
Pa.  Canal  Co.  v.  Beatty,  16  P.  F.  Smith,  30 ;  McGovem  v.  N. 
T.  Cen.  and  H.  R.  R.  Co.,  67  N.  Y.  421 ;  Dublin,  Wicklow  & 
Welford  Ry.  Co.  v.  Slattery,  39  L.  T.  Rep.  (N.  S.)  255 ;  McWil- 
liams  V.  Detroit  Cen.  Mills  Co.,  31  Mich.  274.    The  same  degree 
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of  care  is  not  required  of  a  child  as  of  an  adult  Daniels  t;.  Cl^gSy 
28  Mich.  40,  41 ;  Chicago  and  N.  W,  R  R  Co.  v.  Bayfield,  Sfk 
212 ;  Swoboda  v.  Ward,  40  Mich.  425. 

CooLEY  J. — The  plaintiff  in  error  was  sued  bj  the  administrators 
of  Louisa  Hassenmejer,  to  recover  damages  for  the  negligence  of  its 
agents  and  servants,  whereby  her  death  was  caused.  The  case 
comes  upon  alleged  errors  in  the  admission  and  rejection  of  evi« 
dence,  and  in  instructions  given  and  refused. 

The  decedent  was  killed  at  the  crossing  of  the  railroad  with 
Burdick  Street,  one  of  the  principal  streets  in  the  village  of  Kala- 
mazoo, on  the  20th  day  of  IJecemoer,  1878.  She  was  a  girl  thir- 
teen years  of  age,  and  was  proceeding  along  the  street  with  a  small 
pail  of  milk  in  ner  hands.  The  morning  was  somewhat  cold  and 
stormy.  As  she  approached  the  railroad  track  a  train  was  passing 
in  one  direction,  and  its  bell  was  being  rung.  From  the  other  di* 
rection  an  engine  was  backing  up  several  cars,  and  its  bell  was  also 
being  run^.  It  was  by  this  train  that  the  girl  was  struck  and 
killed,  ^ere  was  a  fiagman  at  the  crossing,  and  no  negligence 
seems  attributable  to  him.  The  brakeman  on  the  backing  train 
was  upon  the  ground,  walking  along  by  its  side  to  guard  against 
accidents,  but  did  not  notice  me  gin  until  she  had  been  thrown  to 
the  ground  and  killed.  No  one  saw  the  girl  when  she  was  stmck, 
and  the  place  where  she  was  lying  when  first  seen  was  outside  the 
limits  of  the  street. 

It  was  contended  for  the  defence  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  railroad  agents  and  servants,  and 
therefore  nothing  to  go  to  the  jury.  It  was  also  insisted  that  a 
clear  case  of  negligence  on  the  part  of  the  deceased  appeared,  and 
that  upon  this  ground,  if  not  upon  the  other,  the  court  should  have 
instructed  the  jury  to  return  a  verdict  for  the  defendant.  We  do 
not  agree  that  the  case  was  so  plain  on  either  ground  as  to  justify 
the  court  in  taking  it  from  the  jury.  It  may  be  that  if  we  were 
at  liberty  to  basQ  upon  the  facts  we  should  reach  the  oondnsion 
which  the  defence  insist  upon  as  the  only  conclusion  that  is  admis- 
sible ;  but  we  cannot  say  tnat  the  case  is  too  plain  upon  the  facta 
for  fair  minds  to  differ  upon,  and  following  our  former  deeisipns 
we  s^ee  with  the  trial  court  tJiat  the  facts  were  properW  left  to 
the  jury.  Detroit,  etc.,  R  R  Co.  v.  Van  Steinberg,  17  Mich.  99 ; 
Lake  Shore,  etc.,  R  R  Co.  v.  Miller,  25  Mich.  274,  295 ;  Le  Baron 
V,  Joslin,  41  Mich.  313. 

Upon  a  supposition  that  the  jury  might  find  that  the  decedent  at 
the  time  she  was  struck  and  killed,  was  outside  the  limits  of  the 
highway  and  upon  lands  belonging  to  the  railroad  eompany*,  the 
defence  requested  rulings  in  e£&ct  that  if  such  was  the  fact  the  de- 
cedent was  in  law  chargeable  with  negligence.  We  do  not  agree 
that  this  was  necessarily  the  case.  The  fact  might  have  an  impor- 
tant bearing,  or  it  might  not ;  depending  on  how  far  she  was  oat- 
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side  tlie  street  lines,  and  why  she  was  there,  and  whether  she  was 
aware  of  the  fact.  As  the  street  was  without  fences  and  cattle 
gnards  at  this  point,  it  would  be  unreasonable  to  hold  that  at  her 
peril  she  must  keep  herself  strictly  within  its  lines ;  and  if  no  in- 
tent to  leave  the  highway  was  apparent,  and  she  was  not  further 
outside  than  one  might  inadvertently  go  in  passing  along  the  street 
and  looking  both  ways  for  coming  and  passing  trains,  the  fact 
should  neither  absolve  the  employees  of  the  railroad  company  from 
the  observation  of  care  to  prevent  injury,  nor  charge  her  with 
fault  if  otherwise  sufficiently  vigilant. 

Counsel  for  the  plaintiff  in  error  has  been  industrious  in  the  dis- 
covery of  faults  in  the  rulings  of  the  circuit  judge,  but  for  the 
most  part  his  criticisms  are  too  particular  and  technical  to  be  ac- 
cepted, or  to  require  discussion  at  our  hands.  With  a  single  ex- 
ception we  think  no  error  was  committed  to  the  prejudice  of  the 
psurtv  now  complaining. 

The  exception  is  found  in  the  instruction  to  the  jury  respecting 
the  degree  of  care  required  of  the  decedent  to  avoid  the  oangers 
to  which  she  fell  a  victim.  It  was  contended  for  the  plaintiff  be- 
low that  the  law  did  not  require  the  same  degree  of  care  of  a  child 
as  of  an  adult  person,  and  the  court  so  instructed  tlie  jury.  This 
was  unquestionably  correct.  By.  Co.  v.  Bohn,  27  Mich.  503.  But 
it  was  also  insisted  that  the  law  did  not  expect  or  require  the 
same  d^ree  of  care  and  prudence  in  a  woman  as  in  a  man ;  and 
the  court  gave  this  instruction  also.  It  is  presumable,  therefore, 
that  the  jury,  in  considering  whether  the  decedent  was  chargeable 
with  contributory  negligence,  made  not  only  all  proper  allowances 
on  account  of  her  immature  years,  but  further  allowance  also  on. 
account  of  sex. 

No  doubt  the  difference  in  sex  has  much  to  do  with  the  applica- 
tion of  legal  principles  in  many  cases.  But  regulations  with  the 
utmost  propriety  sometimes  inake  distinctions  oetween  men  and 
women  m  the  conduct  required  of  them  under  the  same  circum- 
stances, and  the  unwritten  law  is  in  some  particulars  more  indul- 
^t  to  the  one  sex  than  to  the  other.  Words  and  conduct  which 
m  the  presence  of  men  might  be  condemned  for  bad  taste  only,  in 
the  presence  of  women  may  be  punishable  as  criminal  indecency, 
and  a  crime  of  violence  committed  upon  the  one  would  be  con- 
demned less  severely  by  public  opinion  and  punished  less  severely 
by  the  law  than  the  same  crime  committed  upon  the  other.  And 
no  doubt  also  the  law  ought  imder  all  circumstances  where  they 
become  important,  to  make  allowances  for  any  differences  existing 
by  nature  between  men  and  women,  and  also  for  any  that  erow 
out  of  their  different  occupations^  modes  of  life,  education  and  ex- 
perience. A  woman,  for  example,  driving  a  horse  on  a  highway, 
mav  be  presumed  somewhat  wantmg  in  the  ^^  amount  of  knowledge, 
akin,  dexterity,  steadiness  of  nerve,  or  coolness  of  judgment — in 
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short,  the  same  degree  of  competency''  which  we  may  presume  ia 
a  man ;  and  the  person  meeting  her  under  cmsumstances  threatening 
collision  should  govern  his  own  conduct  with  some  r^ard  to  her 
probable  deficiencies.  Daniel  v.  Clegg,  28  Mich.  33, 42.  In  Snow 
V.  Provincetown,  120  Mass.  580,  a  question  of  contributoiy  neg- 
ligence was  made  against  a  young  woman  who,  in  attempting  to 
})as8  a  cart  in  a  pubnc  way,  which  had  commenced  backing  towards 
ler,  accidently  fell  over  an  embankment  and  was  injured.  Tlie 
following  instruction  by  the  trial  judge,  to  indicate  the  degree  of 
care  required  of  the  plaintiflE,  was  held  unexceptionable :  "  Care  im- 
plies attention  and  caution,  and  ordinary  care  is  such  a  d^ree  of 
attention  and  caution  as  a  person  of  ordinary  prudence  of  the 

ElaintifTs  sex  and  age  would  commonly  and  might  reasonably 
e  expected  to  exercise  under  like  circumstances."    This  no  doubt 
is  true. 

But  while  the  authorities  permit  all  the  circumstances  to  be 
taken  into  the  account,  age  ana  sex  among  the  rest,  in  determining 
the  degree  of  care  to  be  reasonably  I'equired  or  looked  for,  no  case, 
so  far  as  we  know,  has  ever  laid  it  down  as  a  rule  of  law,  that  less 
care  is  required  of  a  woman  than  of  a  man.  Sex  is  certainly  no 
excuse  for  negli^nce ;  Fox  v.  Glastonbury,  29  Conn.  204 ;  and  if 
we  judge  of  ordinary  care  by  the  standard  of  what  is  commonly 
looKcd  for  and  expected,  we  should  probably  agree  that  a  woman 
would  be  likely  to  be  more  prudent,  careful  ana  particular  in  many 
positions  and  in  the  performance  of  many  duties  than  a  man  would. 
She  would,  for  example,  be  more  vigilant  and  indefatigable  in  her 
care  of  a  helpless  child ;  she  would  be  more  cautious  to  avoid  nn-» 
known  dangers ;  she  would  be  more  particular  to  keep  within  the 
limits  of  absolute  safety  when  the  dangers  which  threatened  were 
such  as  only  great  strength  and  courage  could  venture  to  encounter. 

Of  a  given  number  of  persons  travelling  by  cars,  several  men 
will  expose  themselves  to  danger  by  jumping  from  the  cars  when 
they  are  in  motion,  or  by  standing  upon  the  platform,  where  one 
woman  would  do  the  same ;  and  a  man  driving  a  team  would  be 
more  likely  to  cross  in  front  of  an  advancing  train  than  a  woman 
would.  In  many  such  cases  a  woman's  natural  timidity  and  inex- 
perience with  dangers  inclines  her  to  be  more  cautious ;  and  if  we 
naturally  and  reasonably  look  for  greater  caution  in  the  woman 
than  in  the  man,  any  rule  of  law  that  demands  less  must  be  nn- 
philosophical  and  unreasonable.  Suppose,  for  instance,  that  a  man 
and  woman  standing  together  upon  the  platform  of  a  moving  car 
are  accidentally  thrown  off  and  injured,  could  any  rule  of  law  be 
justified  which  would  permit  a  jury  to  award  damages  to  her  but 
not  to  him,  upon  the  ground  that  the  law  expectea  and  required 
of  him  the  higher  degree  of  care  ?  Or  may  the  woman  venture 
upon  an  unsafe  bridge  from  which  the  man  recoils  render  theprotee* 
tion  of  such  a  discrimination  ?   Or  trust  herself  to  a  fractious  hone, 
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expecting  if  she  shall  chance  to  be  injured  that  the  tenderness  of 
the  kw  will  excuse  her  with  a  verdict  of  snch  care  as  was  reason- 
ably to  be  expected  when  it  would  pronounce  a  man  foolhardy  ? 
We  think  not. 

No  person  of  any  age  or  sex  is  chargeable  with  legal  fault,  who, 
when  placed  in  a  position  of  peril,  does  the  best  that  can  be  done 
under  the  circumstances.  Voak  v.  Nor.  Cent.  E.  R.  Co.,  75  N.  T. 
320.  Even  this  statement  indicates  a  more  ri^id  rule  than  the  law 
will  justify,  for  the  l^al  requirement  is  only  the  observance  of 
ordinary  care ;  and  while  in  laying  down  rules  that  are  of  general 
application,  it  is  no  doubt  better  to  employ  general  terms,  lest  they 
hG  supposed  applicable  to  particular  classes  only.  Tucker  v.  Hen- 
nikcr,  41 N.  H.  317.  Yet  when  the  actor  is  a  woman  an  instruction 
that  she  is  bound  to  observe  the  conduct  of  a  woman  of  common 
and  ordinary  prudence,  cannot  be  held  legally  erroneous  because 
of  being  thus  special.     Bloomin^n  v.  Perdue,  99  HI.  329. 

Women  may  enter  upon  and  follow  any  of  the  avocations  of 
life ;  they  may  be  surgeons  if  they  will,  but  they  cannot  as  such 
claim  any  privilege  of  exemption  from  the  care  and  caution  re- 
quired of  men.  A  woman  may  be  enidneer  of  a  locomotive  if  she 
^  oblain  the  employment,  but  the  ^  will  expect  and  reqmi«  of 
her  the  same  diligence  to  avoid  mischief  to  others  which  men  must 
observe.  The  rule  of  prudent  regard  for  the  rights  of  others 
knows  nothing  of  sex.  Neither  can  sex  excuse  any  one  for  the 
want  of  ordinary  care  when  exposing  one's  self  to  known  and  ob- 
vious perils. 

If  it  was  apparent  that  the  error  of  the  judge  did  not  mislead  in 
this  case,  we  might  affirm  the  judgment.  But  that  fact  is  not  ap- 
parent. No  one  witnessed  the  accident ;  the  question  of  due  care 
IS  involved  in  doubt,  and  the  erroneous  ruling  mav  have  been  con* 
trolling.    It  follows  that  there  must  be  a  new  trial. 

The  law  is  bound  to  exact  only  that  degree  of  care  which  can  reasonably 
be  presumed  of  the  age  and  intelligence  of  the  child.  Greater  care  must  be 
exerdsed  towards  a  child  than  towards  an  adult,  and  what  would  be  ordinary 
Delect  as  towards  a  person  of  fuU  age  and  capacity  would  be  gross  neglect 
aa  to  a  child  or  one  incapable  of  escaping  danger.  If  the  child  from  its  age 
and  experience  be  f  ouna  to  have  capacity  and  discretion  to  observe  and 
SToid  oanger,  it  should  be  held  responsible  for  the  exercise  of  such  maturity 
and  capaci^  as  it  possesses.  R.  R.  Go.  o.  Stout,  17  Wall.  687;  Kansas  City 
R.  R.  Co.  V.  Fitzsimmons,  22  Ean.  686;  Birge  v.  Gardiner,  19  Conn.  617; 
Daley  v.  Norwich  and  W.  R  Co.,  26  id.  691 ;  Brennano.  Southbury,  87  id.  199; 
Brennan  o.  Fairhaven  R.  R.  Co.,  46  id.  284 ;  Robinson  9.  Cone,  22  Vt.  218 ; 
BelL  R  R.  Co.  v.  Snyder,  18  Ohio  St.  899 ;  C,  B.  and  Q.  R  R  Co.,  «.  Dewey, 
26  IlL  266;  Kerr  «.  Forgne,  64  id.  482;  Chicago  R  R  Co.  v.  Murray,  71  id. 
601;  Bockford  v.  St.  Louis  R  R Co.,  82  Bl.  198;  ChicagoR  R  Co.  v.  Becker, 
84  m.  488;  Rockford  R  R  Co.  «.  Delaney,  87  BL  198;  McMillan  «.  Bur- 
leigfa,  46  Iowa,  198;  Lafayette  R  R  Co.  «.  HufEman,  28  Ind.  287;  St.  Louis 
B.  R  Co. «.  Valirius,  66  id.  611;  Ewen  e.  Chicago  and  K.  W.  R  R  Co.,  88 
Wis.  618;  Haaa  9.  Chicago  R  R  Co.,  41  id.  44;  East  Sag.  R  R  Co.9.  Bohn, 
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27  Mich.  508;  0.  and  N.W.  R.R  Co.  o.  Bayfield,  87  id.  212;  Daniels  t.  Oegg, 

28  id.  40;  Swowoba  •.  Waid,  40  id.  425;  GoT't  Bt.  R  R.  Go.  «.  Hanloo,  58 
Ala.  70;  Bait  R.  R  Ck>.  «.  Brenig,  25  Md.  878;  Same  «.  McDonnell,  48  id. 
584;  Bait  R.  R.  e.  State,  80  id.  47;  Coatello  v.  ByncuBe  R  R  Co.,  85 Barb. 
»2;  BuUock  e.  Baboock,  8  Wend.  804;  O'Maia  e.  H.  R  R  R  Co.,  88 N.  T. 
445;  CoagroTe e.  Ogden,  40K.T.  255;  Reynolds  e.  N.T.C.RR  Co.,  58 id. 
240;  Thurber  e.  Harlem  Bridge  Co.,  60  id.  826;  McGarry  «.  Loomis,  68  id. 
107;  SC,  20  Amer.  Rep.  510;  McGoTem  e.  N.  Y.  C.RR  Co.,  67  N.  T.  421 
Casey  t.  N.  Y.  C.  R  R  Co.,  78  id.  518;  Byrne  e.  N.  Y.  C.  R  R  Co.,  83  id. 
620;  Pa.  R  R  Co.  e.  Kelley,  81  Pa.  St  76;  Phila.  and  Reading  R  B.  Co.  «. 
Spearen  R  R  Co.,  67  id.  800;  Oakland  R  R  Co.  e.  Fielding,  48  il  820; 
Smith  9.  O^Connor,  48  id.  218;  North  Cen.  R  R  Co.  e.  Mahoney,  57  id.  187; 
Kay  e.  Pa.  Cen.  R  R  Co.,  65  id.  260;  R  R  Co.  «.  Caldwell,  74  id.  421; 
Same  «.  Hazard,  75  id.  867 ;  Same  e.  Lewis,  70  id.  88 ;  Hestonville  Pas.  R  & 
Co.  «.  Connell,  88  id.  520 ;  Warner  e.R  R  Co.,  6  Phil.  587 ;  Boland  e.  lOssouri 
R  R  Co.,  86  Mo.  484;  OTlaherty  e.  Union  R  R  Co.,  48  id«  70;  IssbeU  f. 
Han.  and  St  J.  R  R  Co.,  60  id.  475;  Donoho  e.  Vulcan  Iron  Works,  7  Mo. 
App.  447;  Mann  e.  Reed,  4  Allen,  481 ;  Lynch  e.  Smith,  104  Masa.  188;  EI- 
kins  e.  Boston  and  Albany  R  R  Co.,  115  id.  190;  Dowd  v.  Chicopee,  116  id. 
580 ;  Cahill  e.  Eastman,  18  Minn.  824 ;  Eeff  v.  MiL  and  St  Paul  R  R  Co.,  21 
id.  207;  Shierbolf  e.  North  Branch  R  R  Co.,  40  CaL  447. 

As  stated  in  the  principal  case  there  appears  to  be  no  nde  of  lawiriiieh  re- 
quires less  care  of  a  woman  than  of  a  man.  The  few  casea  in  which  such  a 
claim  has  been  made  are  cited  in  the  opinion  of  Cooley,  J.  In  Tucker  e.  Hen* 
niker,41  N.  H.  817,  which  was  an  action  for  damages  to  plaintifE,  a  woman,  from 
alleged  defects  in  a  highway,  the  court  says:  "In  a  country  where  women 
are  accustomed,  as  among  us,  to  drive  horses  and  carriaffes,  there  can  be  no 
doubt  that  the  degree  of  care,  skill  and  prudence  required  of  a  woman  m 
managing  her  horse  would  be  precisely  that  degree  of  care,  skill  and  pro- 
dence  which  persons  of  common  prudence  or  mankind  in  general  will  exer- 
cise, or  are  accustomed  to  exert  in  the  management  of  horses  driven  bytiiem. 
Now  the  language  of  the  charge  in  the  court  below  mi^ht  be  oonstnied  in 
making  the  average  care,  skill  and  prudence  of  women  in  managing  horses, 
insteaa  of  the  average  care,  skill  and  prudence  of  mankind  generally,  includ- 
ing all  those  accustomed  to  manase  horses,  whether  men  or  women,  b^s  or 
ffirls,  the  standard  by  which  to  determine  whether  or  not  the  plaintiff  had 
been  guilty  of  any  unskilfulness  or  want  of  care  in  the  management  of  her 
horse  at  the  time  of  the  accident;  and  it  may  be  doubtful  whether  this  aver- 
age would  be  higher  or  lower  than  that  of  mankind  in  general,  and  the  jury 
may  possibly  have  been  misled  by  it.  The  instruction  must  be  held  to  be  er- 
roneous on  this  point.**  While  in  Bloomington  e.  Purdue,  00  III.  820,  it  was 
held  that  instructions  which  do  not  refer  as  a  standard  of  caution  to  what  or- 
dinary young  ladies  would  do,  but  to  the  conduct  of  an  ordinarily  prudent 
person  or  a  woman  of  common  and  ordinary  prudence,  were  not  faulty  in  re- 
spect to  the  standard  reauired.  While  there  are  few  cases  in  the  reports  in 
which  sex  has  been  urged  as  an  excuse  for  negligence,  and  while  in  these  cases 
such  a  rule  of  law  haa  not  been  admitted,  there  are  many  cases  where  women 
have  been  held  to  the  ordinary  rules  of  negligence  requiring  the  exercise  of 
such  a  degree  of  attention  and  caution  as  a  person  of  conunon  prodenoe 
would  be  expected  to  exercise,  the  question  of  sex,  like  that  of  age,  being 
only  a  circumstance  to  be  consideredfin  determining  the  degree  of  care  to  hi 
reasonably  expected.  Fox  v.  Glastonbury,  20  Conn.  204;  Yoax  e.  Nor.  Gen. 
R.  R.  Co.,  75  N.  Y.  820;  Snowe.  Provinoetown,  120  Mass.  688;  Daniels  f. 
Cloggt  ^8  Mich.  88;  Lake  Shore  R.  R  Co.  e.  Miller,  26  Mich.  274. 

In  the  case  of  an  injury  from  a  defective  sidewalk,  where  the  plaintiff  was  a 
woman,  it  was  held  that  the  city  was  not  liable,  where  the  most  ordinary 
care  on  her  part  would  have  prevented  the  accident    Chicago  9.  McCar^i  75 
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m.  603.      See  also  Rock  Island  o.  Yanlandschoot,  78  HI.  485;  Chicago  e.  Mc- 
Given,  78  id.  847;  I.  and  St.  L.  R.  R.  Co.  v,  Evans,  88  id.  63;  City  of  Wy- 
andotte «.  White,  18  Kan.  191,  where  it  was  held  not  erroneous  to  instruct 
that  plaintiffs  right  to  recover  was  not  affected  by  her  having  contributed 
to  the  injury,  unless  she  was  at  fault  in  so  doing.     In  an  action  to  recover  for 
personal  damages,  where  the  plaintiff,  a  widow  70  years  of  age,  in  excel- 
lent health,  was  injured  in  getting  off  a  train  after  it  had  started,  it  was  held 
that  this  fact  showed  an  absence  of  due  care.    If  the  facts  are  undisputed 
and  fail  to  show  that  plaintiff  was  in  the  exercise  of  due  and  reasonable  care 
at  the  time  of  receiving  the  injuries,  it  is  the  duty  of  the  court  to  instruct 
the  jury  that  she  cannot  recover.    Cfarett  v.  Manch.  and  Lawrence  R.  R  Co., 
16  Gray,  504.    So  also  Lucas  v.  New  Bedford  R  R.  Co.,  6  Gray,  64,  where 
it  was  held  that  the  plaintiff  a  woman,  might  have  avoided  the  consequences 
of  defendant's  negligence.   A  woman  who  voluntarily  attempts  to  pass  over  a 
dangerous  sidewalk,  and  which  she  knows  to  be  such  by  reason  of  ice  upon 
it,  cannot  maintain  an  action  against  the  town  to  recover  damages  for  in  juries 
from  a  fall.    Wilson  v.  Charlestown,  8  Allen,  137.    In  Boner  «.  Dubuque 
St.  Ry.  Co.,  58  Iowa,  278,  where  the  plaintiff,  a  woman,  fell  in  alighting 
from  a  hack,  it  was  held  that  she  must  show  not  only  the  negligence  of  de- 
fendant, but  that  she  did  not,  by  want  of  ordinarr  care,  contribute  to  the  in- 
jury.   Where  the  plaintiff,  a  woman,  was  injured  at  a  street  crossing  by  the 
driver  of  a  cart,  her  omission  to  exercise  reasonable  care  would  bar  an  action 
for  damages.    Baker  «.  Savage,  42  N.  Y.  193.     The  failure  of  an  engineer  to 
ring  the  bell  at  a  crossing  did  not  relieve  plaintiff,  a  woman,  about  to  cross 
the  walk,  from  the  necessity  of  taking  ordinary  precautions,  and  a  failure  to 
do  so,  or  after  having  done  so,  an  attempt  to  cross  was  culpable  negligence.  R. 
R.  Co.  V.  Houston,  95  U.  S,  697.    In  the  case  of  an  injury  to  a  woman  from  a 
defective  sidewalk  an  instruction  that  she  must  have  exercised  such  care  as 
was  to  be  expected  from  persons  of  ordinary  prudence  was  held  to  be  correct. 
Hill  V.  Seekonk,  119  Mass.  85;  Woods  v.  Boston,  121  Mass.  837;  Boston  v. 
Springfield,  110  Mass.  131.     See  French  v.  Taunton  Branch  R  R  Co.,  116 
Mass.  587,  where  the  plaintiff  was  injured  at  a  railroad  crossing  and  the  ques- 
tion whether  she  was  in  the  exercise  of  due  care  was  held  to  M  a  proper  one 
for  the  jury  to  determine.  See  also  Brown  v,  H.  and  St.  J.  R.  R  Co.,  50  Mo. 
461 ;  Lafayette  and  Ind.  R.  R  Co.  «.  Adams,  26  Ind.  76,  where  the  plaintiff,  a 
girl  of  fifteen  years,  was  stopped  at  a  crossing  to  await  the  passage  of  a  train 
and  then  stepping  forward  was  struck  by  another  train  ana  was  injured,  the 
case  was  hela  a  proper  one  to  be  submitted  to  the  iury  to  determine  whether 
ahe  had  failed  to  exercise  ordinary  care  or  had  been  guilty  of  negligence. 
Casey  r.  N.  Y.  0.  and  H.  R.  R.  li.  Co.,  78  K  T.  623.     A  very  similar  case  was 
Haycroft  e.  L.  8.  and  Mich.  South.  R.  R  Co.,  64  N.  Y.  636.   See  also  Moody 
9.  Osgood,  60  Barb.  644,  where  the  plaintiff,  a  woman,  was  injured  by  being 
Btrack  by  defendant's  sleigh ;  Murphy  v.  Dean,  101  Mass.  455,  which  was  an 
action  brought  by  a  woman  to  recover  damages  for  an  injury  occasioned  by  a 
beavy  cask  slipping  from  the  hands  of  a  wagoner  whom,  oefore  attempting  to 
pass,  she  perceived  to  be  about  to  unload  the  cask  by  skids.     The  mere  ract 
that  the  plaintiff  besan  to  cross  the  railroad  track  when  her  view  along  the 
track  was  obstructed  was  not  conclusive  that  she  did  not  use  due  care.  Mayo 
«.  Boston  R  R  Co.,  104  Mass.  137.     See  Hart  v.  H.  R  Bridge  Co.,  84  N.  Y. 
56.    Whether  the  decedent  had  exercised  ordinary  care  and  caution  when 
she  left  the  station  to  go  to  the  cars,  and  while  passing  over  an  intervening 
track  was  struck  and  killed,  was  for  the  jury  to  oecide.   Terry,  Adm.  o.  Jcw- 
^t,  78  N.  Y.  386.    So  also  where  plain tifiTs intestate,  a  girl  of  seventeen  years, 
got  off  the  train  and  in  walking  across  the  track  was  struck  by  another  train 
and  killed.  Brassel  v.  N.  Y. ,  etc.,  R.  R.  Co.,  3  A.  &  E.  R.  Cas.  380.  See  Huff- 
Bum  9,  N.  Y.  C.  and  H.  R.  R  Co.,  75  N.  Y.  607.     The  absence  of  reasonable  caro 
was  toch  contributory  negligence  as  to  preclude  recovery  (where  the  plaintiff  i 
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were  women).  McLftury  v.Ciiy  of  MacGregor,  54  Iowa, 717;  Btileav.  Geeiey,  71 
Pa.  St.  489.  See  also  the  following  cases,  where  the  ordinary  ralea  gOTenunr 
the  question  of  n^ligence  were  applied :  Pa^  Co.  e.  Kensil,  70  Ind.  669 ;  Wa- 
senberg  v.  Appleton,  26  Wis.  56;  Sheehan  o.  Bdgar,  58  N.  T.  681;  DriscoU 
«.  Mayor,  etc.,  18  N.  Y.  101;  Joliet  e.  Seward,  86  IlL  402;  Woodward  f. 
Chi  and  N.  W.  K  R  Co.,  28  Wis.  400;  Pack«.  Mayor,  8  Coms.  480. 


Thb  Nobthsbn  Oehtbal  Bt«  Oa 

V. 

Thb  Stajb  ov  Mabtlaio),  use  of  Williax  F.  Bubhb,  and  others. 

(64  Maryland  BepcrU,  118.    Jims  29t^  1880.) 

An  action  was  brought  under  Art.  66,  of  the  Code,  by  the  State  against  a 
railroad  company  to  recoTer  damages  resulting  from  Uie  death  of  the  mother 
of  the  children  for  whose  use  the  action  was  brought.  From  the  evidence  at 
the  trial,  it  appeared  that  there  was  no  one  who  saw  the  infliction  of  the  in- 
juries from  wnich  the  deceased  died,  but  as  far  as  could  be  ascertained, 
there  seemed  to  be  no  rational  explanation  of  her  injuries,  otiier  than  con- 
tact with  some  portion  of  a  passing  train  of  the  defendant,  and  it  was  not 
controverted  by  the  defendant  that  the  injuries  were  so  caused.  The  only 
evidence  on  the  subject  of  a  'Mook-out "  was  that  of  the  engineer  and  fire- 
man of  the  train,  which  was  uncontradicted  and  unimpeached.  They  proved 
that  they  were  both  engaged  at  the  time  in  keeping  a  most  careful  and  vigi- 
lant look-out,  and  neither  of  them  saw  the  deceased  on  or  near  the  railway. 
EM: 

Ist.  That  it  could  not  be  inferred  from  this  fact  that  their  testimony  was 
not  true,  and  might  be  disregarded  by  the  jury,  unless  it  had  been  ehowo, 
which  was  not  done,' that  the  deceased  vras  on  the  track  in  front  of  the 
train,  and  was  struck  by  the  locomotive. 

2d.  That  if  she  came  lu  contact  with  some  other  part  of  the  train,  either 
in  attempting  to  cross,  or  getting  too  near  the  track  uter  the  locomotive  had 
passed,  she  would  not  be  seen  by  the  enfineer  or  fireman ;  and  their  failure 
to  see  her  under  such  circiunstances,  would  be  no  ground  for  imputing  negli- 
gence to  them,  as  they  were  under  no  obligations  to  look  back. 

The  proof  was  that  the  crossing  was  not  dangerous,  and  it  was  not  usosl 
to  give  signals  by  ringing  the  toU  or  sounding  the  whistle  at  that  place. 
There  did  not  appear  to  be  any  reason  why  such  signals  should  be  given,  up- 
less  some  one  should  be  seen  on  or  approaching  the  track.  The  train  was  in 
sight  for  the  distance  of  two  hundred  yards,  and  the  deceased  could  have 
seen  it,  if  she  had  looked,  time  enough  to  have  crossed  in  safety,  or  to  have 
waited  till  it  had  passed.     Held: 

Ist.  That  it  was  impossible  under  the  circumstances  of  the  case,  to  ascribe 
the  accident  exclusively  to  the  failure  to  give  signals  of  the  approach  of  the 
train. 

2d.  That  before  going  upon  the  track  or  attempting  to  cross  it,  it  was 
the  duty  of  the  deceased  to  look  for  an  approaching  train,  and  her  failure  to 
do  so  was  negligence  on  her  part. 

8d.  That  at  the  time  and  place  when  the  accident  occurred,  there  was  no 
obligation  on  the  part  of  the  defendant  to  give  signals  of  the  approach  of 
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the  tnin  by  sounding  the  whistle  or  ringing  the  bell,  and  negligence  could 
not  be  imputed  to  it  if  they  were  not  given. 

4th.  Tnat  it  was  error  to  submit  the  case  to  the  jury,  there  being  no  eyi- 
denoe  of  negligence  on  the  part  of  the  defendant. 

Appeal  from  the  Court  of  Common  Pleas. 
The  case  is  stated  in  the  opinion  of  the  Court. 
Exception. — ^At  the  trial  the  plaintiff  offered  the  four  following 
prayers : 

1.  That  if  the  jnr j  find  from  the  evidence,  that  on  or  about  the 
7th  day  of  Jane,  1878,  Ella  Bums  was  killed  by  the  locomotive  or 
cars  01  the  defendant,  while  operated  by  its  agents  on  its  road,  and 
that  the  equitable  plaintiffs  are  related  to  her  as  set  forth  in  the 
pleadings  herein,  and  that  said  killing  resulted  directly  from  a 
want  01  ordinary  care  and  prudence  on  the  part  of  the  agents  of 
the  defendant,  and  not  from  the  want  of  ordinary  care  and  pru- 
dence of  the  deceased,  directly  contributing  to  the  accident,  then 
the  plaintiff  is  entitled  to  a  verdict. 

2.  That  even  if  the  jury  believed  that  the  said  Ella  Bums  was 
guilty  of  a  want  of  ordfinary  care  and  prudence,  in  approaching 
and  walking  on  the  track  of  the  defendant,  under  tne  circum- 
stances testified  to  before  them ;  yet  if  they  further  find  that  if 
the  agents  of  the  defendant  had  used  in  and  about  the  running  of 
the  &ain  that  injured  her,  ordinary  prudence  and  care  in  giving 
reasonable  signals  of  its  approach,  and  in  keeping  a  reasonable 
lookout,  that  the  said  accident  might  have  been  prevented,  then 
the  plaintiff  is  entitled  to  recover ;  provided  they  further  find  the 
facts  set  out  in  the  first  prayer  of  the  plaintiff. 

3.  That  in  considering  the  question  of  negligence,  it  is  compe- 
tent for  the  jury,  in  connection  with  the  otner  facts  and  circum- 
stances of  the  case,  to  infer  the  absence  of  fault  on  the  part  of  the 
deceased,  from  the  general  and  known  disposition  of  men  to  take 
care  of  themselves,  and  keep  out  of  the  way  of  difficulty  and 
danger. 

4.  That  if  under  the  instructions  of  the  Court,  the  jury  should 
find  for  the  plaintiff,  then,  in  assessing  the  damages,  they  may 
take  into  account  the  reasonable  expectation  of  pecuniary  advan- 
tage resulting  to  the  equitable  plaintiffs,  by  tlieir  mother  remain- 
ing alive,  and  damages  may  be  given  in  respect  of  that  expectation 
being  disappointed,  and  the  probable  pecuniary  loss,  past  and 
prospective,  thereby  occasionea,  and  that  these  prospective  damages 
loaj  be  estimated  as  to  the  equitable  plaintiffs  to  the  period  of 
their  majority. 

The  defendant  offered  the  five  following  prayers : 
1.  That  if  the  jury  shall  find  from  the  evidence  that  the  de- 
ceased after  crossing  the  foot-bridge,  and  before  getting  upon  the 
track  upon  which  uie  train  was.  approaching,  had  looked  in  the 
direction  from  which  said  train  was  coming,  she  could  have  seen 
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the  said  train,  and  that  without  looking,  or  with  knowledge  tiiat 
eaid  train  was  approaching  near  to  said  point,  attempted  to  cro68 
Baid  track,  and  was  Btmck  while  so  doing,  and  that  those  in  charge 
of  said  engine  were  on  the  lookout  when  approaching  said  point, 
and  did  not  see  said  deceased,  nor  know  of  her  presence  near  eaid 
track,  then  the  plaintiff  cannot  recover  in  this  case,  though  the 
jniy  shall  find  from  the  evidence  that  no  whistle  was  blown  nor 
any  bell  was  rang  from  said  engine. 

2.  That  the  plaintiff  cannot  recover  in  this  action  without  show- 
ing that  the  defendant,  or  its  agents,  were  gnilty  of  negUgence  in 
the  management  of  the  train  mentioned  in  the  evidence,  and  that 
the  injnry  to  the  deceased  was  caused  by  said  n^ligence,  and  the 
burden  oi  proof  is  on  the  plaintiff  to  prove  such  negligence,  and 
that  the  death  of  the  deceased  was  caused  thereby ;  and  that  there 
is  no  sufficient  evidence  in  this  case  from  which  the  jurv  can  find 
that  the  said  deceased  was  struck  by  the  engine  of  saidl  train,  or 
that  her  death  was  caused  by  the  n^ligence  of  the  defendant,  or 
its  agents,  and  therefore  the  verdict  of  the  jury  must  be  for  the 
defendant. 

3.  That  if  the  jury  find  from  the  evidence,  that  the  deceased, 
while  attempting  to  cross  the  railway  tracks  of  the  defendant,  was 
killed  b^  the  contact  with  the  cars  or  engine  of  said  train  men- 
tioned m  the  evidence,  and  that  after  crossing  the  foot-bridge, 
mentioned  in  the  evidence,  and  before  getting  upon  either  of  tne 
tracks  of  said  railway,  as  well  as  from  eacn  of  said  tracks,  and  from 
the  space  between  them,  there  was  a  clear  view  of  said  track  in  the 
direction  in  which  said  train  was  coming  for  two  hundred  yards  or 
more,  and  that  the  deceased,  if  she  hM  looked,  would  have  seen 
the  said  train  approaching  in  time  to  keep  out  of  its  way,  and  that 
she,  either  without  looking  or  with  knowledge  that  said  train  was 
approaching  said  point,  attempted  to  cross  said  track,  and  was 
struck  in  so  doing ;  and  shall  further  find  that  neither  the  fireman 
nor  engineer  of  said  train,  were  aware  of  her  presence  on  or  near 
said  tracks,  and  that  they  were  keeping  a  lookout  for  persons  on  or 
near  said  tracks,  as  they  approached  the  said  point,  and  that  the 
tracks  and  the  approach  from  said  foot-bridge,  were  in  full  view  of 
the  said  fireman  tor  two  hundred  yards,  and  to  the  engineerfor 
one  hundred,  before  they  reached  said  point,  and  said  train  conld 
have  been  stopped  within  the  shorter  of  said  distances,  then  the 
plaintiff  cannot  recover  in  this  action,  although  the  jury  shall  find 
from  the  evidence  that  no  whistle  was  blown,  nor  any  bell  was 
rung  on  said  engine. 

4.  That  if  the  jury  shall  find  from  the  evidence,  that  the  de- 
ceased was  hot  struck  by  the  engine  of  the  train  mentioned  in  the 
evidence,  but  by  some  one  or  other  of  the  cars  in  the  rear  of  said 
engine,  then,  under  the  evidence  in  this  case,  there  is  nothing  to 
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gfaow  that  her  being  so  struck  was  caused  by  any  negligence  of  the 
defendant  or  its  agents,  and  the  plaintiff  cannot  recover. 

5.  That  if  the  jury  shall  find  irom  the  evidence,  that  if  the  de- 
ceased, Ella  Bums,  after  crossing  the  foot-bridge,  and  before  get- 
ting upon  either  of  the  railroad  tracks,  had  looked  in  the  direction 
from  which  said  train  was  coming,  she  could  have  seen  the  said 
train  in  time  to  keep  out  of  its  way,  and  that  without  looking,  or 
with  knowledge  that  said  train  was  approaching  near  to  said  point, 
8he  attempted  to  cross  the  said  tracK,  on  wnich  said  train  was 
approaching,  in  front  of  the  same,  and  was  struck  while  so  doing, 
then  the  plaintifi  cannot  recover  in  this  action,  there  being  no  evi- 
dence how  near  the  said  train  was  to  her  when  she  attempted  so  to 
cross,  ant]  no  evidence  that  the  said  train  could,  by  the  exercise  of 
reasonable  care  and  diligence,  after  she  so  attempted  to  cross,  have 
been  stopped  before  string  her. 

The  Court  (Bbown,  J.)  rejected  the  prayers  on  both  sides,  and 
gave  the  following  instructions  of  its  own : 

The  Court  instructs  the  jury,  that  if  they  find  from  the  evidence, 
that  on  or  about  the  7th  day  of  June,  1878,  Ella  Bums  was  killed 
by  a  train  of  defendant,  consisting  of  a  locomotive  and  cars,  while 
operated  by  its  agents,  on  its  roaa,  and  that  the  equitable  plaintiffs 
are  related  to  her  as  set  forth  in  the  declaration  in  this  case,  then 
the  plaintiff  is  entitled  to  a  yerdict,  even  if  the  jury  believe  that  the 
said  EUa  Bums  was  ff^tv  of  a  want  of  ordinary  care  and  prudence 
in  being  in  front  ox  said  train  when  it  struck  her,  or.in  oeing  so 
near  it  mat  it  struck  her  in  passing ;  provided  the  jury  shall  also 
find  that  if  the  agents  in  charge  of  the  train  had  used  ordinary  care 
and  prudence  in  giving  reasonable  signals  of  its  approacli,  and  in 
keeping  a  reasonable  lookout,  the  said  accident  would  not  have 
occurred. 

Bat  the  Court  also  instructs  the  jury,  that  if  they  find  that  Ella 
Bums  directly  contributed  to  the  accident  by  going  on  the  track  of 
the  defendant  in  front  of  said  train,  or  by  ^oing  a^inst  said  train, 
^  it  passed  so  suddenly  that  the  agent  in  (marge  thereof  could  not 
have  avoided  the  accident  by  reasonable  care  and  prudence,  then 
the  plaintiff  is  not  entitled  to  recover. 

Ii,  under  the  instructions  of  the  Court,  the  jury  should  find  for 
the  plaintiff,  then  in  assessing  the  damages,  they  may  take  into 
^ant  the  reasonable  expectation  of  pecuniary  advantage  result- 
ing to  the  equitable  plaintiff  by  their  mother  remaining  alive,  and 
damages  majr  be  given  in  respect  of  that  expectation  being  disap- 
pointed, and  the  probable  pecuniary  loss,  past  and  prospective, 
thereby  occasionea,  and  that  these  prospective  damages  may  be 
estims^ed'as  to  the  equitable  plaintiffs  to  the  period  of  their 
Daaiority. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
against  it,  appealed. 
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The  cause  was  argued  before  Babtol,  C.  J.,  Milleb,  Ai.tet  and 

iBYIKOy  J. 

Bernard  Carter,  for  the  appellant. 

B.  Howard  Haman  and  Edgar  H.  Gang,  for  the  appellee. 

Babtol,  C.  J. — This  suit  was  instituted  by  the  appellee,  under 
the  65th  Article  of  the  Code  (Act  of  1852,  ch.  299),  for  the  use  of 
the  infant  cliildren  of  Mrs.  Ella  Burns,  to  recover  damages  arising 
from  her  death,  which  happened  on  the  Northern  CentrsQ  Railway, 
and  was  caused  as  stated  in  the  declaration,  by  the  alleged  wrong- 
ful act,  neglect,  and  default  of  the  appellant's  agents,  while  she 
was  lawfuUy  walking  on  the  railroad  track  of  the  appellant.  The 
right  of  action  in  such  case  exists  according  to  the  express  terms  of 
the  Code,  only  where  the  party  injured  (if  death  haa  not  ensued) 
would  have  been  entitled  to  maintain  the  action.  This  is  the  test 
prescribed  by  the  statute,  that  is  to  say,  "  it  is  incumbent  on  the 
plaintiff  to  prove  that  the  death  of  Mrs.  Burns  was  caused  entirely 
oy  the  negligence  or  default  of  defendant's  agents,  and  it  must  not 
appear  from  the  evidence  that  want  of  ordinary  care  and  prudence 
on  the  part  of  the  deceased,  directly  contributed  to  cause  her  ' 
death."  Foy's  Case,  47  Md.  76  ;  Lewis^  Case,  38  Md.  599. 

"With  this  principle  in  view,  we  proceed  to  state  briefly  the  factB 
of  the  case,  as  shown  by  the  testimony,  and  to  consider  the  ruling 
of  the  Court  below  upon  the  prayers,  and  its  instructions  to  the 
jury  set  out  in  the  bill  of  exceptions. 

As  correctly  stated  in  appellant's  brief  "  there  is  no  direct  evi- 
dence that  the  deceased  was  struck  by  any  of  the  engines  or  cars  of 
the  company,  as  there  was  no  one  who  saw  the  infliction  of  the  in- 
•juries  from  which  she  died.  She  was  found  lying  wounded 
between  the  two  tracks  close  to  the  track  over  which  a  train  had 
just  passed  on  its  way  to  Baltimore,  and  as  far  as  could  be  ascer- 
tained, there  seemed  to  be  no  rational  explanation  of  her  injuries 
other  than  contact  with  some  portion  of  the  train  of  appellant,  and 
therefore  the  appellant  did  not  controvert  in  the  Court  below,  or  in 
this  Court,  that  the  injuries  were  so  caused." 

The  accident  occurred  on  the  7th  day  of  June,  1878,  a  little  after 
eight  o'clock  in  the  morning,  the  train  oy  which  she  was  believed  to 
have  been. struck  having  left  Woodberry  station,  about  a  quarter  of 
a  mile  distant,  at  seven  minutes  past  eight,  Philadelphia  time.  As 
shown  by  the  map  produced  in  evidence,  and  explained  by  the 
witnessess,  the  railway  consists  of  two  tracks  a  few  leet  apart,  run- 
ning alongside  of,  and  parallel  to  Jones'  Falls,  on  the  southwestern 
side  of  the  staeam.  A  train  going  toward  Baltimore  has  the  stream 
on  the  left,  and  on  the  right  is  a  public  park,  with  a  gate  through 
which  pedestrians  sometimes  pass  going  into  the  park,  or  on 
their  way  to  and  from  Baltimore.  Across  the  stream  is  a  foot- 
bridge, tne  end  of  which  is  on  the  land  of  the  company  about  ten 
yards  from  the  railway  and  about  twenty-five  yards  north-east  from 
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the  park  gate  in  a  diagonal  direction.  !$f  any  persons  going  to 
Baltimore  and  back  cross  the  railway  between  the  bridge  and  park 
gate,  bnt  there  is  no  pnblic  road  or  way  there,  nor  any  planks  for 
convenience  of  crossing.  As  stated  by  plaintiffs  witnesses,  persons 
going  from  the  bridge  to  the  park  gate  after  crossing  the  bridge 
sometimes  continue  on  the  siae  next  the  stream  till  opposite  the 
gate  and  cross  directly  over  the  railway,  sometimes  tney  cross 
the  railway  immediately  after  leaving  the  bridge  and  walk  to  the 
gate,  there  being  a  foot-path  on  each  side  of  the  railway ;  and 
sometimes  they  cross  diagonally  from  the  bridge  to  the  gate.  There 
is  no  testimony  showing  at  what  point  or  in  T^at  mariner  deceased 
got  npon  the  railway. 

The  witness  Wartman  saw  her  on  the  road  leading  from  Wood- 
berry  towards  the  bridge  on  the  east  side  of  the  falls— she  was 
walking  qait6  fast  and  seemed  to  be  in  a  hurry ;  a  few  minutes 
after  her,  the  witness  Wilhelm  passed  along  in  the  same  direction ; 
when  he  had  crossed  the  bridge,  he  heard  some  one  groaning  and 
saw  Mrs.  Burns  lying  between  the  tracks  of  the  railway  waving  her 
hand.    The  spot  where  she  lay,  as  stated  by  the  witnesses,  was 
about  twenty  yards  from  the  bridge  in  a  diagonal  direction,  and 
three  or  four  yards  from  the  park  gate.     She  was  lying  near  the 
south  or  west  track  with  her  head  towards  it.    As  stated  by  Dr. 
Williams,  one  of  plaintiffs  witnesses,  ^^her  shawl  had  fallen  to  her 
waist  and  her  dress  was  not  torn  at  all,  and  seemed  very  little  Vle- 
ranged,  it  was  just  as  it  were  wrap{)ed  about  her  person,  it  looked 
as  u  she  mi^ht  have  been  pushed  aside ;  she  was  dying,  and  expired 
in  a  short  time."    Wilhelm  states  that  before  crossing  the  bndge, 
and  when  about  one  hundred  and  fifty  yards  from  it,  he  saw  a  train 
of  cars  ^ing  towards  Baltimore  on  the  west  or  south  track ;  it  was 
then  a  short  distance  beyond  the  place  where  he  afterwards  saw 
deceased  lying.     It  is  probable  she  was  struck  by  that  train.    The 
place  where  the  accident  happened  is  in  the  open  country.     South 
of  Woodberry  there  is  a  curve  in  the  road,  and  there  were  three 
tress  on  the  west  side  of  the  falls,  near  the  foot-bridge ;  but  these 
did  not  obstruct  the  view ;  according  to  all  the  testimony  there  was 
a  clear  unobstructed  view  of  the  railway  for  the  distance  of  two 
hundred  yards;  for  that  distance  an  approaching  train  could  be 
aeon  from  the  end  of  the  bridge,  or  from  any  point  between  it  and 
the -railway,  or  on  the  railway. 

On  the  east  side  of  the  Falls  nearly  opposite  the  park  gate  is  a 
lai2e  cotton  mill  which  was  then  in  operation,  the  noise  of  which 
ana  of  the  water,  according  to  the  testimony  of  some  of  the  wit- 
nesses,  drowned  the  noise  of  an  approaching  train,  and  prevented 
a  person  from  hearing  it. 

On  leaving  Woodberry  the  bell  on  the  train  was  rung,  but  no 
bell  was  ning  or  whistle  sounded  as  it  approached  the  place  of  the 
accident.    The  evidence  is  that  it  was  not  customary  to  give  any 
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8ach  signals  at  that  place,  unless  some  one  was  seen  on,  or  ap- 
proaching the  railway.  The  only  evidence  in  the  case  as  to  a  look- 
out upon  the  train,  is  that  of  the  engineer  and  fireman,  who  testi- 
fied that  from  the  time  they  left  Woodberry,  they  were  in  the 
cab.  the  engineer  on  the  west  and  the  fireman  on  the  east  side, 
eacn  having  his  head  out  of  the  window  carefully  looldng  ont 
This  vigilance  continued  till  they  reached  a  culvert  below  the  park 
gate,  about  fifty  yards  beyond  the  foot-bridge,  where  they  shut  off 
the  steam  on  approaching  Mt.  Yemon.  They  explained  that  thej 
always  run  slowly  and  carefully,  and  keep  a  sharp  lookout  on  this 
part  of  the  road,  it  being  their  duty  to  do  so,  for  the  reason  that  at 
Mt  Yemon  there  are  switches  connecting  with  the  freight  yards, 
where  the  freight  trains  of  the  company  are  made  up,  and  they  are 
liable  to  have  flagmen  on  the  tracks  signalling  them  that  the 
freight  trains  are  in  the  way  near  the  Mt.  Ybrnon  freight 
yar&.  Neither  the  engineer  nor  the  fireman  saw  the  decea^ 
nor  did  they  know  any  tning  of  the  accident  till  they  heard  of  it, 
after  the  train  had  reached  Baltimore. 

There  was  no  blood  on  the  locomotive,  nor  any  marks  of  the 
colliBion.  The  wounds  on  the  person  of  the  deceased,  as  testified 
by  Dr.  Williams,  were  a  cut  on  the  left  side  of  the  head,  begin- 
ning on  the  left  and  extending  towards  the  right  side,  a  cut  over 
her  right  eye,  and  her  left  shoulder  seemed  to  be  broken,. as  her 
left  arm  seemed  to  be  useless.  Her  knees  were  skinned  and  her 
hands  scratched.  There  was  some  blood  on  the  ballast,  and  on  the 
cross-tie  where  she  was  lying  between  the  tracks,  but  none  between 
the  rails  on  the  west  track  on  which  the  train  was  running,  nor  any 
on  the  rails  themselves. 

Mrs.  Bums  was  thirty-six  years  of  age,  in  good  health,  and  in 
full  possession  of  her  faculties. 

The  train  consisted  of  a  locomotive  and  eight  cars ;  besides  the 
conductor,  engineer,  and  fireman,  there  were  upon  it  a  baggage- 
master  and  two  brakemen,  and  it  was  furnished  with  Westerhoufle 
air-brakes,  and  was  mnning  eleven  miles  an  hour^ 

These  are  the  facts  of  the  case  as  shown  by  the  testimony. 

The  defence  rests  on  two  propositions :  1st.  That  there  is  no 
evidence  legally  sufficient  to  be  submitted  to  the  jury  to  prove 
negligence  on  the  part  of  defendant's  agents  causing  the  death  of 
Mrs.  Burns,  and  2a.  That  her  death  was  the  direct  consequence  of 
a  want  of  ordinary  care  on  her  part. 

Five  prayers  were  offered  by  the  defendant  asking  for  instruc- 
tions on  these  points ;  these  were  rejected,  and  instructions  were 
given  to  the  jury  submitting  to  them  the  questions  of  negligence 
on  the  part  oi  defendant's  agents,  and  of  contributory  negligence 
on  the  part  of  the  deceased. 

This  ruling  is  presented  for  review  on  this  appeal. 

We  have  not  met  with  any  reported  case,  in  which  the  evidence 
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Telied  on  to  charge  a  railroad  companj  for  the  consequences  of  an 
accident  to  a  stranger,  is  so  meagre  and  insufficient  as  in  the  pres- 
ent; either  for  the  purpose  of.  proving  negligence  on  the  part  of 
the  companj,  or  of  exonerating  the  unf ortnnate  subject  of  the  ac- 
cident m>m  gross  and  inezcnsaDle  carelessness  directly  causing  her 
death. 

As  said  in  Freeh's  Case,  39  Md.  576,  '^  Before  any  question  of 
contributory  negligence  by  the  deceased,  becomes  of  miportance 
in  the  case,  evidence  must  be  furnished  of  the  culpable  negligence 
of  the  defendant.  And  the  first  inquiry,  therefore,  is  whether 
there  be  any  such  evidence  furnished  by  the  plaintiff  as  entitled 
him  to  have  the  case  submitted  to  the  jury." 

On  this  question  the  preliminary  statement  of  the  facts  of  the 
case  leaves  very  little  room  for  argument  or  comment.  A  recur- 
rence to  them  suffices  in  our  judgment  to  absolve  the  defendant 
from  the  charge  of  negligence,  and  demonstrates  the  total  absence 
of  proof  to  support  such  a  charge.  The  only  particulars  in  which 
n^ligence  is  sought  to  be  imputed  to  the  companv,  and  which  are 
referred  to  in  the  court's  instruction,  are  1st.  A  failure  to  keep  a 
reasonable  ^'look  out"  on  the  train,  and  2d.  A  failure  to  give  rea- 
sonable signals  of  its  approach  by  ringing  the  bell  or  sounding  die 
whistle. 

As  to  the  first,  there  is  no  testimony  in  the  case  of  any  failure 
or  omission  in  this  respect.  The  only  evidence  on  the  subject  is 
that  of  the  ei^neer  and  fireman,  which  is  uncontradicted  and  un- 
impeached.  They  prove  that  the^  were  both  engaged  at  the  time 
in  Keeping  a  most  careful  and  vigilant  look  out.  They  neither  of 
them  saw  Mrs.  Burns  on  or  near  the  railway,  and  from  this  fact  it 
is  sought  to  be  inferred  that  their  testimonv  is  not  true,  and  might 
be  difirejvarded  by  the  jury.  This  suggestion  might  be  entitled  to 
some  weight  if  it  had  been  proved  that  the  unfortunate  lady  was 
on  the  track  in  front  of  the  train,  and  had  been  struck  bv  the 
locomotive ;  for  if  that  had  been  shown,  they  could  not  have  failed 
to  see  her  if  they  had  been  looking  out  as  they  state.  But  in  this 
particular  the  plaintifPs  evidence  fails.  From  all  that  appears, 
she  may  have  come  in  contact  with  some  other  part  of  the  train, 
either  in  attempting  to  cross  or  getting  too  near  the  track  after  the 
locomotive  had  passed.  In  which  case  she  would  not  be  seen  by 
the  engineer  or  fireman,  but  their  failure  to  see  her  under  such 
<wnmistances  would  be  no  ground  for  imputing  negligence  to 
them.  They  were  under  no  obligation  to  look  back  One  of  the 
^Tpotheses  stated  in  the  court's  instruction  is  that  Mrs.  Bums  was 
fitnick  not  by  the  locomotive,  but  by  some  other  part  of  the  train. 
If  that  were  so,  it  is  clear  the  defendant  would  not  be  responsible 
for  her  death.  2d.  As  to  the  failure  to  give  signals  by  ringing 
the  bell  or  sounding  the  whistle.  The  proof  is  that  it  was  not 
^isaal  to  give  any  such  signals  at  that  place ;  Mrs.  Bums  had  there- 


5:r«  aa  ^smnn,  11  «T3«a  i^esn. :  3or  ^Laes  diere  Sffpear  to  be  any 
v^amcn.  'w^-r  suih.  fljia^jf  sCiULji  ye  zi^VB.  ^hjcs  some  one  shoald 
le  ««»i  ic  'ir  irrinai'r:  r.jr  -rie  track.  Is  k  impoeEible  for  the 
z^iunr-f  TiiZBr  zitt  -sr-imiLsCciiies  -it  rrV  case,  to  aEcribe  the  acd- 

fLl:zr«  ^  crvY  gg^-A^^  of  the  approach  of 
s;r^  f  :r  'ie  ijsusgjt  •>:  two  hnnored  yards; 
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»^  -FTii  :ii:  logcr&rni.ci  t.:  afa-  t^iev^.  sce  txxld  hare  seen  it  if  she 
2aiit  j>:£>c.  rzLfr  <!if:ii;ra  ^:-  L&t^  erased  in  sifetr,  or  to  hare 
.-jgii  -nil  ir  ifci  roffiEi^    Eef  ire  2»::z;j:  irpoa  the  tniek  or  attempt- 

j  zS  Ir>:<nE  f«jr  an  approaching  train, 


ac-'i  ifsr  liilTT^t  iii>  •5>  «d  wa»  sic^r^izccice  oa  her  p^t.  As  said  by 
C'.t-T-'^ll  3_  ZL  Sci:[ey  r.  TbeX^i-i-ja  and  X.  W.  Rj.  Co.,  Law 
Bee.,  1  Ei^iiL  13  ^»i  in  F>j»  Cwe.  47  Md.  86ik  ^'Passengere 
trrjB&r^  zijt  nu*  are  Si-^md  to  exernae  ordinarr  and  reasonable 
eare  f:>r  ir.m  c-vn  siftecr«  acd  to  l«x^  this  waj  and  that  to  see  if 
danger  is  to  be  ar>:>reL€iided.**  We  refer  ako  to  other  cases  cited 
in  Fc/s  Case.  acS'to  tbe  K  R  Co.  e.  Hoost<Mu  95  U.  S.  (5  Otto) 
T'.ri.  In  this  case  it  wia  said  "^the  failure  of  the  engineer  to 
fioosd  the  whiscle  or  ring  the  bell,  if  snch  were  die  fact,  did  not 
relieTe  the  deeeaaed  from  the  neceaatT  of  taking  ordinary  precau- 
tions for  her  safetr.  Negligence  of  the  company's  employees  in 
these  partieolars  was  no  excuse  for  the  negligence  on  her  part 
She  was  bonnd  to  listen  and  to  look  before  attempting  to  cross  the 
railroad  track,  in  order  to  aroid  an  approaching  train,  and  not  to 
walk  carelessly  into  the  place  of  possible  danger.  Had  she  used 
her  senses  she  conid  not  have  failed  both  to  hear  and  see  the  train 
that  was  coming.  If  she  omitted  to  use  them,  and  walked 
thonghtleaslj  npon  the  track,  she  was  goflty  of  culpable  negli- 
gence, and  so  far  contributed  to  her  injuries  as  to  deprive  her  of 
any  right  to  complain  of  others.  If  using  them,  she  saw  the  train 
coming,  and  yet  undertook  to  cross  the  tr»:^  instead  of  waiting  for 
the  trsun  to  pass,  and  was  injured,  the  consequence  of  her  mistake 
and  temerity  cannot  be  cast  upon  the  dei^ndant.  No  railroad 
company  can  be  held  for  a  failure  of  experiments  of  that 
kind."  .... 

In  that  case  the  accident  occurred  in  a  village,  where  it  was  the 
conceded  duty  of  the  persons  in  charge  of  the  train,  to  ffive  sig- 
nals of  its  approach  by  sounding  the  whistle  or  ringing  Sie  bell; 
and  yet  their  omission  in  this  respect,  it  was  held,  did  not  render  the 
defendant  responsible  in  a  case  where  the  deceased  by  the  omission 
of  ordinary  and  reasonable  precautions  contributed  to  cause  the 
accident. 

In  this  case,  at  the  time  and  place  where  the  accident  occurred, 
tlioi'o  was  no  obligation  on  the  part  of  die  company  to  give  tie 
slf^nals  spoken  of,  and  negligence  cannot  be  inaputed  to  the  defend- 
ant if  thov  wi^ro  not  given.  In  Skelton's  Case,  L.  K.,  2  C.  B., 
Oai,  (oitod  in  Foy's  Owe,  47  Md.)  it  was  properly  said,  "There 
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are  many  cases  in  which  a  railway  company  is  bonnd  to  take  addi- 
tional precautions,  on  acconnt  of  special  dangers.  .  .  .  For  ex- 
ample, where  a  sharp  comer  or  any  other  canse  prevents  persons 
from  being  able  to  avoid  the  danger  of  approachmg  trains  oy  dne 
care.  Bilbec  v.  L.  &  B.  Ry.,  18  C.  B.,  (N.  S.)  584,  (114  E.  C.  L.) 
So  where  the  night  is  dark,  or  smoke  from  neighboring  works 
prevents  persons  crossing  the  line  from  seeing  any  engine  coming, 
they  shoiud  be  warned  by  lights  or  whistling."  James  v.  G.  W . 
Ey.,  cited  in  note  L.  R,  2  0.  P.  634 ;  36  C.  P.  255. 

As  was  said  in  Skelton's  Case,  so  we  say  in  this,  there  was 
nothing  to  oblige  the  ^^  defendant  to  take  extra  precaution."  The 
crossing  was  not  dangerons;  in  daylight  with  the  approaching 
train  in  full  view,  there  was  no  need  of  signals ;  and  nothing  bnt 
the  merest  speculation  and  conjecture  could  induce  the  juir  to 
bdieve  that  the  accident  was  caused  entirely  by  the  want  of  sig- 
nals of  the  approach  of  the  train,  or  that  it  would  have  been 
avoided  if  they  nad  been  given. 

It  follows  from  what  we  have  said,  that  it  was  error  to  submit 
the  case  to  the  jnry,  there  being  no  evidence  of  negligence  on  the 
part  of  the  defendant  And  as  there  was  no  ground  for  a  recovery 
by  the  plainti£E,  the  second  prayer  of  the  deraadant  OTight  to  have 
been  granted. 

It  IS  not  necessary  to  advert  to  the  particular  objections  urged 
bj  the  appellant  to  the  Court's  instruction ;  it  being  in  our 
opinion,  error  to  submit  the  case  to  the  jury  at  all  upon  me  undis- 
puted facts  disclosed  by  the  proof.  Nor  do  we  consider  it  neces- 
sary to  notice  the  other  prayers  of  the  defendant,  which  place  the 
defence  upon  the  evidence  of  contributory  negligence  on  the  part 
of  the  deceased. 

In  our  judgment  the  plaintifi  has  failed  to  offer  any  evidence 
whatever  of  negligence  on  the  part  of  defendant's  agents  in  charge 
of  the  train,  whereby  the  accident  was  caused.    The  judgment 
most  therefore  be  reversed,  and  no  new  trial  will  be  ordered. 
Judgment  reveified. 

See  note,  p.  138. 


Welsoh 
The  HAjnnBAL  &  St.  Joseph  R  R  Oa,  Appellant 

(73  Mimmri  BaporU^  451.     Odober  Trnr^  1880.) 

Railroad  compaDies  are  not  bound  to  station  flagmen  at  the  crossinff  of 
pablie  highways,  no  matter  how  dangerous.  If  the  bell  is  rung,  or  the  whis- 
tle loonded,  as  the  train  approaches  the  crossing,  in  compliance  with  section 
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806,  Revised  Statutes,  a  company  fulfills  its  whole  duty,  except,  perhape,  in 
a  case  where  the  crosslDg  is  of  such  a  character  that  the  employment  of  a  flag- 
man is  one  of  the  common  and  usual  means  of  warning  adopted  by  prudent 
railroad  companies.  In  such  case  the  omission  to  employ  one  might  be  negli- 
gence. 

Appeal  from  Marion  Circuit  Court. — ^Hon.  John  T.  Beed,  Judge. 

Reversed. 

Geo.  W.  Easley,  for  appellant. 

Anderson  &  Bonlware  for  respondent. 

KoBTON,  J. — This  is  a  snit  for  damages  to  plaintifiPs  horses 
and  wagon,  alleged  to  have  been  sustained  at  a  crossing  of  a  pnblic 
highway  in  Marion  County,  by  reason  of  defendant's  negligence. 
The  negligence  averred  was:  1.  In  not  having  a  flagman  or  watch- 
man at  the  crossing;  2.  In  not  sounding  the  whistle  or  ringing  the 
bell  as  required  by  statute ;  3.  That  the  servants  and  agents  oi  de- 
fendant in  charge  of  said  train,  so  carelessly  and  negligently  pro- 
pelled the  same,  and  made  such  great  noise  and  shrieks  by  blow- 
mg  the  steam  whistle  attached  to  the  locomotive,  that  the  hoi^ses 
were  frightened  and  ran  away,  etc.  The  answer  was  a  general 
denial.  On  the  trial  plaintiff  obtained  judgment  for  $350,  from 
which  defendant  has  appealed. 

The  evidence  tended  to  show  that  where  the  Palmyra  and  Lar 

f'an^  road  crossed  the  railroad,  near  the  highway  bridge  across 
orth  Kiver,  the  highway  is  cut  out  of  the  side  of  the  rock  bhiff, 
gradually  descending  from  the  top  of  the  hill,  which  is  twenty-five 
or  thirty  feet  high,  till  about  twenty  feet  from  the  railroad,  where 
it  reaches  the  level  of  the  railroad  and  crosses  it  at  grade ;  that  this 
road  cut  out  of  the  side  of  the  rock  bluff  was  "  very  rugged  and 
uneven,"  and  wagons  going  along  there  make  a  great  deal  of  noise; 
tliat  from  the  top  of  the  hul,  nor  down  to  the  level  of  the  railroad, 
in  fifteen  or  twenty  feet  of  the  track,  a  train  could  not  be  seen ; 
that  plaintiff,  about  half  past  ten  o'clock  in  the  day,  knowing  that 
a  passenger  train  was  due  at  that  hour,  stopped,  looked  and  listened 
for  a  tram,  but  neither  seeing  one  nor  hearing  the  customary  sig* 
nals  of  an  approaching  train,  drove  his  wagon  and  team  forwarci 
and  discoverea  a  train  about  fifty  yards  from  him  as  his  hoi-ses 
stepped  on  the  crossing ;  that  plaintiff  got  across  the  track,  and  his 
horses  becoming  frightened  by  the  sharp  sounding  of  the  whistle 
ran  off  and  fell  over  the  bluff  of  the  river,  killing  themselves  and 
destroying  the  wagon  and  harness ;  that  from  the  location  of  the 
road,  the  intervention  of  the  bluff,  and  the  noise  made  by  the 
wagon,  it  was  diflBcult  to  hear  either  bell  or  whistle.  The  evidence 
was  conflicting  as  to  whether  either  the  bell  was  rung  or  whistle 
sounded.  The  evidence  also  tended  to  show  that  the  defendant 
had  kept  a  watchman  or  flagman  at  the  said  crossing  up  to  within 
about  eighteen  months  before  the  injury  complained  of  occurred, 
and  that  plaintiff  knew  that  for  that  length  of  time  there  had  been 


WEL8CH  V.  HAKNIBAL  AliTD  ST.  JOSEPH  B.   B.   00.         77 

no  watchman  at  the  crofising.    Upon  this  state  of  facts  the  conrt 
gave,  over  defendant's  objection,  the  following  instmction : 

If  the  joiy  find  from  the  evidence  that  the  public  highway  run- 
ning Dortn  from  the  dty  of  Palmvra,  from  a  point  some  two  or 
thr^  hundred  yards  before  it  reaches  the  point  where  it  is  crossed 
by  the  railroad,  to  within  a  few  feet  of  the  sonth  end  of  the  bridge 
across  North  Hiver,  is  constructed  by  cutting  into  the  side  of  the 
binff,  leaving  the  bed  of  the  highway  uneven  and  rocky,  and  if  the 
jnrj  further  find  that  persons  travelling  on  said  highway,  going 
north  toward  said  crossing  and  bridge,  in  wagons  or  other  vehicles, 
by  reason  of  the  noise  made  by  such  vehicle,  and  the  intervention 
of  the  bluff  between  the  point  on  said  highway  at  which  said  vehi- 
cle was  descending  said  bluff,  and  the  tram  approaching  said  cross- 
ing from  the  east,  could  not  ordinarily  hear  the  whistle  or  bell  and 
conld  not  see  said  train,  and  if  the  jury  find  that  by  reason  of  the 
above  facts  said  crossing  was  unusually  dangerous  to  the  safety  of 
travellers  and  their  teams  approaching  said  crossing  from  the  direc- 
tion of  Palmyra,  it  was  the  duty  of  defendant  to  station  at  said 
crossing  some  watchman  or  other  agent  to  warn  such  travellers  so 
approaching  said  crossing  of  the  approach  of  trains  coming  from 
toe  east,  or  to  adopt  some  other  means  bv  which  the  crossing  of 
their  road  at  said  point  by  such  travellers  would  be  rendered 
reasonably  safe ;  ^d  if  the  jury  further  find  that  defendant,  its 
employees  and  agents,  neglected  to  station  a  watchman  or  other 
agent  at  said  point  to  warn  travellers,  and  neglected  to  adopt  any 
oUier  means  to  render  this  crossing  of  their  road  at  said  point  by 
euch  travellers  reasonably  safe,  and  if  the  jury  further  hnd  that 
the  injnry  to  plaintiff's  wagon  and  horses  was  caused  by  such  neg- 
ligence of  defendant  or  its  employees  or  agents,  the  verdict  should 
be  for  plaintiff. 

This  instruction  in  effect  tells  the  jury,  as  a  matter  of  law,  that 
it  was  the  duty  of  the  defendant  to  station  a  watchman  at  the 
crossing,  if  they  believed  that  such  crossing  was  unusually  danger- 
ous to  me  safety  of  travellers,  and  that  its  ndlure  to  do  so  rendered 
it  liable  for  injuries  occasioned  thereby.  Section  806,  Revised 
Statutes,  enjoins  it  as  a  duty  on  every  railroad  either  to  ring  a  bell 
or  sonnd  a  whistle  at  least  eighty  rods  from  the  place  where  such 
wihxMwi  shall  cross  any  travelled  public  road.  Tne  above  instmc- 
tion adds  anoHier  and  additional  duty  to  those  imposed  by  the 
statute,  and  that  this  cannot  be  done  has  been  expressly  held  in 
New  York,  where  there  is  a  statute  of  which  the  aoove  section  is 
a  literal  copy,  and  from  which  it  was  borrowed. 

hi  the  case  of  Beisiegel  v.  New  York  Central  R.  E.  Co.,  40  N. 
Y.  9,  is  said :  ^^  The  question  is  fairly  presented  whether  a  railroad 
ccHnpany  is  required  by  law  to  station  a  flagman  at  every  street  or 
fwa  crossing,  where  in  the  opinion  of  a  jury  the  travel  is  such  that 
ordinaiy  prudence  requires  it,  for  the  purpose  of  warning  and 
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keepine  travellers  off  from  such  crossing  when  trains  are  pasfiing 
over  it.  In  ihe  disposition  of  this  question  it  was  observed  that 
"  railroads  are  authorized  by  statute  to  construct  their  roads  and 
run  their  trains  across  streets  and  highways.  The  same  statute 
provides  that  they  shall  give  certain  signals  for  the  purpose  of 
warning  travellers  of  their  approach  and  presence;  snch  signals 
being  in  the  judgment  of  the  Legislature  sufficient  to  protect  the 
public  from  m jury  in  the  use  of  crossings.  Keeping  a  flagman  at 
the  crossing,  or  any  of  them,  is  not  required  by  statute ;  nor  does 
the  statute  require  the  company  to  give  warning  to  travellers  other 
than  as  therein  required.  The  question  remains  whether  the  com- 
mon law  requires  the  company  to  warn  travellers  of  approaching 
trains  by  other  and  more  effective  means  .than  the  statute  requires. 
The  clium  that  it  does,  is  based  upon  the  maxim  that  every  one 
must  so  use  his  own  as  not  to  injure  another.  In  applying  the 
maxini  it  must  be  borne  in  mind  that  the  traveller  and  the  rai&oad 
has  each  an  equal  right  of  way  in  the  crossings,  derived  from  the 
same  authority ;  the  former  for  the  purpose  oi  travel,  and  the  lat- 
ter for  running  its  trains.  A  collision  is  somewhat  dangerous  to 
the  trains,  but  vastly  more  so  to  the  traveller.  The  law  imposes 
upon  both  the  duty  of  observing  care  to  avoid  them.  But  the  care 
imposed  upon  the  company  is  in-  operating  its  trains,  in  so  trans- 
acting its  business  in  the  exercise  of  its  right  of  way,  as  not  to 
injure  others  in  the  exercise  of  their  similar  right,  provided  the 
latter  exercise  due  care  on  their  part.  This  relates  to  the  mode 
of  operating  the  tvains  and  all  other  things  done  by  the  company 
in  the  transaction  of  its  business.  It  does  not  require  the  com- 
pany to  employ  men  to  keep  travellers  off  the  track,  or  to  serve 
notices  upon  them  that  trains  are  approaching.  Should  the  com- 
pany do  this,  it  would  relieve  the  traveller  from  all  necessity  of 
exercising  care  in  this  respect,  and  it  would  indeed  be  safe  for  him 
to  go  upon  the  track,  having  received  no  express  warning.  If  the 
exertions  of  the  flagmen  were  in  any  particular  case  inadequate  to 
prevent  injury  to  a  traveller,  upon  the  same  principle  it  might  be 
submitted  to  a  iury  whether  ordi^^ary  prudence  did  not  require 
gates  to  be  closed  at  certain  crossings  while  trains  were  passing,  or 
something  else  done  to  protect  the  traveller,  and  if  in  tlieir  judg- 
ment it  did,  to  instruct  them  that  such  omission  was  negligence.' 

So  in  the  case  of  Weber  v.  New  York  Central  E.  R.  Co.,  68  N. 
Y.  459,  where  the  same  question  was  considered,  it  was  held  that 
"  the  duty  of  posting  flagmen,  or  having  servants  and  agents,  or 
placing  gates  or  other  obstructions,  or  of  giving  special  or  personal 
notice  to  travellers  at  railway  crossings,  can  only  be  imposed  by  the 
Legislature." 

If  there  had  been  evidence  in  this  case  tending  to  show  that  at 
such  a  crossing  as  the  one  where  the  injury  occurred,  the  employ- 
ment of  a  flagman  was  one  of  the  common  and  usual  means  of 
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l-wammg  adopted  by  pnident  railroad  oompanies^  then  the  omifision 
to  have  employed  one  might  hare  been  negligence,  and  had  that 

Jnestion,  with  evid^ice  npon  which  to  base  it,  been  submitted  to 
le  jury,  as  it  was  in  the  case  of  Kinnej  v.  Crocker,  18  Wis.  74, 
under  the  authority  of  that  case  it  might  have  been  justified* 
Jud^Dent  leyersed  and  cause  remanded.    All  concur. 

See  note,  p.  128. 


ThB  PEHiraTLTiLEriA.  OoMPAHT 

V. 

Hensil. 

(70  LuUana  Btporti^  569.    IheeaJber  Term^  1880.) 

In  an  action  by  the  injured  party,  against  a  railroad  company,  to  recorer 
damaffee  for  injuries  allied  to  have  been  inflicted  upon  the  plaintifE,  by  the 
defendant's  train  of  can,  through  the  "negligence  of  the  aef endant's  em- 
ployees running  the  train,  the  complaint  alleged  the  negligent  con9truction, 
by  ihe  defendant,  of  a  number  of  parallel  railroad  tracks  across  a  public 
street  at  a  point  where  the  plaintiff  was  attempting  to  cross  when  injured; 
ttlso  the  negligent  condition  of  the  sidewalk  crossing  such  tracks;  also  the 
failure  of  the  defendant  to  keep  a  watchman  at  such  crossing,  as  required  by 
au  ordinance  of  the  common  council  of  the  city  within  which  were  such 
street  and  crossing;  also  the  failure  of  such  employees  to  sound  the  whistle 
autl  ring  the  bell  of  the  enflriue  when  approaching  the  crossing.  The  failure 
to  sound  the  whistle  having  been  proved  by  the  plaintiff,  the  defendant 
offered  in  evidence  another  ordinance  of  such  council,  prohibiting  the  sound- 
ing of  whistles  and  ringing  of  bells  on  engines  while  passing  through  the 
city. 

Esldf  that  the  exclusion  of  such  evidence  was  erroneous. 

It  was  erroneous  to  instruct  the  jury,  in  such  case,  that,  if  there  was  a  city 
ordinance  requiring  the  defendant  to  keep  a  flagman  at  said  crossinff,  ''  then 
the  defendant  could  not  fail  or  neglect  to  comply  with  its  requirements, 
without  being  guilty  of  negligence,'^  if  such  negligence  be  not  connected 
with  the  aUeged  injury.  • 

While  such  a  failure  is  negligence,  per  se,  the  instruction  should  have 
treated  upon  the  question  as  to  whether  such  negligence  was  a  proximate 
cause  of  the  injury. 

It  was  error  to  instruct,  in  such  action,  that  the  commission,  by  the  de- 
fendant and  its  agents,  of  the  acts  alleged  in  the  complaint  as  constituting 
negligence,  ipso  facto,  rendered  the  defendant  guilty  of  negligence. 

A.  Zollars,  F.  T.  2jollar8  and  J.  Brackenridge,  for  appellant. 

W.  H.  Coombe,  J.  Morris  and  B.  C.  Bell,  for  appeUee. 

KiHLACK,  G.  J. — The  complaint  in  this  case  was  in  two  para- 
graphs. 

The  first  averred  that  the  defendant,  the  Pennsylvania  Compaaj, 
the  appellant  here,  was,  on  the  30th  day  of  October,  1876,  engaged 
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in  operating  a  railroad  running  through  and  across  the  public 
streets  of  the  city  of  Fort  Wayne ;  that  a  number  of  tracks  and 
side-tracks,  pertaining  to  said  railroad,  had  been  negligently  oon- 
stmcted  across  Hanna  street,  a  public  street  of  said  city,  crossing 
and  intersecting  each  other  near  said  street,  so  that  it  was  difficult 
for  persons  passing  upon  such  street  to  determine  upon  which 
track  an  approachingtrain  might  cross  it ;  that  on  that  day,  while 
the  plaintin,  Anna  Hensil,  an  infant  eight  years  old,  who  is  the 
appellee  here,  was  passing  along  and  upon  the  east  side  of  said 
street,  without  negligence  on  her  part,  the  defendant  was  negli- 
gently running  its  cars  and  engine  back  and  forth  over  and  across 
such  street,  and  negligently  ran  a  train  of  cars  upon  and  over  her, 
and  thereby  so  injured  one  of  her  limbs  that  it  had  to  be  ampu- 
tated ;  that,  at  the  time,  the  whistle  on  the  engine  was  not  sounded, 
nor  the  bell  rung,  nor  was  there  any  watchman  on  the  crossing,  to 
keep  her  oft  the  tracks,  or  to  warn  ner  of  the  approaching  train ; 
that  there  was  an  ordinance  of  the  city  of  Fort  Wayne  requiring  a 
watchman  to  be  kept  at  that  crossing,  for  the  purpose  of  warning 
persons  of  approaching  trains.  A  copy  of  the  ordinance  referred 
to  was  unnecessarily  med  with  the  complaint. 

The  second  was  much  like  the  first,  except  that  it  averred  that 
the  defendant  was  operating  the  Pittsburgh,  Fort  Wayne  and 
Chicago  K.  B.,  and  that  the  planks  on  the  side-walk  on  the  east 
side  of  Hanna  street,  where  the  plaintiff  had  to  cross,  and  between 
the  rails  of  the  railroad  tracks,  nad  been  carel^sly  laid  and  were 
out  of  repair ;  that  for  that  reason,  and  in  conseoucnce  of  the 
whistle  not  being  sounded,  nor  the  bell  rung,  and  tnere  being  no 
watchman  at  the  crossing,  the  plaintiff  did  not  see  the  approaching 
train  until  she  fell  down,  and  it  struck  her  as  above  stated. 

The  defendant  demurred  separately  to  each  paragraph  of  the 
complaint,  but  both  paragraphs  were  held  to  oe  sufficient  An 
answer  in  general  denial  was  then  filed. 

A  jury  returned  a  general  verdict  for  the  plaintiff,  for  seven 
thousand  five  hundred  dollars,  together  with  answers  to  numerous 
special  interrogatories  submitted  to  them  at  the  request  of  the 
parties  respectively. 

The  defendant  moved  for  a  judgment  in  its  favor  upon  the 
answers  of  the  jury  to  the  special  interrogatories,  but  that  motion 
was  overruled.  Motions  for  a  new  trial  and  in  arrest  of  judgment 
were  also  successively  overruled,  and  judgment  was  rendered 
against  the  defendant  upon  the  general  verdict. 

It  is  claimed  on  behalf  of  the  appellant,  that  the  demurrer  ou^ht 
to  have  been  sustained  to  the  second  paragraph  of  the  complaint^ 
but  in  our  estimation  no  valid  objection  to  that  paragraph  has  been 
shown. 

The  facts  of  this  case,  as  they  were  made  to  appear  on  the  trial, 
may,  in  general  terms,  be  stated  as  follows : 
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On  the  evening  of  October  30th,  1876,  the  appellee,  who  liyed 
with  her  parents  south  of  the  appellant's  railroad,  and  who  was 
attending  school  north  of  that  road,  and  was  then  abont  eight  years 
old,  was  passing  over  the  railroad  <m  the  east  side  of  Hanna  street, 
in  thecit^  of  Fort  Wayne,  on  her  return  home  trom  school.     There 
were  seven  or  eight  trackis  or  side-tracks  belonging  to  the  road  and 
mnning  near  to,  and  ynerally  parallel,  with,  each  other,  across 
Hanna  street  at  that  point.     When  the  appellee,  in  her  attempt  to 
cross  the  railroad,  had  reached  perhaps  the  fifth  track,  counting 
from  the  north,  she  was  struck  oy  a  train  of  cars,  consisting  of  an 
engine,  a  tender  and  two  box-cars,  then  being  slowly  backed  oyer 
Hanna  street  from  the  west,  and  one  of  her  legs  was  thereby  so 
broken  and  crushed  that  it  had  to  be  amputated.    The  crossing 
was  necessarily  a  somewhat  dangerous  one.    There  was  no  side- 
walk oyer  the  railroad  on  the  west  side  of  the  street.    The  seyeral 
fide-tracks  approached  the  street  from  the  west  in  curved  lines,  and 
60  crossed  ana  intersected  each  other  as  to  make  it  difficult  for  an 
inexperienced  person  to  determine  upon  which  track  a  train  from 
the  west  woula  cross  the  street,  although  the  tracks  and  all  trains 
upon  them  might  have  been  seen  for  me  distance  of  nearly,  if  not 
quite,  a  Quarter  of  a  mile,  looking  west  from  the  crossing.    The 
engine  of  the  train  which  struck  me  appellee  was  at  the  west  end 
of  the  train.     The  engineer  was  on  the  engine,  and  a  brakeman 
was  on  the  tender,  but  there  was  no  brakeman  on  the  forward  car 
at  the  east  end,  nor  was  any  one  upon  either  of  the  box-cars,  to 
look  out  in  advance  or  to  notify  persons  of  danger.     On  the  east 
ride  of  the  street  there  were  some  rows  of  coal  bins  or  boxes, 
almost  touching  the  sidewalk.     These  bins  were  about  five  feet 
high,  and  tracks  of  the  railroad  ran  between  them.    At  the  time 
the  appellee  approached  the  crossing,  there  were  an  engine  and  one 
or  two  cars  upon  one  of  the  tracks  between  these  coal  bins,  the 
cars  being  loaded  with  coal  and  the  engine  blowing  off  steam. 
The  appellant  had  a  flagman  at  the  crossing,  as  required  by  an 
ordinance  of  the  city,  for  the  protection  of  persons  passing  and 
repassing  in  that  vicinity.     Just  before  the  collision  a  wagon  and 
a  balked  team  of  horses  were  standing  on  the  street  near  the  east 
ride,  and  not  far  from  the  fifth  railroad  track,  around  which  the 
flagman,  and  many  other  persons,  were  gathered,  and  to  which  they 
were  giving  their  attention.     The  flagman  did  not  see  the  appellee 
until  she  was  on  the  track,  only  a  few  feet  in  front  of  the  cars, 
when  he  hallooed  at  her  to  so  back ;  and  in  attempting  to  go  back, 
either  in  consequence  of  a  defect  in  the  plank  between  the  rails  or 
of  a  misBtep,  she  fell  on  the  track  and  was  injured  as  hereinbefore 
stated.    A  larger  school  girl  who  accompanied  the  appellee,  but 
^as  in  advance  of  her,  passed  over  all  the  tracks  safely. 

An  ordinance  of  the  city  of  Fort  Wayne  was  read  in  evidence  by 
Ae  appellee,  which  pi*oviaed,  amongst  other  things,  that  a  flagman 

6  A.  &  £.  R  Cas.' 
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fifacHild  be  fept  md  maintained  by  the  proper  railroad  oompaniefi, 
at  all  imilroaa  eroesinfB  on  Hanna  stree^  ^  whose  dnty  it  shim  be  to 
agnal  persona  traTemng  in  the  direction  of  any  or  either  of  the 
eroeBings  af oreeaid*  and  warn  them  of  the  appoach  of  any  looomo- 
tive,  engine  or  other  impending  danger." 

The  appellee  introdnoed  evidenoe  tending  to  show  that  the  whistle 
of  the  k»comorive^  attached  to  the  train  which  injured  her,  was  not 
fionnded  as  the  train  approached  the  Hanna  street  crossing. 

The  appellant,  in  defence,  offered  to  read  in  evidence  an  ordi- 
nance of  the  city  of  Fort  Wayne  prohibiting  the  sounding  of  a  loco- 
motive whistle  dnriug  the  orainary  transportation  of  trains  through 
that  city,  but  the  oonrt,  over  the  exception  of  the  appellant,  refused 
to  permit  the  proposed  ordinance  to  be  read. 

No  satisfactory  reason  for  the  exdnsion  of  the  ordinance  thus 
offered  in  evidence  has  been  snggested,  and  we  confess  onr  inability 
to  recall  any  principle  on  whidi  its  exclusion  can  be  defended,  in 
view  of  the  appellant^s  alleged  failure  to  sonnd  the  whistle,  con- 
tained both  in  the  complaint  and  in  the  appellee's  evidenca 

The  condnding  portion  of  the  third  instruction,  given  in  this 
case  to  the  jury  at  tne  request  of  the  appellee,  was  as  follows : 

"  You  may  also  inquire  whether  or  not  the  city  of  Fort  Wayne 
had,  by  an  ordinance,  required  the  defendant  to  Keep  a  flagman  at 
said  crossing,  to  notify  persons  of  the  approach  oi  cars  and  en- 
gines to  said  crossing,  ana  warn  them  of  Ganger;  for,  if  there  was 
such  an  ordinance,  then  the  defendant  could  not  faU  or  neglect  to 
comply  with  its  requirements,  without  being  guilty  of  negligence." 

The  appellant  sharply  criticises  as  much  of  the  instruction  as  is 
thus  set  out,  and  argues  against  the  doctrine  implied  by  the  Ian- 
gnage  thus  used. 

Tlie  force  and  effect  of  a  city  ordinance  regulating  the  running 
and  management  of  railroad  trains,  within  tne  limits  of  the  city, 
upon  a  civil  action  against  a  railroad  company,  like  the  case  before 
ns,  is  a  question  upon  which  the  autliorities  are  not  entirely 
in  accord.  But  the  weight  of  authority  is  overwhelmingly  to  the 
effect  that  the  failure  to  perform  any  duty  imposed  either  by  a 
statute  or  an  ordinance  is  negligence  per  se,  and  entitles  an  injured 
party  to  recover,  provided  tlie  failure  was  a  proximate  cause  of  the 
injury.  Thompson  Negligence,  419,  1232 ;  Shearman  and  Sedf. 
Negligence,  sees.  484,  485. 

Therefore,  to  have  made  the  third  instruction,  given  as  above, 
properly  and  strictly  applicable  to  this  case,  the  jury  ought,  also,  to 
nave  been  informea  by  it  in  some  wav,  that,  to  entitle  Sie  appellee 
to  recover  for  a  failure  to  comply  with  the  ordinance  referred  to, 
such  failure  must  be  shown  to  nave  been  a  proximate  cause  of  the 
injury  complained  of. 

The  appellee  contends  that  a  fair  construction  of  the  two  preced- 
ing instructions,  when  taken  in  connection  with  this  third  instmo- 
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tion,  did  so  inform  the  jury,  but  whether  that  construction  can  be 
sustained,  we  will  not  now  enquire,  as  the  conclusion  we  have 
reached  upon  the  case  in  other  respects  makes  such  an  enquiry  at 
present  unnecessary. 

One  thin^,  however,  in  this  connection,  ought  always  to  be  borne 
in  mind,  and  that  is,  in  all  actions  for  negligent  injuries,  it  is  not 
enough  to  show  that  the  defendant  has  been  guilty  of  negligence. 
It  must  also  be  made  to  appear  that  the  imputed  negii^nce  was  a 
proximate  cause  of  the  injury  sued  for.  That  f  undainent£U  rule  seems 
to  have  been,  to  some  extent  at  least,  lost  sight  of  in  several  of  the 
instructions  given  in  this  cause. 

By  the  sixth  instruction,  given  at  the  request  of  the  appellee,  the 
court  said : 

"  If  you  find  from  the  evidence  that  the  train  that  struck  the 
plaintiff,  if  one  did  strike  her,  consisted  of  two  cars  and  an  engine ; 
that  the  two  cars  were  being  backed  over  the  street ;  that  there 
were  no  brakes  or  brakemen  on  the  front  car  as  it  passed  over  the 
crossing,  and  no  one  in  advance  of  the  cars ;  that  no  bell  was  rung 
as  the  train  was  backing  over  the  street ;  that  the  crossing  was  in  a 
populoas  part  of  the  city  and  much  frequented  by  people  con- 
tinuallv  passing  over  it — then  you  should  find  the  deiendant  guilty 
of  negligence. 

The  &cts  enumerated  in  this  instruction  may  or  may  not  have 
constituted  negligence,  depending  upon  other  facts  which  may  have 
had  some  relation  to  the  alleged  mjury  to  the  appellee.  As  an  in- 
struction, it  confounded  that  which,  under  the  circumstances,  only 
tended  to  prove  negligence,  with  negligence  itseK.  It  assumed  to 
make  a  matter  of  law  out  of  facts  which  the  jury  were  entitled  to 
consider  in  connection  with  other  facts  which  had  been  submitted 
to  theuL 

The  cases  in  which  the  question  of  neffligence  can  be  thus  with- 
drawn from  the  jury  are  of  comparatively  rare  occurrence.  It  is 
only  when  the  circumstances  of  a  case  are  such  that  the  standard  of 
duty  is  fixed  and  certain,  or  when  the  measure  of  duty  is  defined 
l>v  law  and  is  the  same  under  all  circumstances,  or  when  the  negli- 
gence is  so  clearly  defined  and  palpable  that  no  verdict  could  mSke 
it  otherwise,  that  the  court  is  autnorized  to  make  the  question  of 
n^ligence  one  of  law  and  not  of  fact.  Thompson  Isegligence, 
1236 ;  Shearman  and  Eedfield  Negligence,  sec.  11. 
The  court  evidently  erred  in  giving  this  sixth  instruction. 
This  case  affords  a  rather  remarkable  instance  of  what  we  too 
often  meet  with  in  modem  practice,  and  that  is  an  over-instructed 
jnry.  Nineteen  instructions  were  given  at  the  request  of  the  ap- 
pellee, fonr  were  given  by  the  court  on  its  own  motion,  and  twenty- 
seyen  were  ^ven  at  the  suggestion  of  the  appellant.  As  these  in- 
structions will  be  necessarily  reconsidered,  ana  possibly  very  greatly 
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condensed,  npon  another  trial,  we  will  not  further  comment  upon 
them  in  detail. 

The  judgment  below  ie  reverBed,  witi      --        ^  -^ 
manded  for  a  new  trial 

Bee  BoU»  p.  1S8; 


OOBtB, 


The  Tebrb  Haut^  and  lNi>iAxrAY<iLiB  £»  B.  Oa 

V. 

Clark,  Administrator. 
(7S  IMema  StperUf  168.    Ifcmmb&t  IVrm^  1880.) 

An  exception  to  the  ruling  upon  a  motioii  for  jadgment  upon  aaswen  to- 
special  interrogatories,  notwithstanding  the  general  verdict,  present!  such 
question  to  the  Supreme  Court  without  any  bin  of  exceptions. 

In  sn  action  bv  tne  administrator  of  a  decedent  against  a  railroad  compsny 
for  causing  his  death  at  a  railroad  crossing,  by  Degliffently  running  a  train 
of  cars  over  such  crossing,  the  rate  of  speed  of  such  train,  in  connection  with 
other  circumstances,  may  be  considered  in  determining  the  question  of  neg- 
ligence; but  the  rate  of  speed  at  which  a  train  can  be  run  with  safety  to  the 
can  not,  in  itself,  be  deemed  negligence  as  sgainst  one  who  is 


injured  thereby  at  such  a  crossing. 

Where,  in  such  action,  it  is  shown  that  the  deceased,  possessed  of  all  bis 
faculties,  and  knowing  the  existence  and  location  of  the  railroad,  and  pre- 
sumably familiar  with  the  time  of  the  trains  running  thereon,  approaciied 
the  railroad  crossing  in  a  covered  wagon,  with  no  opening  except  m  front, 
without  stopping  still  at  any  point  to  look  or  listen  for  an  approaching  train, 
and,  for  a  distance  of  more  tnan  forty  yards  frc»n  such  crossing,  drove  his 
team  in  a  trot,  without  stopping  or  lookins,  until  he  reached  the  crossing 
where  he  was  run  oyer  and  lall^  such  conduct  is  contributory  negligence 
on  the  part  of  the  deceased,  and  is  sufficient  to  bar  an  action  by  his  adminis- 
trator to  recover  damages  for  his  death. 

Fbom  the  Hendricks  Circuit  Court. 

J.  G.  Williains  and  L.  M.  Campbell,  for  appellant. 

J.  V.  Hadley,  J.  O.  Parker,  E.  G.  Hogate  and  R.  B.  Blake,  for 
appellee. 

Woods,  J. — The  action  was  bj  the  appellee  against  the  apjiellant 
for  causing  the  death  of  William  Spaulding,  the  appellee  suing  as 
administrator  of  the  estate  of  the  deceased. 

The  complaint  is  in  two  paragraphs. 

In  both  paragraphs  it  is  shown  tnat  on  the  SOth  day  of  January, 
1878,  the  said  \^lliam  Spaulding  was  travelling  in  his  wagon, 
drawn  by  two  horses,  along  a  puolic  highway  leading  from  the 
Cumberland  road,  in  Hendricks  County,  Indiana,  to  the  town  of 
Danville,  in  the  same  county,  which  highway  is  known  as  the 
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-^^  I>anYilIe  and  Cartersbnrg  Gravel  Boad,"  and  crosses  defendant's 
railroad  in  the  midst  of  the  town  of  Cartersbnrg,  in  said  conntjr  of 
Sendricks. 

The  gravaman  of  the  canse  of  action  is  stated  in  the  first  para- 
graph as  follows,  viz. : 

^^  And  the  plaintiff  says  that,  as  the  said  William  Spanlding  had 
reached  the  said  crossing  in  said  town  of  Cartersburg,  me  defendant 
carelessly  and  negligently  cansed  one  of  its  locomotives,  with  a 
train  of  cars  attachea  thereto,  to  approach  said  crossing,  and  then 
and  there  pass  at  a  great  and  unnsual  rate  of  speed  over  the  .trade 
of  said  railroad,  and  without  proper  care,  and  negligently  and  care- 
lessly omitted,  while  so  approaching  said  crossing,  to  give  any 
reasonable,  timely  or  proper  signals,  by  ringing  the  bell  or  sonna- 
in^  the  steam  whistle  at  a  reasonable  and  proper  distance  from 
said  crossing,  by  reason  whereof  he  (Spaulaing)  was  unaware  of 
their  approach,  and  that,  by  reason  of  said  negligence  and  careless- 
ness of  said  defendant,  her  servants  and  employees,  and,  without 
any  fanit  or  negligence  on  his  part,  the  said  locomotive  struck  his 
horses  and  wagon  on  said  crossing,  thereby  iniuring  said  horses 
and  demolishing  said  wagon,  and  instantly  killing  said  William 
Spanlding." 

In  the  second  paragraph  of  the  complaint  the  same  state  of  facts 
is  shown,  but  the  defendant  is  charged  with  having  ^^  carelessly, 
recklessly,  purposely,  wilfully  and  negligently"  caused  the  death 
of  Spanlding. 

The  answer  was  a  general  denial    Two  trials  by  jury  were  had. 
The  lirst  jury  failed  to  agree.    The  second  gave  a  general  verdict 
for  the  plainti£E,  assessing  the  damages  at  one  thousand  dollars,  and 
judgment  was  given  accordinglv.    The  jury  returned  answers  to 
special  interrogatories,  and  on  tnese  the  appellant  moved  for  judg- 
ment, notwithstanding  the  general  verdicib,  and  excepted  to  the 
overruling  of  the  motion.     !No  bill  of  exceptions  was  nled  to  show 
this  exception ;  and  counsel  for  the  appellee  claim  that  no  question 
is  saved  lor  the  consideration  of  this  court.     The  point  has  been 
mled  against  the  position  of  counsel  in  Salander  v.  Lockwood,  66 
Ind.  285,  overruling,   in  this  respect,  Shaw  v.  The  Merchants 
National  Bank,  60  Ind.   88,  and  following,  though  not  citing, 
Campbell  v.  Dutch,  36  Ind.  504. 

The  counsel  for  the  appellant  insist  that  the  answers  to  inter- 
logatories  show  affirmatively  that  the  defendant  was  not  guilty  of 
the  n^ligence  charged  ;  and  that  the  deceased  was  guilty  of  negli- 
gence, causing  or  contributory  to  the  cause  of  his  death. 

The  following  are  the  interrogatories  and  answers  of  the  jury,  so 
far  as  pertinent  to  the  questions  to  be  decided : 

^L  If  the  deceased,  William  Spanlding,  had  stopped  his  team 
at  any  point  within  a  distance  of  150  yards  from  the  railroad  cross- 
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isg,  could  he  have  heard  the  fionnd  of  the  approaching  train! 
Answer.  Yes. 

^  2.  If  the  deceased  had  approached  the  railroad  crossing,  driv- 
ing only  in  a  walk,  and  had  looked  out  for  tlie  train  at  a  mstanoe 
of  30  feet  therefrom,  conid  he  have  stopped  his  team  before  reach- 
ing the  track  ?    Answer.     Yes. 

^^  3.  If  the  deceased  had  looked  in  a  westerly  direction,  at  a 
point  60  feet  sonth  of  the  crossing,  could  lie  have  seen  the 
approaching  train  in  time  to  stop  his  team  before  reaching  the 
track?    Answer.    Ko. 

"4.  Was  the  defendant's  train,  on  the  evening  of  the  30th  of 
January,  1878,  at  the  time  of  the  death  of  said  Spanldiog,  being 
ran  at  a  greater  rate  of  speed  than  was  usual  or  customary  for  that 
particnkr  train,  at  that  hour  of  the  evening?    Answer.    No. 

^^  5.  Had  not  the  defendant,  for  a  lon^  period  of  time  prior  to 
the  30th  of  January,  1878,  run  a  fast  mail  and  express  train  east  at 
about  the  same  hour  each  evening,  and  at  abont  the  same  rate  of 
speed  at  which  the  train  was  going  on  said  January  30th!  An- 
swer.    Yes. 

"  6.  Could  the  deceased,  by  the  use  of  ordinary  care  and  pra- 
dence,  on  the  evening  of  said  date,  have  stopped  his  team  before 
reaching  the  railroad  crossing,  and  avoided  the  accident  ?  Answer. 
No. 

^'  7.  Did  not  the  agents  of  the  defendant,  in  chai'ge  of  the  train 
whicJi  killed  the  deceased,  sound  the  whistle  and  give  the  signal 
at  the  usual  distance  from  the  crossing,  viz.,  about  800  feet  west 
from  the  same  ?    Answer.    Yes. 

''  8.  Did  not  the  deceased,  at  a  distance  of  more  than  one  hun- 
dred feet  south  of  the  crossing,  hear  the  sound  of  the  approaching 
train,  and  attempt  to  cross  the  track  before  it?  Answer.  No 
evidence. 

"  9.  Did  the  engineer  in  charge  on  the  30th  of  January,  1878,  see 
the  deceased  about  to  drive  upon  the  track,  or  did  he  have  reason, 
from  what  he  saw,  to  suppose  the  deceased  was  about  to  drive 
upon  the  track,  in  sufficient  time  to  stop  his  train  and  prevent  the 
collision  ?    Answer.    No. 

"  10.  Did  not  the  deceased  drive  his  team  in  a  trot  towards  the 
railroad  crossing,  for  the  distance  of  more  than  fortv  yards,  with- 
out stopping  to  look  or  listen  for  an  approaching  tram  ?  Answer. 
Yes. 

"  11.  Did  not  the  deceased  drive  on  the  railroad  crossing  with- 
out stopping  still  at  any  point  to  look  or  listen  for  an  approaching 
train,  and  was  he  not  at  the  same  time  in  a  covered  wagon,  with- 
out any  opening  except  in  front  ?    Answer.     Yes. 

"  12.  What  direction  was  the  train  going  by  which  Spanlding 
was  killed  ?    Answer.    East. 
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"13.  What  direction  was  the  wind  blowing  on  Bald  evening  if 
Answer.     From  the  east. 

"  14.  Was  it  not  snowing  considerably  at  the  time  the  deceased 
drove  on  the  railroad  track  and  was  killed !    Answer.     Yes. 

There  is  not  enongh  shown  by  these  answers  to  interrogatories 
to  enable  ns  to  sav/  as  matter  of  law,  that  either  the  apellant  or  the 
deceased  was  free  from  negligence,  causing  or  contributing  to  the 
injury.     All  that  is  found  concerning  the  conduct  of  the  appellant 
is  in  questions  4,  5,  7  and  9,  and  the  answers  thereto,  but,  not- 
withstanding these,  there  may  have  been  proof  of  negligence. 
For  instance,  while  it  is  shown  that  the  whistle  was  blown  eight 
hundred  feet  or  more  away,  it  is  not  found  that  the  bell  was  rung 
as  the  train  approached  the  crossing.     The  rate  of  speed  is  not 
found,  and,  though  that  train  was  not  running  faster  than  usual, 
its  usual  rate  may  have  been  very  great,  too  grea^  to  be  safe  or 
justifiable.     We  do  not  mean  to  be  understooa  as  saying  or  inti- 
mating that  any  rate  of  speed,  at  which  a  train  can  be  run  with 
safety  to  the  passenger,  can  in  itself  be  deemed  carelessness  as 
against  one  who  gets  hurt  at  a  crossing.    The  tendency  of  the 
times  seems  to  be — ^indeed,  the  sentiment  now  apparently  prevails 
—that  the  railroads  shall  run  trains  for  carrying  the  passengers 
and  mails  at  high  rates  of  speed,  and  the  rights  oi  individuals,  and 
the  degree  of  caution  which  they  must  use  in  passing  ^ver  the 
railroad  tracks,  must  be  measured  and  adjusted  accordingly.     Still, 
it  is,  and  doubtless  will  remain,  true  that  the  rate  of  speed,  in  con- 
nection with  other  circnmstances,  may  be  considered  in  deter- 
mining the  issue  of  negligence  in  such  cases  as  the  one  under  con- 
sideration. 

It  remains  to  be  considered  whether  the  deceased  was  free  from 
fault.  It  is  not  found  that  he  knew  there  was  a  railroad  in  the 
vicinity,  and  did  not  come  upon  it  all  unaware  of  the  train's 
approach.  He  drove  his  team  in  a  trot  towards  the  crossing  for 
the  distance  of  more  than  forty  yards,  without  stopping  to  look  or 
listen ;  but  this  mav,  for  all  that  is  found,  have  happened  before 
he  came  within  a  mile  or  ten  miles  of  the  crossing.  He  drove  on 
the  railroad  crossing  without  stopping  still  at  any  point  to  look  or 
listen,  but  there  is  no  rule  which  requires  a  man  with  a  team  to 
stop  still.  It  would  in  many  cases,  perhaps,  be  impossible  to  do 
so,  and,  under  snpposable  circumstances,  it  would  not  be  necessary 
to  stop,  either  to  look  or  listen. 

We  think  it  quite  clear  that  the  court  committed  no  error  in 
overruling  the  appellant's  motion  for  judgment  on  the  special  find- 
ings, notwithstanding  the  general  verdict. 

ihe  appellant  made  a  motion  for  a  new  trial,  on  written  reasons 
filed,  viz.,  that  the  verdict  is  not  sustained  by  suflScient  evidence, 
and  ia  contrary  to  law,  which  the  court  overruled.  This  motion, 
ve  think,  should  have  been  sustained.    There  was  no  real  conflict 
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in  &e  evidence,  and  what  is  lacking  in  the  special  finding  to  show 
negligence  on  the  part  of  the  deceased  is  f  nllj  supplied  in  the  en- 
deuce,  and  there  is  no  evidence  at  all  to  support  the  chai^  in  the 
second  paragraph  of  the  complaint,  that  the  defendant  pnrpoeely 
and  wilfnlly  caused  the  death.     Indeed,  it  is  bj  no  means  clear 
that  the  evidence  shows  any  negligence  on  the  part  of  the  defend- 
ant.    But  it  does  show  that  the  deceased^  possessed  of  all  his  fac- 
ulties, and  knowing  the  existence  and  location  of  the  railroad,  and 
presumably  familiar  with  the  time  of  the  fast  train,  which  had 
Deen  running  regularly  for  some  time  before,  approached  the 
crossing  in  a  covered  w&^on,  with  no  opening  except  in  front. 
When  about  fifty  yards  n*om  the  crossing,  he  was  seen  by  one 
witness  to  check  nis  team,  lean  forward  and  look  to  the  east  and 
to  the  west,  and  thence  he  drove  on  in  a  trot,  without  stopping  or 
looking  until  he  reached  the  crossing,  at  which  instant  the  horses 
stopped  for  a  moment,  whether  through  fright  or  the  pulling  of 
the  lines  by  the  deceased,  is  uncertain,  and  then  sprang  across  tlie 
track,  the  engine  striking  the  wagon  and  instantly  killing  said 
Spaulding.     On  the  west  side  of  the  highway  on  which  the  de- 
ceased approached  the  crossing,  there  were,  in  some  places,  bnild- 
ings  which  obstructed  the  view  in  the  direction  of  the  railroad  to 
the  westward,  and  one  of  these  buildings,  stood  but  thirty  feet 
south  oi  the  railroad  track.    The  other  material  facts  are  shown 
by  the  answers  to  the  interrogatories.    If  the  deceased  heard  the 
coming  train,  as  many  of  the  witnesses  heard  it,  as  he  approached 
the  crossing,  his  death  was  either  a  suicide  or  the  result  of  gross 
carelessness ;  but,  whether  he  heard  it  or  not,  his  driving  upon  tlie 
crossing  in  a  trot,  under  the  circumstances,  was  certainly  such  con- 
tributoiy  negligence  on  his  part  as  bars  the  action  of  his  adminis- 
trator for  his  death. 

The  counsel  for  the  appellee  insist  that  the  presence  of  the 
houses  obstructing  the  view,  and  the  fact  that  it  was  snowing, 
were  circumstances  that  made  it  gross  negligence  on  the  part  of 
the  appellant  to  move  its  train  at  tne  rate  of  speed  at  which  it  was 
runninff  at  the  time  of  the  accident.  It  seems  to  us,  on  the  con- 
trary, tliat  these  were  circumstances  which  enhanced  the  degree  of 
caution  with  which  the  deceased  ought  to  have  approached  the 
crossing. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
with  instructions  to  grant  a  new  trial. 

Bee  note,  p.  133. 
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CmOAGO  AND  NOBTHEABTEBN  By.  Co. 

V. 
MiLLES. 

{Advance  Ckue,  Michigan.     October  5,  1881.) 

An  old  man,  who  was  somewhat  deaf,  while  driviDg  a  span  of  colts 
towards  a  railway  track  down  a  narrow  road  from  which  the  track  was  con- 
cealed on  one  aide  by  a  high  embankment,  stopped  to  listen,  but  hearing 
nothing  drove  on  and  when  close  by  the  track  a  train  appeared  within  a  few 
Tods.  Fearing  that  he  could  not  control  his  horses  where  they  were,  he 
whipped  them  up,  and  tried  to  cross  the  track,  and  the  rear  of  the  bu^gy 
was  struck  by  the  locomotive.  HiBld,  that  in  an  action  for  the  resulting 
injury  the  question  whether  plaintiff  was  guilty  of  contributory  negUgenoe 
was  for  the  jury. 

In  declaration  for  a  railway  injury,  an  averment  that  defendant  negligently 
and  carelessly  drove  a  certain  locomotive  upon  the  railroad  up  to,  upon  and 
across  a  certain  public  highway  at  the  crossing  of  the  same  and  the  said  rail- 
road, without  f;iving  the  necessary  statutory  signals,  viz.,  ringing  a  bell  or 
sounding  a  whistle,  was  a  sufficiently  specific  averment  of  defendant's  neg- 
ligence when  taken  in  connection  with  the  averment  of  consequential  injury, 
and  it  entitled  plaintiff  to  support  it  by  eyidence,  under  defendant's  plea 
to  the  general  issue.  The  neglect  of  a  railroad  company  to  ring  a  bell  as 
required  by  statute  when  approaching  a  crossing  will  make  it  liable  for  any 
injury  resulting  from  buch  neglect. 

Error  to  Genesee. 

P.  B.  Qaskill,  for  plaintiff  in  error. 

Long  and  Gold,  for  defendant  in  error. 

Marstok,  C.  J. — Two  principal  questions  have  been  presented 
on  the  argnment  in  this  case.  The  declaration  it  is  said  is  de- 
fective in  not  averring  specifically  the  negligence  of  the  defendant 
which  cansed  the  injnry.  The  declaration  that  at  a  certain  time 
and  place  the  defendant  negligentlj^p'  and  carelessly  drove  a  certain 
locomotive  upon  and  along  the  railroad  np  to,  npon  and  across  a 
certain  public  highway,  at  the  crossing  oi  the  same  and  the  said 
railroad,  without  riving  the  necessary  statutory  signals,  viz.,  ring- 
ing a  bell  or  sounding  a  whistle.  Here  the  specific  act  of  negS- 
gcnce  is  pointed  out,  and  evidence  was  introduced  tending  to 
sustain  the  averment.  This  averment  with  allegation  of  conse- 
quential injury  in  our  opinion  was  sufficient,  and  entitled  the 
plaintiff  to  mtroduce  evidence,  under  the  plea  of  the  defendant,  in 
support  thereof.  It  was  the  duty  of  the  company  to  at  least  ring  a 
bell  on  approaching  the  highway  where  the  mjury  was  done,  and 
a  failure  so  to  do  would  render  it  liable  in  case  any  person  was 
injured  in  consequence  of  such  neglect. 
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in  the  evidence,  and  what  is  lacking  in  the  special  finding  to  show 
negligence  on  the  part  of  the  deceased  is  f  ally  supplied  in  the  evi- 
dence, and  there  is  no  evidence  at  all  to  snpport  tne  charge  in  the 
second  paragraph  of  the  complaint,  that  the  defendant  purposely 
and  wilfnllj  caused  the  death.  Indeed,  it  is  bj  no  means  dear 
that  the  evidence  shows  any  negligence  on  the  part  of  the  defend- 
ant. But  it  does  show  that  the  deceased^  possessed  of  all  his  fac- 
ulties, and  knowing  the  existence  and  location  of  the  railroad,  and 
presum&bl J  familiar  with  the  time  of  the  fast  train,  which  had 
been  running  regularlj  for  some  time  before,  approached  the 
crossing  in  a  covered  wagon,  with  no  opening  except  in  front 
When  about  fifty  yards  n'om  the  crossing,  he  was  seen  by  one 
witness  to  check  his  team,  lean  forward  and  look  to  the  east  and 
to  the  west,  and  thence  he  drove  on  in  a  trot,  without  stopping  or 
looking  until  he  reached  the  crossing,  at  which  instant  the  horses 
stopped  for  a  moment,  whether  through  fright  or  the  pulling  of 
the  Hues  by  the  deceased,  is  uncertain,  and  then  sprang  across  tlie 
track,  the  eng^ine  striking  the  wagon  and  instantly  killing  said 
Spaulding.  On  the  west  side  of  uie  highway  on  which  the  de- 
ceased approached  the  crossing,  there  were,  in  some  places,  build- 
ings whicu  obstructed  the  view  in  the  direction  of  the  railroad  to 
the  westward,  and  one  of  these  buildings,  stood  but  thirty  feet 
south  oi  the  railroad  track.  The  other  material  facts  are  shown 
by  the  answers  to  the  interrogatories.  If  the  deceased  heard  the 
coming  train,  as  many  of  the  witnesses  heard  it,  as  he  approached 
the  crossing,  his  death  was  either  a  suicide  or  the  result  of  gross 
earelessness;  but,  whether  he  heard  it  or  not,  his  driving  upon  the 
crossing  in  a  trot,  under  the  circumstances,  was  certainly  such  con- 
tributory negligence  on  his  part  as  bars  the  action  of  his  adminis- 
ti-ator  for  his  death. 

The  counsel  for  the  appellee  insist  that  the  presence  of  the 
houses  obstructing  the  view,  and  the  fact  that  it  was  snowing, 
were  circumstances  that  made  it  gross  negligence  on  the  part  of 
the  appellant  to  move  its  train  at  ttie  rate  of  speed  at  which  it  was 
mnninff  at  the  time  of  the  accident.  It  seems  to  us,  on  the  con- 
trary, tnat  these  were  circumstances  which  enhanced  the  degree  of 
caution  with  which  the  deceased  ought  to  have  approached  tlie 
crossing. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
with  instructions  to  grant  a  new  trial. 

See  note,  p.  123. 
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Ghioaoo  and  Nobthsastsbn  By.  Co. 

V. 

Miller. 

iAdvanoe  Cote,  Michigan.     October  5,  1881.) 

An  old  man,  who  was  somewhat  deaf,  while  driving  a  span  of  colts 
towards  a  nulway  track  down  a  narrow  road  from  which  the  track  was  con- 
cealed on  one  side  by  a  high  embankment,  stopped  to  listen,  but  hearing 
nothing  drove  on  and  when  close  by  the  track  a  train  appeared  within  a  few 
rods.  Fearing  that  he  could  not  control  his  horses  where  they  were,  he 
whipped  them  up,  and  tried  to  cross  the  track,  and  the  rear  of  the  buffgy 
was  struck  by  the  locomotive.  MM,  that  in  an  action  for  the  resulting 
injury  the  question  whether  plaintifE  was  guilty  of  contributory  negligence 
wss  for  the  jury. 

In  declaration  for  a  railway  injury,  an  averment  that  defendant  negligently 
and  carelessly  drove  a  certain  locomotive  upon  the  railroad  up  to,  upon  and 
across  a  certain  public  highway  at  the  crossing  of  the  same  and  the  said  rail- 
road, without  giving  the  necessary  statutory  signals,  viz.,  rinffing  a  bell  or 
sounding  a  whistle,  was  a  sufficiently  specific  averment  of  de^ndant^s  neg- 
ligence when  taken  in  connection  with  the  averment  of  consequential  injury, 
and  it  entitled  plaintiff  to  support  it  by  evidence,  under  defendant's  plea 
to  the  general  issue.  The  neglect  of  a  railroad  company  to  ring  a  bell  as 
required  by  statute  when  approaching  a  crossing  will  make  it  Uame  for  any 
iojory  resulting  from  buch  nirglect. 

Ebbor  to  Genesee. 

P.  B.  Gbskill,  for  plaintiff  in  error. 

Long  and  Gold,  for  defendant  in  error. 

Ma^ton,  C.  J. — Two  principal  qnestions  have  been  presented 
on  the  argoment  in  this  case.  The  declaration  it  is  said  is  de- 
fective in  not  averring  specifically  the  negligence  of  the  defendant 
which  cansed  the  injnry.  The  declaration  that  at  a  certain  time 
and  place  the  defendant  negligently  and  carelessly  drove  a  certain 
locomotive  upon  and  along  the  railroad  np  to,  npon  and  across  a 
certain  public  highway,  at  the  crossing  of  the  same  and  the  said 
yaihroad,  withont  giving  the  necessary  statutory  signals,  viz.,  ring- 
ing a  bell  or  sounding  a  whistle.  Here  the  specific  act  of  negU- 
gence  is  pointed  out,  and  evidence  was  introduced  tending  to 
sustain  the  averment.  This  averment  with  allegation  of  conse- 
quential injury  in  our  opinion  was  sufficient,  and  entitled  the 
plamtiff  to  mtroduce  evidence,  under  the  plea  of  the  defendant,  in 
support  thereof.  It  was  the  duty  of  the  company  to  at  least  ring  a 
bell  on  approaching  the  highway  where  the  mjury  was  done,  and 
a  failure  so  to  do  would  render  it  liable  in  case  any  person  was 
injured  in  consequence  of  such  neglect. 
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It  is  next  claimed  that  the  facts  as  proven  would  not  entitle  &e 
plaintiff  to  recover,  because  under  his  own  showing  he  was  gniltj 
of  contribatory  negligence. 

It  is  conceded  that  the  record  shows  bnt  few  disputed  facts.   If 
the  testimony  of  the  plaintifE,  taken  as  a  whole,  fairly  tended  to 
make  ont  a  case  in  all  its  parts,  then  the  conrt  was  n^ht  in  sub- 
mitting the  same  to  the  jury  under  proper  instructions,  even 
although  the  evidence  on  the  put  of  the  defendant  may  haye  been 
strong  against  a  right  to  recover.    The  plaintiff  was  a  farmer,  aged 
6  if,  and  on  the  morning  of  June  11th  started  from  his  home,  ac- 
companied by  his  daugnter,  for  Flint.     He  drove  a  spirited  team 
of  well-broken  three  vear  old  colts,  that  had  never  been  near  or 
seen  the  cars.    The  hi^hwav  as  it  approached  the  ti*aek  bad  been 
cut  down,  leaving  qmte  high  embankments  which   prevented  a 
view  of  the  railroad  track  in  the  direction  from  which  the  locomo- 
tive approached.     The  plaintiff  when  about  16  rods  from  the  track 
stopped  his  team,  listened  and  watched,  and  as  he  appioached  the 
track,  Ae  highway  was  narrow  on  account  of  the  grade,  a  wagon 
loaded  with  CTavel  crossed  the  track,  and  the  driver  thereon  spoke 
to  the  plaintiff,  but  owing  in  part  to  the  latter  being  a  little  deaf, 
he  did  not  hear  what  was  said,  but  inferred  from  the  motion  made 
that  a  train  was  coming.     The  plaintiff  could  not  then  see  the 
train ;  he  spoke  to  his  horses,  and  as  they  reached  the  track,  or 
when  within  two  rods  of  it,  he  saw  the  locomotive  approaching 
about  12  rods  distant.     He  said,  "  At  the  first  glance  1  made  up 
my  mind  I  would  get  across  that  track  and  I  swung  my  whip,  and 
they  (the  bosses)  both  jumped ;  and  while  crossing  the  locomotive 
struck  the  hind  wheels  oi  his  wagon  causing  tiie  injury.    The 
banks  on  the  north  side  of  the  road  were  some  12  or  15  feet  high, 
and  the  following  testimony  will  perhaps  show  as  clearly  as  any 
other,  the  plaintiff's  view  of  the  situation  at  the  time  and  why  he 
took  the  course  which  he  did. 

Question.  You  may  state  to  the  jury  why  it  was  when  you  first 
saw  the  train  you  dian't  hold  your  horses  and  let  the  train  nass. 
Answer.  It  was  under  the  impulse  of  the  moment  the  whole  tiling 
was  done  ;  had  I  undertaken  to  have  held  them  one  chance  out  of 
a  hundred  they  might  have  stood  ;  they  were  a  pair  of  three  year 
old  colts  at  the  top  of  their  mettle.  Q.  State  why  you  didn't 
stop  your  horses  ?  A.  I  was  partly  sure  I  would  get  under  the 
cars  if  I  undertook  it;  if  the  norses  would  whirl  uiey  could  not 
whirl  this  way,  (illustrating,)  against  the  bank,  and  if  tney  whirled 
that  way  (illustrating)  they  would  throw  me  on  the  track ;  if  I  was 
in  the  same  position  to-day  I  would  do  the  same  thing.  .  .  .  Q- 
Did  you  hear  any  bell  rung  or  whistle  sounded  before  you  were 
struck?  A.  No,  sir.  Q.  State  what  effort  you  made  to  hear  it? 
A.  I  did  the  very  best  I  knew  how.  Q.  "Were  you  listening  for 
it?    A.  Yes,  sir.     Q.  State  what  care  you  exercised  in  looking  for 
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the  train  bef oreyou  reached  the  crossing  ?  A.  I  took  every  caro 
I  conld.  Q.  Wnat  did  you  do  ?  A.  I  drove  carefully,  watching 
and  leaning  forward  and  looking ;  when  I  got  pretty  near  there  I 
saw  the  cars  and  then  I  made  an  effort  to  get  across. 

On  crofis-examinatioD  he  said  that  if  his  team  had  been  steady 
and  not  afraid,  so  that  he  could  have  controlled  them  in  such  a 
place,  he  would  have  stopped  and  not  attempted  to  cross  on  first 
discovering  the  cars.  Question.  The  only  object  you  had  in  cros- 
sing was  because  you  diought  you  could  not  control  the  horses 
when  the  engine  passed  ?  Answer.  It  was  because  I  was  afraid 
the  horses  would  throw  me  on  the  track.  Q.  The  only  reason 
why  you  undertook  to  cross  before  the  engine  did,  was  because 
you  were  fearful  you  could  not  control  the  colts  and  hold  them 
while  the  engine  went  up  the  track  ?  A.  Yes,  sir.  Q.  That  is 
one  reason?  A.  Yes,  su*.  Q.  Before  you  raised  the  whip  to 
increase  the  motion  of  your  horses  you  saw  the  engine  approach- 
ing ?  A.  Yes,  sir.  Q.  You  thought  bv  applying  the  whip  to  the 
coTts  ,that  you  oould  get  across  the  track  before  Sie  en^e  got  to 
you?  A.  Oertainly.  Q.  That  is  what  you  calculated  on?  A. 
Yes,  sir. 

There  was  another  road  the   plaintiff  could  have  taken,  and 
avoided  this  particular  crossing,  oy  going  about  a  mile  further ; 
but  this  was  the  road  usually  taken  by  him,  and  was  a  public  high- 
way used  as  such.     The  fact  that  the  plaintiff  was  driving  a  span 
of  colts,  or  that  he  took  this  road  instead  of  another  and  perhaps 
safer  one,  would  not  be  such  contributory  negligence  on  his  part 
to  prevent  a  recovery.     His  right  to  drive  young  horses  and  to 
travel  on  any  ptiblic  thoroughfare  cannot  thus  be  abridged.    We 
do  not  say  that  there  may  not  be  cases,  where  the  character  of  the 
teauL,  and  the  road  taken,  in  preference  to  another  equally  conven- 
ient or  nearly  so,  and  safer,  might  not  be  taken  into  consideration 
by  a  jury  with  the  other  facts  in  the  case,  as  tending  to  show  a  want 
of  ordinary  care.    It  must,  however,  be  a  very  strong  state  of  facts 
indeed,  that  would  justify  a  com't  in  taking  the  case  irom  the  jury. 
The  matter  should  not  be  in  doubt,  and  we  are  not  prepared  to  say 
that  men  of  ordinary  care,  prudence  and  intelligence  would  have 
considered  it  dangerous  to  have  taken  the  road  m  question  with  a 
team  like  the  one'  driven  by  the  plaintiff.     From  his  testimony  it 
does  not  appear  that  he  did  not  exercise  due  care  and  caution  in  ap- 
proaching the  crossing,  and  it  is  only  when  he  gets  within  a  few 
leet  of  the  railroad  track  and  sees  a  train  approaching  and  close  at 
hand,  that  he  can  be  charged  with  negligence  in  attempting  to  cross 
the  track.  This  was  the  first  warning  or  knowledge  that  he  had  that 
a  train  of  cars  was  near,  and  with  a  nigh  embankment  on  one  side, 
and  the  apparent  danger  in  attempting  to  turn  in  an  opposite  direc- 
tion ;  witnout  time  for  reflection  or  to  deliberate  and  calculate  or 
measure  distance,  he  had  to  determine  his  coui-se  and  instantaneous- 
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1 J  make  the  attempt.  That  he  waB  in  a  dangerous  podtioxi,  wbetlier 
he  stood  still,  attempted  to  tarn  or  to  croos  the  track  cannot  be 
doubted  ;  and  of  this  he  seems  to  have  been  well  aware.   The  pres- 
ervation of  his  life  and  property,  we  mi^ht  well  assume,  would 
lead  him  to  take  what  he  then  considered  the  safest  courBe,in  view 
of  the  facts  and  surrounding  circumstances  then  apparent  to  him.  A 
stricter  rule  should  not  be  neld  here  than  in  criminal  cases,  where 
the  right  of  one  in  apparent  dan^r  to  act  upon  ciroumstanoes  as 
they  appear  to  him  at  the  time  is  well  settled,  and  although  eab- 
sequent  investigation  may  show  that  he  erred,  yet  that  alone  will 
not  make  him  criminally  responsible.    If  the  neglect  of  the  com- 
pany to  sound  a  whistle  when  approaching  the  highway,  pennitted 
the  plaintiff  to  drive  into  a  dangerous  position,  under  circnmstances 
which  allowed  him  no  time  lor  calm  reflection,  and  he,  acting 
upon  the  spur  of  the  moment,  in  his  efforts  to  avoid  the  danger, 
made  a  mistake,  and  took  what  subsequent  cool  deliberate  investi- 
^tion  may  show  to  have  been  wron^,  and  that  some  oth^  course 
would  have  been  better  if  not  absomtely  safe,  yet  he  cannot  be 
charged  with  contributory  negligence  becanse  of  such  error  of 
judgment  under  such  dangerous  circumstances.     This  is  the  rule 
m  both  civil  and  criminal  cases,  sustained  by  an  abundance  of  au- 
thority, if  any  indeed  were  needed.     This  case  was,  therefore,  very 
properly  submitted  to  the  jury  upon  the  facts. 

We  do  not  understand  any  serious  objection  made  to  the  charge 
of  the  court,  touching  the  right  of  tlie  plaintiff  to  recover,  in  case 
the  jury  found  him  to  have  been  gnilty  of  negli^nce,  and  a  care- 
ful examination  of  the  instructions  given  show  uiat  no  complaint 
could  well  be  made  thereto.  The  court  repeatedly  told  the  jury,  that 
the  plaintiff  could  not  recover  if  he  was  negligent — so  full  and  ex- 
plicit were  the  instructions  upon  this  subject  that  we  need  not 
quote  at  length  therefrom. 

In  our  opmion  no  error  was  committed  and  the  judgment  must 
be  afi&rmed  with  costs. 

The  other  justices  concurred. 

Bee  note,  p.  128. 
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V. 

St.  Paul,  Minneafolib  and  JJLakttoba  By.  Oo. 

{Adwine§  Ocue^  Minnmata.    Deemb&r  24,  1881.) 

Plaintil^  while  croesiDg  the  railway  of  defendant  upon  a  public  street, 
diiTinff  m  span  of  hones  with  »  wagon,  was  struck  by  a  tarain  of  cars  pro* 
peUed  loj  an  engine.  Bridence  that  the  train  was  propelled  at  an  unlawful 
rate  of  speed ;  that  no  bell  was  rung,  or  signal  given,  as  requir^by  law ;  that 
it  was  an  unusually  dangerous  crossing,  and  that  no  fla^^nan  was  stationed 
there  to  warn  trayellers;  and  that  a  view  of  the  passing  train  was  obstructed 
froBA  one  approaching  on  the  street  by  a  train  of  cars  leln;  standing  upon  a  side 
tnek,  extending  across  the  street,  with  an  opening  in  the  train  for  passflge 
upon  the  street.  Msld,  sufficient  evidence  to  charge  defendant  with  negii- 
gence. 

It  appearing  that  plaintiff  before  going  through  the  opening  in  the  train 
and  upon  the  track  where  the  accident  occurred,  brought  bis  horses  to  a  walk, 
but  did  not  stop  them,  nor  leave  his  wagon  and  go  forward  where  he  could 
see  an  approaching  train ;  that  he  looked  and  listened  for  a  train,  but  could 
not  see  or  hear  any  signal  of  its  approach. 

&ltL,  that  the  evidence  does  not  show,  as  a  matter  of  law,  contributory 
Diligence  on  the  part  of  the  plaintiff. 

Appbal  from  order  of  district  cotirt,  county  of  Ramsey. 

B.  B.  Oalufiha  and  Bigelow,  Flandran  and  Clark,  for  appellant. 
C.  K.  Davis,  for  respondent. 

Dickinson,  J. — Tnis  action  was  brought  to  recover  damans 
upon  the  gronnd  of  negligence  for  injuries  to  the  person  of  me 
plaintiff,  and  to  his  horses  and  wagon,  caused  by  a  collision  with  a 
train  of  cars  of  the  defendant  at  the  crossing  of  its  line  of  road 
over  Third  street,  in  the  city  of  St.  Panl.  The  plaintifE  having 
Teoovered  a  verdict,  the  questions  are  presented,  upon  this  appe^ 
from  an  order  refusing  a  new  trial,  whether  the  defendant  was 
shown  by  the  evidence  to  have  been  chargeable  with  nedigence  in 
the  premises,  and  whether  it  does  not  appear  that  the  plaintiff  was 
guilty  of  contributory  negligence.  The  street  where  the  accident 
occurred  is  much  travellra.  The  plaintiff  was  familiar  with  the 
premises,  and  with  the  manner  in  which  defendant  was  accus- 
tomed to  run  its  cars  and  trains,  and  to  guard  the  crossing  here- 
of stated.  Several  tracks  of  the  defendant  cross  the  street  at 
this  point  upon  the  grade  of  the  street.  Much  switching  is  neces- 
sarily done  m  this  place  in  making  up  trains  and  distributing  cars. 
Such  work  is  done  at  all  hours,  and  at  times  when  regular  trains 
are  not  running.  The  defendant  was  accustomed  to  nave  a  flag- 
man stationed  at  the  crossing  to  warn  travellers  of  danger  between 


r-in*rL  «  irrir-   r^i«jft  "^  •  —  "jsl  n  Tut  mjocniun.  ^voiec  lierB  w»no 

isaiL  ir  i*.T  csTF  irss  £tuidiD<; 


-iLtT  frTijan^L  ic  Tiftt  croBBz^  80  as  to 
«L'v*  ^  T«?s..j*»-  •'-^fr-s  i^ii  sj."Tv  a:  -mt  srij^oHr  of  iit<am  90  feet, 
»  '.^  t^  z^i.-'t  lt  ^'-fssi  ▼Tntr'r^g'  "wem  if  7irc<i*fc.  Tbe  injury 
▼-.»-  r-iu^r:  1'^  1  "Trail.  -.3ir£jrnzi;r  '»-  ntiir  oc?-  il  frnm  csf  id  engine 
▼•::.  •':.»*r  -ajTr  ji  ilm^  tobc  Tmii*mr  tSL  iiif  irafi  'nf'wT  west  of  that 
xK  T"^:'^i  -jjt^  >  I  ar!v  Y^-j7i  lOnidmr  _i.«rrc"dinc  t:«  lie  teEtiiDODj 
ii-  ^>^^ru  T'niAL'ei-=£>  r  "n^  m'-'-mir  ic  TUf-  sks-  rif  frccn  tvelTe  to 
l:r*>;«ei  nilt*  ai  ii-m:  i^nn.^i^i  so.  ir-dnuaist  a:  tbt  £±it  forbade  the 
^mn.iix  it  aiTv  sr  l  r^aitg^  nnt  ir  sitseL  Tnar  irt:  Tr.fies  an  honr. 
1'  ^  iKf*^t?5fii-7  :rL  tnr-L-iLJur  it  mi^^  uit  ac^  or  rrod  cf  lie CDgine, 
i»  "rifc^  li.mt  jx  11^  Stoit-  TTiif  iT^A-jinif  "vat  XT»iCi  Third  street, 
;r^»:iir  '•^^^^  nr^:!!^  i  t^an.  if  ^^rt'TTieL  iiiCH&.  Tii£>  evSdeoee  tended 
'^.  ^r-.n-^ -.IOC  71K  :»ii:.r»  g^irr-nx"^:  "iiitTair-n*!  srvoan^  be  hionf lit 
1.^  vaiTL  i.'vx  V.  a.  ^»T*i.  jmi  latf  ttpttt  Tiii5fir  frZ  fc«i:m>L but  aid 
3i  r.  eii-'^^j  K--C  :  "iiac  iti  jL»:ii::f£  ':«niL  "iriT^  sud  i5s<es»d  fwany 
4.:»^»'"A»ji-ix  'irun.  ':«r:  ieuj-i  31.  in*.  a^£  ziai:.  ik>  beCI  vasmng  or 
''.''  .r»-f  ^'./naJ  rr^sL :  "zia::  it*  ?r»Lj£  ij.x  «e  "iiiir  occzLtis  tnun,  becanse 
r.i*:  xn^z,  'A  'jr.  J.  aj^  giLL'f  ""rr  :c.  'lu*  rrsfi  sl-^r  h  <»irt  from  xiew. 


-w/.r^  ^r:Te  :cl  i^t  snisiZLr  :«fcir«*sr  ti*  catrs  szu>dii2ir  on  the 


ir<c  trtt^i-  sr^i  m  lit  pfasei  ijjr.'Tcri.  il*t  r»pfr"T^  fn  the  train  he 
fctir  v^  r^^-r-^-  -"ars-  t:*  c:  lij*  fe^.oi  T7»:k  Ar-rcvaciiing  the  street 
*:*'/«  :.^  ii^  "^lL^  '•ei  lif  l-:r=»rs  acfi  «:naecLT-*etl  to  pass  otw  before 
t;>r  trk^L  v-T  ^Le'  liii  ei.i  -:f  Lk  mxriQ  Wb  ssriKk,  cansing  the 

T:!^  rtiril'iX.  nftObsaHlT  h:T.:.>es  a  fniir:^  by  the  jury  that  the 
^lUztji^tit  va*  cLarg'ea'oIe  wiih  r:esrliz^"t».caiit£2g  the  injnrycom- 
o,:iluA  oif  arid  ie  »a£e:enrlT  sap>;.r:£»l  by  the  CTidence.  A  find- 
if^K  \ty  t\iH  yirj  that  the  train  was  mn  at  an  unlawful  rate  of 
u\t*t^A^  and  tijat  no  bell  was  nmz  or  other  sgnal  givai  of  the  ap- 
ffff/H/tliitiu;  train,  would  be  lusiilied  by  the  evidence,  and  the  uncon- 
inuiU:UA  tsv'ubmce  showed  that  there  was  a  great  deal  of  trayel 
u\MfU  t\ui  Jrtreet  at  the  place  of  the  accident ;  that  very  many  trains 
\y4H^*A  ovist  i\ut  street  crossing,  and  at  all  hours ;  that  no  dagman 
wm  Mtationcr]  there  to  warn  trarellers  of  danger  prior  to  7  o'clock 
In  the  rnornirij^ ;  and  that  the  thiin  of  freight  cars  was  so  left  as  at 
l<ja«t  practically  to  obstruct  the  view  of  approaching  trains  from 
one  r^>rn!ng  to  the  crossing  from  the  east.  These  facts  abundantly 
Niipport  the  conclusion  of  negligence  on  the  part  of  the  defendant 
Thn  defendant,  however,  more  strenuously  urges  that  the  case  pre- 
nentM  A  cttMO  of  contributory  negligence.  The  verdict  in  favor  of 
thn  plaintiff  oxprcssos  the  nnding  oy  the  jury  that  the  plaintiff  was 
not  tf^^'lty  of  negligence  contributing  to  produce  the  mjury;  and 
w«^  niivo  only  to  consider  whether  the  evidence  sustains  that  con- 
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dnsioii,  or  whether,  as  defendant  daims,  the  case  ehows  oondn- 
siYel  J  such  n^Iigence. 

It  is  n^Iigence  for  one,  in  the  presence  of  any  known  danger,  to 
omit  to  ezerdbe  such  caref  uhiess  as  prudent  persons  would  ordinsr 
rily  exercise  under  like  circmnstances ;  and  since,  to  one  approach- 
ing a  crossing  like  that  in  question,  the  danger  is  obvious  and 
great,  the  law  holds  it  negligence  for  him  to  do  so  without  the 
Tigilant  exercise  of  his  senses  of  sight  and  hearing.    Brown  v.  M. 
and  St.  F.  By.  Co.  22  Minn.  165.    But  ordinarily  the  question  of 
negli^nce  is  one  of  intermingled  law  and  fact,  and  is  lor  the  de- 
termination of  the  jury.    The  law  does  not — ^as  it  cannot — ^pre- 
scribe a  general  measure  of  carefulness,  except  that  which  varies 
with  the  circumstances  of  each  particular  case,  viz.,  what  would 
prudent  persons  ordinarily  do  under  like  circumstances  ?    It  was 
shown  by  evidence,  the  truthfulness  of  which  it  was  for  the  jury 
to  determine,  that  the  plaintiff  brought  his  team  to  a  walk,  and 
looked  both  wa^s  and  ustened,  but  could  neither  see  nor  hear  the 
train  nor  any  signal  of  its  coming.   That  he  could  not  see  the  train 
nor  hear  it  may  seem  remarkable,  but  it  is  perhaps  sufSciently  ex- 
plained by  the  fact  of  the  intervening  freight  cars.    What,  if  any, 
other  noises  from  any  source  may  have  pr^ented  hearing  the  tram 
the  case  does  not  disclose ;  but  the  testimony  of  plaintifi,  and 
of  another  with  him  in  the  wagon,  is  that  they  looked  and  listened 
for  the  cars  and  did  not  hear  uiem.    We  cannot  say  the  fact  was 
otherwise. 

The  proof  that  no  bell  was  rung  is  from  witnesses  who  testify  to 
having  listened  to  hear  a  bell,  and  that  they  did  not  hear  any.  It 
is  more  than  mere  negative  testimony.  The  law  required  the  ring- 
ing of  a  bell  eighty  rods  distant  from  the  crossing,  and  the  conduct 
of  the  plaintiff  might  be  properly  regulated  to  some  extent  with 
regard  to  this  duty  imposed  upon  the  defendant  by  law,  and  which 
he  had  a  right  to  expect  woula  be  performed.  He  was  not  required 
to  use  every  precaution  which  might  have  contributed  to  his  safety, 
bat  only  such  as  common  prudence  dictated.  We  cannot  say,  as  a 
niatter  of  law,  that  it  was  oegligence  not  to  have  entirely  stopped 
his  team,— Kellogg  v.  N.  T.  Cent,  and  Hud.  Riv.  R  R.  Co.  79  K 
T.  72 ;  Eilert  v.  Green  Bay  and  Minn.  E.  R.  Co.  48  Wis.  606 ; 
[S.  C.  4  N.  W.  Rep.  769 ;] — or  that  common  prudence  required 
Mm  to  get  down  from  his  wj^on,  and  go  forward  on  foot  to  look 
along  the  line  of  the  track.  Duffy  v.  Chicago  and  N.  W.  Ry.  Co. 
32  Wis.  269 ;  Davis  v.  N.  T.  and  Hud.  Riv.  R.  R.  Co.  47  N.  Y. 
400.  Such  precaution  is  believed  to  be  extraordinary,  and  to  ex- 
<^  the  strict  measure  of  common  piiidence ;  nor  is  it  clear  that 
the  course  of  greater  prudence,  after  plaintiff  had  passed  in  between 
tlie  freight  cars  standing  on  both  sides  of  his  way,  and  saw  the 
coming  train,  was  not  to  endeavor  to  force  a  passage,  rather  than 
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incur  the  pertap.  pater  hsard  of  atteoiptiag  to  tan  buck  witl, 
a  spirited  span  of  horses. 

UpoQ  a  consideratioa  of  the  whole  csEe,  we  see  no  reason  to  get 
aside  the  verdict  of  the  jury,  and  the  order  refusing  a  new  tnal  is 
affirmed. 

Mr.  Jnatioe  Clark,  having  been  of  oonnsel  in  this  case,  took  do 
part  in  the  decision. 

See  DoCe,  p.  1S8. 


The  Kakbas  Pacific  Br.  Co. 

LviCAH  BlCHABDSON. 
(35  KatUM  BeparUj  891.     Jmmary  TVnn,  1881.) 

Where  the  plsintiff  testified  that  as  he  approached,  with  his  waffon  and 
team,  a  railroad  crossing  of  a  public  street  in  the  city  of  Topeka,  adjoiniDg 
the  passenger  depot  of  the  railway  company,  he  lm»ked  to  the  west,  (the  di- 
rection from  which  the  train  came,^  and  all  he  saw  was  a  large  pile  of  lum- 
ber, and  didn't  hear  any  bell  or  whistle;  and  a  witness  stated  that  he  was  ten 
or  fifteen  feet  from  the  depot,  but  heard  no  signals  until  the  collision,  aod 
would  have  heard  them  if  any  had  been  given ;  and  four  other  witnesses,  who 
were  present,  testified  that  they  did  not  hear  the  whistle  sounded  or  the  bell 
rung  until  the  instant  of  the  collision ;  and  a  passenger  on  the  train  aod  in  a 
car  next  to  the  rear  one  stated  that  he  didn't  hear  any  idarm ;  and  on  the 
part  of  the  defense,  the  fireman  and  engineer  testified  that  they  whistled  for 
station  above  the  tank  800  or  400  yards  west  of  the  crossing,  and  rang  the 
bell  continuously  from  the  tank  until  the  train  stopped ;  and  fiyre  other  wit^ 
nesses  stated  that  they  heard  the  whistle  sounded  300  or  400  yards  west  of 
the  crossing,  and  the  ringing  of  the  bell  as  the  train  came  in;  hdd^  that  there 
was  a  sufficient  conflict  of  evidence  to  raise  a  question  of  fact  whether  I>roper 
and  timely  signals  were  given,  and  the  trial  court  was  justified  in  submitting' 
the  evidence  to  the  jury  for  their  consideration.  HM,  further,  that  there 
was  evidence  sufficient  to  sustain  the  finding  of  the  jury  that  proper  signala 
of  the  approach  of  the  train  to  the  crossing  were  not  given. 

Where  the  evidence  on  a  question  of  negligence  is  doubtful  and  presents 
qualifying  circumstances,  and  the  inferences  to  be  drawn  from  the  facts  are 
uncertain,  it  is  the  province  of  the  lury  to  decide. 

Where  a  person,  as  he  approached  a  railroad  crossing  at  the  main  thorough- 
fare of  a  city  with  his  team  and  wagon,  looked  west,  (the  direction  from 
which  the  train  afterward  came,)  saw  only  a  pile  of  lumber,  and  heard  no  bell 
or  whistle,  then  looked  ahead,  saw  the  street  clear  and  attempted  to  drive 
across,  then  tried  to  pull  his  team  around  to  avoid  the  coming  train,  bnt  too 
late  to  prevent  a  collision,  and  evidence  is  produced  tending  to  prove  that 
the  train  was  coming  in  at  too  great  a  rate  of  speed,  and  that  no  timely 
signals  of  warning  of  the  coming  of  the  train  were  given,  but  some  witness^ 
testified  that  they  hallooed  to  him  to  stop  as  the  train  was  coming,  and  one 
witness  stated  that  he  took  off  his  hat  at  him  and  told  him  the  train  was  com- 
ing, and  such  person  testified,  *'  He  didn't  hear  anybody  call,"  hdiy  that  it 
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wHl  be  left  to  the  jury  to  say  whether  such  person  was  guilty  of  contributory 
negligence.  In  such  a  case,  and  under  such  circumstances,  the  question  of 
negligence  or  want  of  proper  care  is  a  matter  of  ordinary  observation  and  ex- 
perience of  the  conduct  of  men,  and  the  judgment  of  a  jury  ought  to  control. 
In  an  action  by  a  plaintiff  for  personal  injuries  against  a  railroad  company, 
it  was  averred  in  the  petition  that  the  injuries  were  caused  by  the  neglect  of 
the  company  in  crossing  the  public  street  of  the  city  with  a  locomotive  and 
train  of  cars  at  a  very  swift,  rapid,  dangerous  and  reckless  rate  of  speed,  and 
without  giving  any  warning  of  the  approach  of  the  locomotive  and  cars  by 
sounding  a  whistle  or  ringing  a  bell,  and  that  the  view  of  the  approach  uf 
the  locomotive  and  cars  was  obstructed  by  cars  standing  on  the  track  and  by 
lumber  piled  in  close  proximity  to  the  road :  Held,  not  error,  under  the  alle- 
gations, for  the  trial  court  to  permit  the  plaintiff  to  prove  that  the  company 
had  no  flagman  at  the  crossing  of  the  street,  as  one  of  the  circiunstanoes  exist- 
ing at  the  time  and  place  of  the  accident. 

Ekrob  from  Shawnee  District  Court 

This  action  was  brought  September  5,  1879,  by  ]>man  Kichard- 
Bon  against  the  Kansas  racific  Ry.  Co.,  to  recover  Jl 0,000  for  the 
injury  to  plaintiff's  person  and  also  to  his  team,  harness 'and  wagon, 
occasionea  by  the  negligence  of  defendant's  agents  and  employees 
in  running  over  with  its  locomotive  and  train  said  team,  etc.,  while 
being  driven  by  him  across  Kansas  avenue,  a  main  thoroughfare  of 
the  city  of  Topeka,  adjoining  the  passenger  depot  of  the  defendant. 
Plaintiff  testified : 

"  I  live  on  Western  avenue  and  Fifth  street ;  I  came  here  last 
April,  and  have  a  wife  and  three  children.  On  the  13th  of  last 
Augnst,  1879, 1  was  hauling  rock  for  the  distillery ;  was  going  from 
the  bridge  north  on  Kansas  avenue ;  my  team  was  going-  north  on 
a  slow  trot.  I  looked  to  the  west.  All  I  saw  west  of  me  was  a 
large  pile  of  lumber.  I  had  never  been  there  befo|re  Monday ; 
never  saw  the  cars  there  but  once;  heard  a  good  deal  of  noise ^. 
didn't  hear  bell,  whistle,  or  anything.  I  looked  ahead,  and  every- 
thing was  all  clear  in  the  street. ,  When  I  saw  the  train,  the  first 
thing  I  threw  up  my  hands  and  pulled  my  team  around,  and  the 
tEain  whooped,  whooped,  whistled  and  struck  about  the  same  time. 
When  I  woke  up,  was  lying  on  my  back  half-way  down  the  depot 
building.  I  remember  two  men  helping  me  up,  and  I  said  ray  back 
was  hurt.  I  saw  my  horse  with  three  legs  cut  off.  When  I  got  up 
and  walked  about,  some  gentleman  asked  if  I  was  hurt.  Some  one 
came  out  and  shot  the  horse.  Wagon  all  smashed  to  pieces.  Didn't 
know  what  became  of  ray  mule  until  Friday  morning.  My  team^ 
wagon  and  harness  were  worth  $300.  I  was  making  $3.25  to  $3.50 
per  day.  I  worked  hauling  rock.  Never  sick  but  once,  twenty 
jeare  ago,  and  doing  heavy  work.  After  cars  struck  me,  I  felt  pain 
in  my  bacL  I  went  walking  about;  walked  better  that  evening- 
than  afterward.  In  morning  I  lay  flat  on  my  back.  Dr.  Early 
came  five  or  six  times  to  attend  me ;  gave  me  liniment  to  rub  me, 
^as  four  weeks  in  bed.  I  couldn't  tSl  what  place  was  hmrt ;  m j 
eA.&E.  RCa8.-7 
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whole  body  was  Lurt ;  I  suffered  every  night  for  two  or  thiee 
weeks.  I  ain^t  able  to  do  anything,  but  walk  about ;  can't  work  I 
can't  stoop  over ;  have  to  carry  my  back  straight.  I  first  saw  llie 
cars ;  didn't  hear  whistle  or  bell,  there  was  so  much  racket  and 
noise.  There  was  no  one  there  to  stopme  or  warn  me.  Was  about 
"  from  here  to  there"  from  Inmber.  When  1  woke  up  was  on  plat- 
form of  depot.  I  am  about  forty-three  years  old.  I  nad  sideboanb 
and  dumpboard8  in  wagon,  stone-hauling  bed.  My  son  was  on  the 
wagon  with  me.     Eailroad  company  has  not  paid  me  anything." 

On  cross-examination,  witness  further  testified  as  follows: 

"  I  made  three  trips  on  Monday ;  didn't  see  any  cars  on  Monday. 
I  made  four  trips  on  Tuesday  ;  didn't  see  any  cars  except  at  sun- 
up. On  Wednesday  I  saw  four-horse  'bus  at  track.  I  was  about 
length  of  this  room  from  'bus  when  I  saw  it  first.  Saw  'bus  there 
before  Wednesday  morning.  Didn't  know  what  they  were  there 
for.  I  was  in  a  big  hurry ;  had  made  three  trips  before  I  got  hmt 
I  was  thinking  about  my  business,  and  nothing  else ;  wanted  to 
make  as  many  trips  as  possible.  When  I  first  looked  up  I  wan't 
very  far  from  road.  When  I  got  to  street  this  side  oi  track,  I 
didn't  know  whether  I  looked  up  that  street  or  not,  but  I  did  look 
west  before  I  got  to  the  track.  Freight  cars  were  behind  lumber. 
Didn't  hear  anybody  call ;  was  thinking  about  my  business.  Boards 
rattled  in  wagon ;  lots  of  noise.  Looked  straight  ahead.  Didn't 
hear  bell ;  can't  swear  whether  one  was  rung  or  not.  First  thing 
I  did  when  I  saw  train  was  to  throw  up  my  hands,  to  wheel  horses 
round ;  they  were  on  first  ties  of  track ;  horses  were  turning  when 
struck ;  wan't  thinking  about  train.  It  was  about  five  or  six  min- 
utes after  I  was  struck  before  I  woke  up.  It  hurt  me  woree  to  lean 
back  than  to  stand  up.  I  walked  up  stairs  to  see  my  boy ;  then  I 
walked  down  stairs,  and  then  home,  on  Western  avenue  and  Fifth 
street.  I  saw  the  doctor  first  that  night.  Mr.  Herald  carried  my 
boy  home.  Mr.  Herald  was  there  when  I  got  hurt.  I  didn't  Bend 
for  Dr.  Early.  On  this  side  of  the  bridge  I  was  breaking  down, 
and  had  to  get  a  cane.  I  saw  Mr.  Her^d  at  depot  after  I  got 
hurt." 

Eeexamination :  "  I  looked  and  saw  a  pile  of  lumber  on  my 
left." 

Upon  redirect,  plaintiff  testified : 

"  On  account  of  the  accident,  I  lost  the  use  of  my  sexual  o^ans, 
and  have  not  had  the  use  of  them  since  the  accident.  Dr.  Earlr 
came  to  me  five  or  six  times,  and  said  he  would  not  come  back 
until  I  sent  for  him.  My  son  lb  well.  I  haven't  paid  Early  any- 
thing, and  have  not  promised  to  pay  him  anything ;  don't  know 
what  he  charges.  Haven't  bouffht  any  medicine.  1  walked  home 
after  I  was  hurt.  I  don't  think  I  took  my  mule  and  hitched  him 
to  the  fence.  I  never  heard  man  call  out.  Mr.  Sheldon  and  an- 
other came  to  me  and  rubbed  my  back,  and  said,  *  You  will  be  all 
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nVht-'    He  said,  '  We  came  to  make  a  kind  of  settlement.'    I 
said  I  felt  so  bad  that  I  didn't  want  to  talk." 

There  was  other  evidence  of  the  occnrrences  at  the  time  of  the 
accident.  Some  of  the  witnesses  testified  that  the  train  came  in 
nnusnally  fast ;  that  there  was  a  failure  to  blow  the  whistle  or  ring 
the  bell  until  the  collision,  and  that  there  was  no  flagman  at  the  cross- 
ing. The  evidence  for  the  defendant  was,  that  a  number  of  persons 
hallooed  to  plaintiff  for  him  "  to  stop — the  train  was  coming ;"  that 
the  driver  of  a  four-horse  'bus,  standmg  a  few  feet  south  of  the  track 
and  west  of  the  depot,  hallooed  and  took  off  his  hat  at  him,  and 
"  told  him  the  train  was  coming ;"  that  the  whistle  was  blown  300 
or  400  yards  west  of  the  crossing,  and  the  bell  rung  continuously 
for  100  yards  before  reaching  the  crossing ;  and  that  the  train  was 
not  running  at  a  high  rate  of  speed.  Tne  employees  on  the  train 
gave  evidence  that  all  used  due  care.  Other  facts  appear  in  the 
opinion.    The  court  charged  the  juiy  as  follows : 

"  This  is  an  action  brought  bv  Lyman  Bichardson,  the  plaintiff, 
to  recover  from  the  defendant  damages  which  he  alleges  were  sus- 
tained by  him  from  the  careless,  umawful  and  negligent  conduct 
and  acts  of  the  servants,  agents  and  employees  of  the  defendant.  He 
allies  that  the  locomotive  and  train  of  cars  of  the  defendant,  while 
crossing  Kansas  avenue  in  the  city  of  Topeka,  ran  against  and  over 
liim,  his  wagon  and  team,  injuring  him  and  injuring  his  team,  wagon 
and  harness ;  that  this  was  done  by  the  negligence,  carelessness,  de- 
fault and  unskilfulness  of  the  servants,  agents  and  employees  of 
the  defendant,  and  without  any  fault  of  the  plaintiff. 

"  The  jury  are  the  exclusive  judges  of  the  evidence,  of  its 
vei^t,  and  of  the  credibility  of  the  witnesses. 

"The  burden  of  proof  is  upon  the  plaintiff  to  prove  the  alleged 
negligence,  carelessness  or  fault  of  the  defendant  (or  the  servants, 
agents  or  employees),  and  injuries  resulting  therefrom,  and  that  he, 
the  plaintiff,  was  in  the  exereise  of  due  care  at  the  time,  and  that 
he  was  not  guilty  of  any  negligence  that  contributed  to  the  injury 
of  which  he  complains. 

"  By  law,  railroad  companies  are  liable  for  all  damages  done  to 
person  or  property,  when  done  in  consequence  of  any  neglect  on 
the  pat  of  the  company. 

"While  this  is  tne  rule,  the  person  injured  must  not  be  guilty 
of  any  act  of  negligence  that  contributed  to  the  injury.  If  ne  is, 
he  cannot  recover.  But  if  the  negligence  of  the  person  injured 
contributed  only  in  a  remote  degree  to  the  injury,  and  the  negli- 
gence of  the  company  was  the  immediate  cause  oi  the  injury,  and 
with  the  exercise  of  ordinary  prudence  and  care  by  the  company 
the  injury  could  have  been  prevented,  then  the  company  is  liable. 
If  the  negligence  of  the  person  injured  was  slight  only,  and  the  neg- 
ligence of  tne  company  was  gross,  there  is  no  such  contributory 
negligence  on  the  part  of  the  person  injured  as  would  prevent  a 
recovery. 
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"  Wliether  or  not  there  was  negligence  on  the  part  of  the  com- 
pany or  its  employees,  is  a  question  of  fact  for  the  jury  to  determine 
from  the  evidence  and  tlie  law  as  given  them  by  the  court.  And 
if  there  was,  what  was  its  nature  and  degree  ? 

"  Now  negligence  is  a  want  of  due  diligence.  Common  or  ordinary 
negligence  is  the  want  of  that  degree  c^re  of  which  an  ordinarilj 
prudent  man  would  ordinarily  exercise  under  like  circumstances. 

^^  Slight  negligence  is  merely  the  failure  to  exercise  great  or  ex- 
traordinary care. 

'^  Gross  negligence  is  the  want  of  slight  diligence. 

^^  The  degree  of  care  and  diligence  necessary  and  proper  in  each 
case  varies  {uxsording  to  the  surrounding  circumstances ;  and  tlie 
jury,  from  all  the  evidence,  must  decide  what  degree  of  diligence 
and  care  is  necessary  and  proper  under  the  circumstances  of  the 
case  proved. 

^'  Railroad  companies  must  be  held  to  a  higher  decree  of  care 
in  passing  over  a  crossing  in  a  populous  city  than  in  places  where 
there  is  less  travd.  Regard  for  numan  liie  and  safety  demanck 
this. 

^^  In  determining  the  question  as  to  whether  there  was  any  neg- 
ligence on  the  part  of  the  defendant,  it  is  proper  to  consider  the 
rate  of  speed  at  which  its  cars  were  running ;  whether  there  was 
any  neglect  on  the  part  of  the  defendant  in  giving  proper  warning 
before  crossing  the  street.  In  deciding  upon  the  degree  of  speed 
at  which  the  cars  were  running,  you  may  consider,  in  connection 
with  the  other  evidence,  the  distance  the  cars  ran  before  they  stop- 
ped, after  crossing  Kansas  avenue. 

^^  It  is  not  enough  for  the  plaintifi  to  prove  simply  that  the  de- 
fendant was  guilty  of  negligence,  but  you  must  be  satisfied  from 
the  preponderance  of  the  testimony,  that  but  for  the  negligence  on 
the  part  of  the  company  the  injury  would  not  have  happened. 

^^  Xfow  it  is  the  duty  of  persons  about  to  cross  a  railroad  track  to 
look  about  them  and  listen  and  see  if  there  is  danger,  and  whether 
they  can  cross  the  track  in  safety,  and  they  are  not  relieved  of  this 
duty  of  care  and  caution  by  the  fact  that  a  train  is  behind  time,  or 
is  running  at  an  unusual  rate  of  speed,  or  that  they  are  absent- 
minded  or  absorbed  in  their  own  business.  They  are  bound  not  to 
go  recklessly  upon  the  track,  but  to  observe  the  proper  precaution 
themselves,  although  they  are  not  necessarily  obliged  to  stop  before 
crossing  the  track,  to  avoid  accidents ;  and  m  such  a  case  as  this,  it 
is  indispensible  to  a  right  of  recovery  that  the  injured  party  shall 
have  exercised  ordinary  care,  such  as  a  reasonable,  prudent  person 
wiU  always  arfont  for  the  security  of  his  person  or  property,  or  that 
the  injury  be  wuf uUy  or  wantonly  inflictea  by  the  defendant,  and  the 
mere  running  at  too  great  a  rate  of  speed  will  not  make  the  injury 
willful  or  wanton.  He  has  no  right  to  take  for  granted  that  no 
train  is  approaching,  and  if  he  approaches  the  crossing  at  snoh 
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fipeed  as  to  be  anable  to  control  his  team,  or  stop  it  if  necessary  at 
snch  a  distance  from  the  track  as  to  avoid  danger,  he  is  gailtj  of 
negligence  which  will  prevent  a  recovery.  And  if  he  sees  the 
tram,  or  coald  have  seen  it  by  the  exercise  of  ordinary  dih'gence, 
in  time  to  stop  his  team,  and  did  not  stop  it  or  attetupt  to  stop  it, 
he  cannot  recover.  And  if  yon  find  that  the  plaintiff  was  warned 
by  bystanders  that  the  train  was  approaching,  in  time  for  him  to 
have  stopped  and  avoided  the  collision,  and  did  not  heed  them, 
he  cannot  recover,  even  though  you  may  iind  that  the  defendant 
was  guilty  of  negligence. 

'*  Now,  while  it  is  a  general  rule  that  a  person  approaching  a 
railroad  crossing  should  use  both  eyes  and  ears  to  discover  aud 
avoid  an  approaching  train,  there  may  be  circumstances,  or  a  state 
of  facts  existing  in  some  cases,  where  the  most  vigilant  exercise  of 
those  organs  wul  fail  to  warn  and  protect  him — such,  for  instance, 
as  noises,  or  obstructions,  and  in  such  cases  the  law  does  not  chai^ 
a  person  with  contributory  negligence  ;  but  if  such  circumstances 
or  facts  were  known  to  the  person,  it  is  only  an  additional  reason 
why  he  should  be  more  vi^lant  and  cautious ;  and  if,  having  such 
knowledge,  he  neglects  to  oe  duly  cautious,  he  acts  at  his  own  risk. 

^'  If  the  juiT  find  for  the  plaintiff,  they  will  assess  his  damages  at 
such  a  sum  oi  money  as  will  fully  and  fairly  compensate  him  for 
the  damages  sustained  by  reason  of  the  injury  received.  They 
will  take  into  consideration  the  nature  and  extent  of  his  personal 
injuries,  his  sufferings,  the  length  of  time  he  was  disabled,  tne  value 
01  his  time,  his  expenses  in  being  cured,  his  condition  with  respect 
to  the  injuries  at  tnis  time,  the  effect  the  injuries  will  in  all  proba- 
bility have  upon  him  in  the  future,  and  the  injury  done  to  his 
wagon,  harness  and  team.  Taking  all  these  elements  into  consid- 
eration, as  shown  bv  the  evidence,  you  will,  if  your  verdict  is  for 
the  plaintiff,  assess  luU  compensatorv  damages. 

"In  addition  to  your  general  veroict,  you  will  answer  in  writing 
the  questions  herewith  submitted  to  you." 

Whereupon  the  jury  retired,  and  returned  a  verdict,  together 
with  the  questions  submitted,  answered  by  them.  A  copy  of  said 
verdict,  and  the  questions  and  answers,  is  as  follows : 

"Lyman  Richardson,  plaintiff,  v.  Kansas  Bacific  Ky.  Co.,  de- 
fendant— ^We,  the  jury,  nnd  for  the  plaintiff,  and  assess  his  dama- 
ges at  the  sum  of  two  thousand  dollars." 

The  jury  answer  the  questions  shbmitted  to  them  in  writing,  as 
'follows : 

"  Q.  1.  At  what  speed  was  the  train  on  this  defendant's  track 
running  at  the  time  of  the  injury  ?    A.  Fifteen  miles  per  hour. 

"  Q.  2.  Did  the  defendant,  the  Kansas  Pacific  Ry.  Co.,  give  the 
plaintiff,  Richardson,  proper  signals  warning  him  of  the  approach 
of  the  train  as  he,  the  plamtiff,  approached  the  crossing  ?    A.  "No. 
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^^  Q.  3.  Was  the  defendant,  the  Kansas  Pacific  B^.  Co.,  gailty 
of  gross  negligence,  which  caniBed  the  injury  to  plaintifi  t    A.  Yes. 

^^Q.  4.  Was  the  plaintifE,  Kichardson,  warned  that  the  train  was 
approaching  in  time  to  have  stopped  his  team  and  avoided  the  col- 
lision?    A.  No. 

^*  Q.  5.  Did  he  nse  his  eyes  and  ears  as  an  ordinarily  pradent 
man  would  have  done  under  like  circumstances  ?    A.  Yes. 

"  Q.  6.  Irrespective  of  any  warning  by  otliei-s,  could  he  have  heard 
or  seen  the  tram  approaching  iu  time  to  have  avoided  the  danger, 
if  he  had  used  ordmary.  care  and  diligence  ?    A.  No. 

^^  Q.  7.  Did  other  persons,  standing  at  an  equal  distance  from  the 
track  with  Kichardson,  at  any  time  before  he  reached  the  track, 
hear  the  bell  ringing  or  the  engine  approaching?  A.  No,  sitoated 
as  the  plaintiff  was. 

"  Q.  8.  What  (if  any)  negligence  was  Richardson  guilty  of  con- 
tributing to  his  injury  ?    A.  Not  any. 

"  Q.  9.  Was  the  defendant  guilty  of  any  negligence  contribut- 
ing to  the  injury,  and  if  it  was,  what  was  it?  A.  Yes.  Banning 
at  too  great  a  rate  of  speed  and  not  giving  suitable  warning. 

^^  Q  10.  Did  Kichardson  whip  up  his  team  just  before  reaching 
the  track  ?    A.  Yes. 

^^  Q.  11.  What  would  the  engineer  have  done  that  he  did  not  do, 
after  he  discovered  the  plaintiff  to  have  prevented  the  injury  ?  A 
Nothing.    It  was  too  late. 

^^  Q.  12.  Was  the  plaintiff,  Kichardson,  guilty  of  gross  negli* 
gence,  contributing  to  his  injury?    A.  No. 

^^  Q.  13.  How  near  the  crossing  of  Elansas  avenue,  on  the  side- 
^  track,  was  it  possible  for  freight  cars  to  stand  and  allow  the  pass- 
enger trains  to  pass  ?     A.  Fifty  feet 

'^  Q.  14.  How  near  to  the  east  end  of  the  lumber  yard  was  lum- 
ber piled  at  such  height  as  to  obstruct  the  view  of  a  train  approach- 
ing from  the  west,  to  one  riding  north  along  £ansas  avenue,  and 
standing  up  in  a  wagon?    A.  Within  five  feet. 

^^  Q.  15.  Was  Kidiardson  standing  up  in  his  wagon  as  he  ap- 
preached  the  track?    A.  Yes. 

"  Q.  16.  Could  an  ordinarily  prudent  man,  in  Kichardson's  posi- 
tion, have  heard  people  call  out  in  time  to  have  stopped  the  team 
before  reaching  tne  track  ?    A.  No. 

"  Wm.  D.  WnirroN,  Foreman." 

March  6,  1880,  a  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  for  tiie  plaintiff  upon  the  verdict.  The  rail- 
way conipany  brings  the  case  to  this  court. 

J.  P.  Usher,  for  plaintiff  in  error : 

1.  The  petition  specifies  with  particularity  the  alleged  negli- 
gence of  the  defendant,  both  of  omission  and  commission.  There 
IS  no  imputation  of  negligence  in  not  keeping  a  fla^an  at  the 
crossing.     To  show  negngence  by  defendant,  it  seems  it  is  compe- 
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tent  to  prove  that  it  kept  no  flagman  at  the  croseing.     (63  K.  Y. 
522,  ana  cases  cited]. 

The  admission  oi  evidence  of  negligence  not  alleged  in  the  pe- 
tition, in  addition  to  that  specified,  is  error.  (41  Mich.  433 ;  19 
Kas.  542 ;  8  id.  658 ;  4  Sandf .  6650 

2.  The  testimony  of  the  plaintiff,  including  that  of  all  the  wit- 
nesBes  in  the  cause,  does  not  prove  a  cause  of  action.  The  plaintiff, 
by  his  own  testimony,  shows  himself  to  have  been  negligent.  His 
n^ligence  was  without  qualification  or  mitigation.  The  defend- 
ant had  the  right  to  assume  that  the  plaintiff  had  ordinary  intelli- 

Snce,  and  would  conduct  himself  with  ordinary  prudence.      (58 
.  300 ;  81  id.  450 ;  1  Dillon,  579.) 

3.  The  plaintiff,  by  Ins  own  testimony,  proves  that  he  was  neg- 
ligent, and  that  his  injuries  occurred  solely  from  his  negligence, 
and  that  neither  court  nor  jury  has  the  right  as  gainst  the  defend- 
ant to  assume  that  the  testimony  of  the  plaintiff  is  untrue.  It  is 
his  own  sworn  admission  of  his  conduct  at  the  time  of  his  injury. 
(22  Kas.  353 ;  20  Mich.  128.) 

4.  Plaintiff  proves,  beyond  any  Question,  that  he  did  not  take 
the  slightest  precaution  to  protect  nimself  a^inst  injury.  It  is 
absolutely  certain  that  he  could  have  seen  the  train  ii  he  had 
looked  in  the  right  direction  for  it ;  and  that  he  could  have  heard 
it  if  he  had  listened  for  it,  and  this  independent  of  the  alleged 
whistling  and  ringing  of  the  bell.  He  admitted  that  his  owp 
wagon  was  so  constructed  and  equipped  as  to  make  so  much  noise 
from  the  rattling  of  the  boards  upon  it  that  he  did  not  hear  the 
approaching  train  of  locomotive,  tender,  and  eight  or  ten  cars,  and 
outers  that  as  an  excuse  for  not  hearing.  The  fact  that  he  had 
each  an  equipment  should,  in  the  exercise  of  due  care,  have  com- 
pelled him  to  an  increased  watchfulness,  a  more  vigilant  use  of  his 
eyes,  but  instead  of  using  them  he  says :  ^'  I  looked  straight  ahead." 
It  is  true  he  says  he  looKcd  to  the  west,  and  all  he  saw  was  a  large 
pile  of  lumber,  but  he  don't  say  that  the  lumber  obstructed  his 
view  of  the  approaching  train,  or  that  he  looked  for  it ;  and  it  is 
absolutely  certain  that  he  did  not  look  for  the  train,  for  he  swears 
in  his  cross-examination :  "  Wan't  thinking  about  train."  Giving 
plaintiffs  testimonv  the  construction  most  favorable  for  him,  and 
it  appears  absolutely  certain  that  he  drove  upon  the  track  utterly 
heedtess  of  any  danger.  If  anything  is  settled  in  law,  it  is  that  a 
puty  about  to  cross  a  railroad  track  is  bound  to  exercise  reasonable 
care  and  diligence  to  avoid  injury  from  approaching  trains.  (63 
DL  178 ;  25  Mich.  470 ;  34  Iowa,  153 ;  33  Ind.  336-364 ;  105 
Maffi.  77;  28  Ohio  St.  340 ;  Thompson  on  Negligence,  401, 1212.) 

5.  Though  the  presumption  of  law  is  that  a  verdict  is  according 
to  the  facts  proved,  yet  the  testimony  in  this  case  is  so  overwhet 
pungly  against  the  plaintiff,  aside  from  the  plaintiff's  own  show- 
uig,  and  so  consistent  with  his  showing,  it  is  insisted  that  the  tes- 
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timony  ought  to  be  eonsiderod  in  ocHmeetion  with  phuntiflPs  far 
the  pnrpoee  of  ahowing  that  jdaintiff  was  negligent,  and  that  de- 
fendant was  not  negligent. 

6.  The  burden  of  proof  was  upon  the  plaintiff  to  show  lihe 
alleged  negligence  of  defendant  and  his  own  care.  This  is  not  the 
case  of  a  passenger  injured  while  being  transported,  in  which  case^ 
nnlees  the  plaintiff  proves  himself  n^lisent,  as,  for  instanee,  by 
thrusting  his  limbs  or  head  out  of  the  window,  the  law  presames 
him  to  have  been  exercising  due  care.  The  testimony  shows  be- 
yond contradiction  that  the  plaintiff's  injury  was  caused  bj  his 
negligence  and  want  of  care,  and  it  equally  mis  to  show  any  cul- 
pable negligence  of  the  defendant ;  and  unless  a  party  can  show, 
m  cases  of  tnis  kind,  n^ligence  of  the  defendant  and  due  care  on 
his  part,  he  fails  to  maintam  a  case.  Proof  of  one  of  these  factors 
will  not  do.  This  case  comes  within  the  decision  of  this  oomt, 
frequently  announced,  that  if  the  plaintiff  fails  to  make  any  proof 
of  his  cause  of  action,  his  judgment  must  be  reversed.  (21  Eas. 
818 ;  23  id.  347 ;  18  id.  345 ;  1  id.  304 ;  7  id.  380 ;  10  id.  519.) 

7.  The  couil;  erred  in  its  instruction  to  the  jury.  Here  we  hare 
airain  the  oft-complained  of  interpretation  of  the  law,  that  if  plain- 
ticTs  negligence  was  slight  only,  and  defendant's  was  gross,  plain- 
tiff may  recover.  Agam  and  again  the  court  has  been  niged  to 
discountenance  ruling  in  this  form.  This  court  has  declared  that 
it  docs  not  adopt  and  has  not  adopted  the  doctrine  of  comparative 
nogligonco.  (14  Kas.  66.)  And  yet  it  cannot  be  suooessfnlly  eon- 
tondod  that  an  instruction  in  the  form  given  in  this  case  does  not 
liMul  the  jury  inevitably  to  compare  the  alleged  or  supposed  negli- 
ironoo  of  tlio  resjxjctive  parties.  The  instruction  is  the  same  as 
Uirtt  which  tlie  judges  give  in  Illinois,  where  the  rule  of  compara- 
tive nogliijiMice  prevails,  and  bv  no  other  court  is  it  tolerated  where 
^\uA\  rulo  diH^s  not  prevail.  The  decisions  of  this  court  upon  tbat 
K\ih  jt'ot  uix'  ui\dorstood  to  be  as  in  Illinois,  and  that  the  rule  of 
<HMU|mnUtvo  noii^Ha^Mico  prevails  here.    (Thompson  on  Negligence, 

(ionor«ll\\  it  is  l>olieved  that  lawyers  at  home  and  abroad  con- 
•iiilor  that  thi8  court  lu\s  adopted  this  rule  of  comparative  n^lj- 
^M\tH\  Tho  K\u*nod  and  careful  judge  who  tried  this  cause  evi- 
tlonilv  IntoiuiiHl  to  make  this  question  so  plain  in  his  instruction 
\\u\\  \]m  \H>«rt  would  nv>t  Iv  at  any  loss  to  ascertain  that  he  meant 
\\\  ihMnhM  tho  jurv  to  inmsidor  and  compare  the  negligence  of  the 
|k;U(uv«i  i\\  \\\\>  x\\\\%>  of  tho  juvidont :  and  ne  goes  on  to  declare  and 
\U^tiuo  what  ^Ui;la  no^^:;^Muv  is;.  a:ul  what  is  meant  by  his  pi-evious 
iu>u\i\*hou  in  )\\^|Hv(  to  5i«oh  negligence — and  the  same  as  to  gi'oss 
no^iii^>  u%\\  rho  jury  wvn^  toKi  that  **slight  n^ligenoe  is  merely 
iSo  laiUuv  u»  oxoiviM^  ^r\\a  or  oxtraorvlinary  care;''  and  according 
t\^  Uui.  iuMruotum  »nY  \u grvv  of  no^lis^Mice  occurring  by  the  faii- 
M\>^  U^  oxoiviM^  ^^>\^t  vvr  o\;nu»rvii::ary  care  would  be  slight  negli- 
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gence.  And  the  jury  would  understand  from  thk  that  extraordi- 
nary negligence,  as  defined  by  the  court,  would,  within  his  former 
instruction,  be  such  slight  negligence  only,  and  would  not  stand  in 
the  way  of  pluintifTs  ]*ecoyery.  Then,  as  to  the  definition  of  gross 
ncgli^nce,  which  is  declared  to  be  ^  the  want  of  slight  diligence :" 
by  this  definition,  the  jury  were  left  to  infer  that,  if  they  found 


the  jury  were  to  find  there  was  such  gross  negligence  as  to  make 
the  compBUiy  liable.  The  complaint  we  have  to  make  of  all  this 
is  this :  The  chronic  errors  whicli  grow  out  of  the  expression  that, 
if  plaintifPs  n^Iigence  is  slight  and  defendant's  gross,  he  must  re- 
cover. It  misleads  and  conrases.  The  rule  is,  and  the  one  whidi 
in  Pointer's  case  was  announced  to  be  the  rule  of  this  court,  that 
if  the  plaintiff  was  guilty  of  n^ligenoe  which  contributed  to  the 
accident,  he  cannot  recover. 

8.  There  was  no  proof  of  negligence  of  the  defendant.    The 
alleged  negligence  of  the  defenuant  consisted  in  the  rapid  move- 
ment of  the  train  without  signals  by  bell  or  whistle.    Tnere  is  ab- 
fiolntely  no  evidence  that  the  whistle  was  not  blown  or  the  bell 
rang.    The  most  that  can  be  said  is  that  plaintifiE  has  produced 
live  witnesses  who  said  that  they  did  not  hear  the  whistle  sounded  or 
the  bell  rung,  but  one  of  them  said  it  was  such  a  common  occur- 
rence that  he  did  not  notice  it ;  while  the  defendant  has  afiirma- 
tively  proved  by  five  witnesses  tliat  the  whistle  was  sounded  more 
than  tnree  hundred  yards  before  reaching  the  crossing,  and  the 
hell  continuously  rung  thereafter  until  the  collision.    This  afiSrma- 
tive  proof  must  in  all  stages  of  the  case  overbear  the  negative  testi- 
mony of  the  plaintiff.    (Thompson  on  Negligence,  434^  and  note 
7,  and  case  cited  in  note.) 
Campbell  &  Herald,  for  defendant  in  error. 
There  was  nothing  in  the  admission  of  evidence  that  the  plain- 
tiff in  error  had  no  flagman  at  the  crossing,  which  prejudiced  its 
rights.    This  evidence  tendered  no  new  issue,  and  would  be  proper 
under  the  ^ueral  allegation  of  negligence  in  the  petition.     The 
eonrt  could  have  properly  allowed  an  amendment  to  supply  this 
special  allegation  on  the  trial,  and  the  judgment  should  not  be  dis- 
turbed because  there  was  no  formal  amendment  actually  made. 
(8  Kas.  247;  12  id.  449;  6  id.  206;  17  id.  166.) 

There  is  no  variance  between  the  evidence  and  the  material 
auctions  of  the  petition.  (19  Kas.  407;  10  id.  127;  70  111. 
211.)     . 

Tne  special  findings  of  the  jury  settle  every  question  in  the  case 
in  favor  of  the  plaintiff,  and  as  the  defendant  presented  all  the 
questions  except  the  first  two,  and  was  present  when  the  answers 
were  returned  by  the  jury,  and  made  no  objections  to  the  form  of 
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the  findings,  it  cannot  now  claim  the  findings  are  not  proper.  The 
findings  and  verdict,  having  been  approveid  by  the  coort  below, 
should  stand.  (21  Kas.  645;  14  id.  527;  19  id.  13;  17  id.  173; 
15  id.  116;  16  id.  207;  10  id.  126.) 

This  case  was  tried  by  a  fair  and  impartial  jniy,  which  heard  all 
the  witnesses  testify,  and  viewed  the  Ioctib  in  quo ;  and  it  was  in 
their  province  to  pass  npon  every  question  of  fact  submitted  to 
them,  and  to  draw  conclusions  from  the  entire  evidence  to  sustain 
their  verdict  (18  Kas.  529 ;  14  id.  53 ;  8  id.  Ill,  408  ;  16  id. 
255  ;  45  N.  Y.  450.^  All  questions  of  negligence  are  for  the  juiy. 
and  the  jury  founa  specially  that  the  plaintiff  was  not  guilty  of 
contributory  n^ligenoe.  If  the  evidence  in  a  case  merely  tends 
to  show  contributory  negligence,  it  is  for  the  jury  to  pass  upon  it. 
(14  Kas.  53 ;  39  N.  Y.  68 ;  53  id.  654;  52  id.  439 ;  32  id.  603;  36 
id.  133 ;  34  id.  626 ;  75  id.  332  ;  28  Wis.  487 ;  29  id.  21.) 

The  burden  of  proof  was  upon  the  defendant  to  show  want  of 
care  in  the  plaintiff  which  contributed  to  the  injury.  This  was  a 
matter  of  defence^  and  plaintiff  was  not  required  to  show  this  in 
onler  to  make  out  a  case  against  the  defendant  (7  Eas.  388 ;  14 
id.  53 ;  22  id.  50.) 

Tho  evidence  shows  that  plaintiff  was  not  acquainted  with  the 
locilitv,  or  with  the  time  for  trains  to  pass  the  crossing,  and  that 
he  looked  both  ways  before  crossing  the  track,  and  looked  to  the 
w^>$t«  tli^  direction  from  which  the  cars  were  coming,  but  conid 
nvU  ^v  thv>  tmin  by  reason  of  lumber  and  freight  cars.  Defend- 
iu\^  wx^ll  K  1  Aviuir  ihe  crowded  condition  of  the  street,  the  obstrno- 
tion$  tv^  vtow  auvi  the  condition  of  the  track,  approached  the  crofis- 
i))C  wi;h  it$  eiurine  and  train  of  eight  cars  at  a  very  rapid  and 
dclV.4^'rv>u$  nte  of  speed  without  sounding  a  whistle  or  rin^g  a 
Ivll ;  AUvi  the  taol  thdtt  the  train  did  approach  the  crossing  withont 
^i\  :rvir  {>rvnvr  wauminir,  at  a  point  where  the  view  was  obstmcted, 
\\  AS  AU  Jte^siunnvv  to  pLunciff  that  there  was  no  danger,  as  the  cross- 
{mj*  \^A!t  v.v^:  \uu^^rvHx$  onlr  when  made  so  by  d^endanfs  trains. 
v:i^^  N.  W  .^.^T :  i^  ivl.  &> ;  45  id.  231 ;  10  Kas.  438.) 

^o\  v^n  wi:!H>>!iv«ii  vlid  iK<  hear  a  bell  or  a  whistle,  until  the  instant 
\^f  r\o  vN^'livN^!^  w!;t*n  i;  waij  too  late  to  avoid  the  injury.  Plaintiff 
Kx  *'^  t\^  |*v»ll  ?i::4  cvMui  around  off  the  track  the  instant  the  warning 
N\  *<  >i'^^^i^^  Vnw  of  :he  wicaeeses  testided  that  they  would  have 
h>s^i\l  r.o  K\l  it  U  h^vi  b^va  run^.  All  this  was  proper  evidence 
u^  .N.^w  •!',  it  \\w  W\\  w^ki  no;  miir.     ^S^  N.  Y.  132 ;  52  id.  439^ 

V'O  t  iot  ?'\i'  ilv  :ni::i  ra:t  ;:s  lVr.^h  of  four  hundred  and  firty 
»\s^*  *''\*^'  ?*'0  V*svvt^  >i\vrv  divy.Uxl.  ^iiv»w5  that  the  train  was  run- 
»  "^^  o*  A  w>i  ^t\^  vl  j^rxl  ,:jk:-.^n.^i5?  rare  of  sneed.  To  cross  the 
»ui  ^  ^^s^^\^^\<' ^  cv  oi'  A  c  "V  v^:  o^vr  litreen  tnousand  inhabitants 
,  ».,  \  4  *,<  V  N^i  ^*\\\l  :s  ^^v«^  r:oc-:^^Jioe.  i^ll  Kas.  649;  12  id. 
/    ^  V  xv^  \    \    t^^«  V  v^r  vi/  *:>:  o:  l^rK  2i^;  S4  lU,  397.) 

\  ^kk  ^v*v*v,   t  St  vi  Vv^  's'vT  ^xvvV  cill  out  is  excusable,  becanse 
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others  standing  around  did  not  hear.  Kellan,  who  was  nearer 
plaintiff  than  any  other  witness,  did  not  hear  anybody  call.  Phil- 
lips standing  in  an  express  wagon  near  to  plaintiff,*  ^^  heard  one 
halloo,  and  immediately  heard  a  crash."  There  was  a  great  amount 
of  noise  and  conf osion,  which  made  it  impossible  for  plaintiff  to 
hear.  This  will  exense  him  from  hearing.  (42  N.  Y.  S.  C.  225 ; 
67  Barb.  206  ;  47  N.  Y.  403  ;  14  Kas.  53.) 

The  instractions  are  altogether  more  lavorable  to  the  defend- 
ant below  than  it  has  any  right  to  expect.  (22  £[as.  50.)  The 
instractions  as  to  negligence  are  in  accordance  with  the  rales  laid 
down  by  this  court.  (6  Kas.  180 ;  14  id.  60 ;  10  id.  472 ;  11  id. 
306.) 
Tne  opinion  of  the  court  was  delivered  by 

HoBTOH,  C.  J. — ^Various  reasons  are  urged  by  the  counsel  of  the 

railway  company  for  setting  aside  this  verdict  and  judj^ment,  but 

the  main  reasons  alleged  are,  that  from  the  undisDuted  racts  in  the 

case,  the  railway  company  was  not  negligent,  ana  Bichardson  was 

negligent.    These  reasons  are  presented  in  different  ways.    It  is 

said  Uiere  was  no  proof  of  negligence  of  the  company ;  that  Bich- 

ardson  did  not  take  the  slightest  precaution  to  protect  himself,  and 

that  his  injuries  were  all  causea  by  his  own  want  of  care.     The 

jury  in  the  general  verdict  and  the  special  findings  decided  other- 

TOe.    They  found  specially  that  the  railway  company  was  guilty 

of  negligence  in  running  at  too  great  a  rate  of  speed,  and  in  failing 

to  give  proper  signals  of  warning  of  the  approach  of  the  train  to 

the  crossing.     They  further  found  that  Kichardson  was  not  guilty 

of  any  negligence  contributing  to  his  injury.    We  are  therefore 

called  upon  to  determine  whether  the  general  verdict  and  specid 

findings  were  clearly  against  the  evidence.     In  reference  to  the 

negligence  of  the  company  in  failing  to  give  signals  of  warning, 

tlie  plaintiflE  and  five  witnesses  who  were  present,  testified  they  did 

not  tear  the  whistle  sounded  or  the  bell  rung  until  the  instant  of 

the  collision.     The  plaintiff  testified :  "  I  looked  to  the  west,  and 

all  I  saw  was  a  large  pile  of  lumber ;  didn't  hear  bell,  whistle,  or 

anything    I  looked  ahead,  and  everything  was  all  clear  in  the 

street    When  I  saw  the  train,  the  firet  thing  [I  did]  I  threw  up 

my  hands  and  palled  my  team  around,  and  the  train  whooped, 

whooped,  whistled  and  struck  about  the  same  time."     One  oi  his 

witnesses  stated,  "  He  was  ten  or  fifteen  feet  from  the  depot,  and 

would  have  heard  the  signals  if  any  had^  been  given."     Another 

fiaid:  "He  was  in  a  warehouse,  two  hundred  feet  west  of  Kansas 

Avenue  and  north  of  the  track,   with  the  door  open    to   the 

^t;  that  he  stood  in  the  door  when  the  train  passed ;  didn't 

notice  any  ringing  of  the  bell  when  the  train  passed  him,  and 

ms!i  hear  train  whistle  for  station,  but  this  was  so  common, 

flight  have  failed  to  notice  it."     Other  of  these  witnesses  saw  the 
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■(  n  TosnioK  Id  Inve  beud  tibe  signals  if 
«.  ]L  T*  liimiiau  ^viiit  iras  a  pasenger  in  the 
^aur  ztsr  i*  15^  ^Yor  oztt.  '■kiiii±^  ^ht  didx!''t  Leir  snj  jJann."    On 
-zut  Tur   rr  -Hit  itcjsus,  '2iir  iufgiMii  -fc^grfi*^ :  *-  ^e  whistled  for 
«:&!:.. a  ^  « ^^  nii  "an if.  ^  ^i  or  i»  »■  TsroEipeBi  of  tLecPDfiEuig;  was 
riiirii^  1-tt  :tTiL  ▼:x«l  jur  emii:  il  :  cnnnnRnopd  opposite  tLe  tank, 
i.:-:  iK^.r  r  tz  ill  'zim.  si:itw£:  friisLiad  again  before  reacting 
ijt  ^r-jwTng*     T!!ig ■grcniBBriesraiec :  "'WiiTstled  for gtarion;  bell 
-vru  m^rrur :  ^.nxinieiisDC  «:  wxsr  tank,  aad  eontiniied  till  ire 
f:  •Tn'^L*     Zir-Air  sLii :  *^I  Jieard  tram  fist  whistle  at  irater  task, 
2J  •.  j-i.r»  fr.HL  •sr-jffinir :  "uie  CTgiag  of  bell  at  switch,  100  yardi 
-v^^  '.f  ^rrgK-Ttg.  Hill  'Lue  ':»eC  tkus  miifl  tbej  whistled  at  corner  of 
>.jLL>tr  jtri.  7*  :r  •»  •  faee  frcci;  wiiere  die  tndn  stmck."    Foot 
^xjjtT  -wrzjsmA  ^Jkzj^z.  iLrj  Leari  tbe  wLiftle  sonnded  300  or  400 
Ttri*  w«c  cf  liit  ^TTRSTg.  a::i5  tbe  t«ell  ringing  when  the  train  came 
ji^   N^yw.  ii/c«i^  sets:  of  iLi^  evidence  on  the  part  of  the  plaintif 
Urk/w  wai  of  a  uE^iaiire  cbarafter,  and  the  company  gave  positive 
e»'l'>t:ftee  of  a  srreater  somber  of  witneGsea  to  contradict  and  OTer- 
eoroe  it.  still  iLere  was  a  suScient  conflict  of  evidence  to  raise  a 
qu':9^tIoD  of  fact.  wLieh  tLe  trial  court  was  justified  in  submitting 
to  the  jnrr.    The  evidence  against  the  giving  of  the  signals  was 
more^  when  earef ullj  considered,  than  a  mere  ^  I  did  not  hear.'' 
ty^me  of  these  witnesses  liad  their  attention  directed  to  the  train  as 
it  came  in ;  thej  were  looking  at  the  train,  and  were  in  a  position 
\a}  ^vo  heed  to  the  presence  or  absence  of  the  signals.    The  evi- 
di;tK'45  conduced  to  prove  that  the  signals  were  not  properlj  and 
tlrnoly  given ;  at  least  it  was  some  evidence  in  that  direction.  The 
failure  to  give  signals  must  be  proved  by  witnesses  that  they  did 
not  hoar  them.     When  others  testify  that  they  gave  them,  and 
othot*N  tcKtify  that  they  did  hear  them,  there  is  evidence  on  both 
nldnM  to  bo  (sonsidored.     The  evidence  before  the  court  being  snf- 
llrlnnt  to  ho  Hiibmittod  to  the  jury,  and  to  be  considered  by  them, 
it  wuM  MtifUcMont  to  sustain  a  finding  that  proper  signals  of  warning 
of  \\\\\  a|)nn)uoli  of  the  train  to  the  ci^ossm^  were  not  given*    As 
to  tho  ottoot  of  tlie  omission  of  timely  signals,  see  L.  L.  and  6. 
WAX.K \\  \\  Rico,  10  Kaa,  426 ;  Kenwick  «•  ST.  T.  C.  B.  IL  Go.,  36 

Wo  do  not  intend  by  the  conclusion  we  have  reached,  to 
brtvx^  It  «<>\K>r*to\Hi  that  the  mere  "I  didn't  hear''  of  several 
Nvit)u\v<t^  Nvhon  mot  hv  a  greater  number  of  witnesses  that  signals 
^ft-iMV  jri>"xMU  i*  pr<H>f  tl^i4t%ijjuals  were  not  given.  In  this  case 
w-o  think  t)>o)x^  x^-A:!^  «>^Muo  pnxxf  tending  to  show  that  the  signals 
xsv^v  n\^t  }ii>ni^^\^  *^Hi  \\\ty\  the  jury  had  the  right  to  pass  upon  the 
^^^,'^<txM\  Tiiix<  i^  A*.i  x^v  divivic^  ik>w.  As  to  the  speed  of  thetrain, 
i^>>  ^^\,^iv.u>,^io^i^  ^M'  t*H^  ov^utvx*  cloariv  shows  the  special  finding 
^n(  tV,i^  ;>«v\  r,,,s^t  t^>o  tr^ftir,  >»-j.5i  r.:r,r.:r^  *t  the  time  of  the  injury 
t;><s^n  Vt.\\^   jvr    Kv,r    *..;    v,  ;vc"  53GLpport     Brown  testifiM 
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that  tlie  train  was  running  from  fifteen  to  twenty  miles  an  hour ; 
Xellan  said,  "  running  fast."     Phillips  stated,  "  from  ten  to  fifteen 
miles  per  hour."     LuKins  gave  evidence  that  the  train  came  in 
'•unusually  fast."      Johnson  said  the  "train  was  coming  fast." 
The  testimony  of  several  witnesses  was  to  the  effect  that  the  train 
ran  its  length,  450  feet,  after  the  brakes  were  applied.     Courtney, 
a  locomotive  engineer  of  eighteen  years'  experience,  testified :  '*  If 
the  train  had  been  going  from  eighteen  to  twenty  miles  an  hour, 
it  ought  to  have  been  stopped  with  the  appliances  used  in  fifty 
feet "    Much  of  this  evidence  was  contradicted  by  other  witnesses 
of  the  company ;  but  it  is  undeniably  true  that  considerable  evi* 
dence  was  given  on  both  sides.     The  jury  heard  the  witnesses, 
passed  upon  their  credibility,  and  rendered  a  finding  which  has  re- 
ceived the  approval  of  the  trial  court.     To  us  it  is  conclusive.     It 
was  said  in  Paeific  K.  E.  Co.  v.  Houts,  12  Kas.  332 :  ^^  For  a  com- 
pany to  run  its  train  at  the  highest  speed  through  the  crowded 
streets  of  a  city  would  be  the  grossest  negligence ;  and  the  rate  of 
speed  at  which  those  trains  mav  be  run  is  relative  to  the  dangers 
attendant  on  such  running."     Upon  the  claim  of  counsel  that  Eich- 
ardson  was  guilty  of  contributory  negligence,  and  that  the  findings 
of  the  jury  to  the  contrary  are  without  proof,  we  have  this  to  say : 
Where  the  evidence  on  such  a  question  is  doubtful,  and  the  infer- 
ences to  be  drawn  from  the  facts  are  uncertain,  it  is  the  province 
of  the  jury  te  decide. 

The  desree  of  diligence  required  of  Bichardson  was  such  as  a 
man  of  ominary  prudence  would  have  exercised  under  similar  cir- 
cumstances. (L.  L.  and  G.  R.  R.  Co.  v.  Rice,  supra.   See  Desmond  v. 
Brown,  29  Iowa,  54.)    As  there  was  evidence  that  he  looked  west 
before  crossing  the  track,  saw  only  a  pile  of  lumber,  heard  no  bell 
or  whistle,  then  looked  ahead,  saw  the  street  clear,  and  as  soon  as 
he  saw  the  train,  pulled  his  team  around,  and  as  others  as  near  as 
himself  to  the  persons  calling  out  for  him  to  stop,  did  not  hear  the 
cries  of  "  Stop  r  and  as  there  was  evidence  that  the  train  was  run- 
ning at  a  too  great  rate  of  speed,  and  that  no  signals  were  properly 
given,  there  were  such  douDtf ul  and  qualif ving  circumstances  at- 
tendant upon  the  case  that  the  question  of  nis  negligence  or  want 
of  care  was  a  matter  for  the  judgment  of  a  jury,  wnose  ordinary 
observation  and  oTOerience  of  the  conduct  of  men  might  be  properly 
called  into  requisition.   The  case,  as  to  the  negligence  cff  the  injured 
P*rty,  is  a  very  close  one,  and  although  it  may  be  doubtful  whether 
the  findings  thereon  are  absolutely  correct,  the  facts  against  them  are 
not  so  dear,  nor  is  the  jury  so  manifestly  mistaken,  that  we  feel  at 
liberty  to  set  the  verdict  aside.     The  law  has  said,  in  cases  present- 
^^g  the  facts  and  surroundings  of  this  one,  that  the  judgment  of 
twelve  men,  and  not  the  opinion  of  one,  two  or  three,  shaU  control. 
Cv.P.  R.  R  Co.  V.  Pointer,  14  Kas.  37  ;  K.  P.  R.  R.  Co.  v.  Kunkel, 
!•  Kas.  145 ;  P.  P.  and  J.  R.  R.  Co.  v.  Siltman,  88  111.  529.) 
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Error  is  also  alleged  m  tfie  admission  of  evidenoe  that  the  com- 
pany had  no  flagman  at  the  crossing.  It  is  argued  that  as  the  pe- 
tition specified  with  particularity  the  acts  of  negligence  of  the  com- 
pany,  both  of  omission  and  commission,  and  omitted  any  reference 
to  the  absence  of  the  flagman,  any  evidence  thereof  was  incompe- 
tent. We  do  not  concur  with  counsel,  who  presses  this  point  so 
persistently.  The  absence  of  the  flagman  at  the  crossing  could  be 
proved  as  one  of  the  circumstances  existing  at  the  time  and  plaoe 
of  the  accident.  Such  evidence  was  a  part  of  the  res  gestee,  and 
tended  to  show  to  some  extent  the  necessity  of  the  timely  signak 
of  warning  in  approaching  the  crossing.  If  no  flagman  was  at  the 
crossing,  tne  more  important  the  signds  to  warn  uie  parties  about 
to  cross.  The  proof  of  the  absence  of  the  fla^an  was  not  the 
negligence  found  by  the  jnry,  nor  the  actual  basis  of  any  recovery. 
It  was  only  admitted  as  an  incident  or  circumstance  to  establish  the 
degree  of  negligence  in  running  the  train  at  a  great  rate  of  speed 
without  signals.  Therefore,  in  our  view,  it  is  not  the  case  of  a 
pleader  averring  in  his  petition  one  ground  of  action,  and  on  the 
trial  proving  and  recovering  on  another.  The  case  of  T.  W.  and  W. 
R.  R.  Co.  V.  Fobs,  88  111.  551,  to  which  we  are  referred  as  conclu- 
sive a^iinst  the  admission  of  such  evidence,  is  not  parallel.  There 
the  only  negligence  averred  was  that  the  defendant  carelessly  ran 
its  train  upon  which  plaintiff  was  a  passenger,  yet,  on  the  trial,  a 
recovery  was  sought  upon  the  ground  that  the  defendant  was  neg- 
ligent in  failing  to  properly  fence  its  track  and  providing  steam 
bridges.  The  difference  between  the  case  cited  and  the  one  at  bar 
is  manifest  without  extended  argument.  In  the  one,  the  evidence 
offered  tended  to  characterize  the  acts  of  negligence  charged  in  the 

Petition ;  in  the  other,  a  recovery  was  sought  upon  the  proof  of  in- 
ependent  and  distinct  acts  of  negligence  not  alleged  in  the  peti- 
tion. It  is  further  ur^ed  that  the  court  erred  in  its  instructions  to 
the  jury.  It  is  conceded  that  the  instructions  were  warranted  un- 
der the  previous  decisions  of  this  court ;  but  it  is  contended  that 
this  court  ou^ht  to  discountenance  its  former  rulings  upon  the  de- 
grees of  negligence.  Counsel  alleges  that  this  court  has  adopted 
what  is  generally  understood  as  comparative  negligence,  and  that 
the  rule  ^'  misleads  and  confuses."  The  comments  upon  this  ques- 
tion in  the  case  of  the  K.  P.  R.  R.  Co.  v.  Pointer,  li  Kas.  37,  and 
the  thorough*  discussion  of  the  subject  of  negligence  by  Mr.  Justice 
Valentine  in  his  concurring  opinion  in  the  case  of  Young  v.  U.  P. 
B.  R.  Co.,  19  Eas.  488,  together  with  the  numerous  decisions  of 
this  court  in  the  same  direction,  render  unnecessary  any  discussion 
here. 

Upon  the  whole  record,  we  perceive  no  error  prejudicial  to  the 
rights  of  the  railway  company,  and  therefore  the  judgment  of  the 
district  court  will  be  affirmed. 

All  the  justices  concurring. 

See  note,  p.  128. 
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Shaw 

JjfiWJClT. 

{AdooMe  (km,  New  Tarh.     October  4, 1881.) 


In  m  action  against  a  railroad  company  for  an  injury  occasioned  to  plain- 
tiff and  to  his  horse  and  wagon  which  were  ran  into  by  a  paasinff  train,  the 
plaintiff  testified  that  before  attemptine  to  cross  defendant's  track  he  had  stop- 
ped, looked^  and  listened.  The  d^endant  adduced  evidence  to  the  contrary. 
The  court  instmcted  the  jnry  that  the  plaintiff  could  not  recover  unless  he 
established thiA  he  was  usinff  due  care;  that  he  did  no  act  that  contributed  to 
the  injmy,  nor  omitted  to  tdce  any  precaution  that  would  have  prevented  it 
Bddj  that  the  instruction  was  proper. 

In  the  above  case  the  negligence  charged  upon  the  company  defendant  was 
fuloie  to  ring  the  bell  of  the  engine.  The  eviaence  was  contradictory  whether 
the  bell  was  rung  or  not.    Edl,  that  the  question  was  for  the  jury. 

In  the  above  case  the  court  instructed  the  jury  that  the  plaintiff  had  a 
right  to  assume  that  the  defendant  would  do  its  duty  and  ring  a  bell,  adding 
farther  that  ^e  plaintiff,  though  he  might  make  that  assumption,  was  not 
relieTod  thereby  from  the  du^  on  his  part  to  vigilantly  use  his  senses  to 
sfdd  danser.    Hddj  that  the  instruction  as  qualified  was  proper. 

In  the  wove  case  the  defendant  asked  the  court  to  instruct  the  jury  that  if 
they  believed  the  plaintiff  could  have  seen  the  train  at  distance  enough  from 
the  track  to  have  stopped  his  horse  before  reaching  the  track,  his  failure  to 
see  the  train  was  neffligence  on  his  part,  and  he  was  not  entitled  to  recover. 
The  court  refused  the  point,  instructing  the  jury  that  the  question  was  not 
alone  whether  the  plaintiff  could  have  seen  the  coming  train  at  the  indicated 
^istaaoe  from  the  track,  but  whether  when  at  tiiat  distance  hb  looked  and 
listened  for  it,  and  whether  it  was  so  plain  that  at  that  distance  he  could  and 
wonld  have  seen  it  if  he  looked,  and  that  his  not  seeing  it  was  proof  that  he 
M  not  look.    l&2i,  that  the  instruction  was  proper. 

In  the  above  case  the  court  told  the  jury  that  ne  would  leave  it  to  them 
whether  or  not  the  instinct  of  self-preservation  would  prevent  a  man  from 
tttempting  to  cross  a  railroad  if  he  saw  that  the  engine  was  bound  to 
RKh  the  noint  of  crossing  before  he  could  cross,  adding  that  it  was  for  the 
jvytofina  whether  plaintiff  took  the  precautions  of  a  prudent  man  before 
tttemptiog  to  cross  the  track,  and  that  the  law  exacted  of  him  in  such  case 
a  vigilant  use  of  his  senses  to  look  both  ways  and  to  listen.  &dy  that  the 
iitttniction  was  proper. 

Semble,  that  where  in  a  case  such  as  the  above  the  complaint  contains  no 
annnent  of  lack  of  contributory  negligence  on  plaintiiFs  part,ai^d  the  answer 
^not  aver  the  existence  of  such  contributory  negligence,  the  court  is,  not- 
vithrtandini;,  justified  in  admitting  on  the  trial  evidence  on  that  point,  and 
nbndtting  it  to  the  jury. 

FoLoxB,  C.  J. — This  is  a  case  of  injury  to  person  and  property, 
innn  bdng  run  upon  by  a  locomotive  engine  of  the  defendant.  The 
defendant  makes  Beveral  points. 
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First. — ^This  point  presents  the  question  of  whether  the  evidence 
was  snch  as  to  warrant  the  submission  to  the  jury  of  the  question 
of  the  freedom  of  the  plaintiff  from  negligence  on  his  part^  con- 
tributing to  the  reception  of  the  injury,  it  is  noticeable  that  the 
pleadings  do  not  pi*esent  that  issue.  The  complaint  does  not  aver 
that  the  plaintiff  was  without  negligence.  The  answer  does  not  aver 
that  he  was  negligent.  The  question  first  arises  on  a  motion  for 
a  non-suit,  put  for  one  ground  upon  the  claim  that  there  is  not 
sufScient  evidence  to  go  to  the  jur^  that  the  plaintiff  was  free  from 
negligence  contributing  to  the  mjury  sustained  by  him.  The 
motion  was  denied,  but  upon  what  reason  does  not  appear.  When 
tlie  court  charged  itie  jury,  it  told  them  explicitly  that  the  plaintiff 
could  not  recover  unless  he  established  that  he  was  using  due  care; 
that  he  did  no  act  that  contributed  to  the  injury,  nor  omitted  to 
take  any  precautions  that  would  have  preventea  it  It  is  probable, 
therefore,  that  the  lack  of  an  issue  raised  bv  the  pleadings  was  not 
taken  into  consideration  in  disposing  of  this  question  at  the  Cir- 
cuit, nor  need  it  have  been.  For  apart  from  that  tiiere  was  testi- 
mony in  the  case  that  made  it  incumbent  upon  the  court  to  leave 
the  case  to  the  jury  upon  this  question.  The  plaintiff  testified  that 
he  stopped  before  crossing  and  looked  and  listened,  that  his  wife 
got  up  and  looked,  that  he  saw  and  heard  nothing,  that  he  then 
went  on  a  ways  and  stopped  again  and  looked  and  listened,  both 
ways,  up  and  down  the  track,  that  he  could  see  but  a  few  feet 
on  account  of  cars  standing  in  the  way.  Indeed,  his  testimony,  if 
believed,  showed  him  cautious  and  careful  in  his  approach  to  the 
tracks  of  the  defendant,  using  more  than  once  his  sense  of  sight 
and  that  of  hearing  to  warn  of  coming  danger.  Whether  it  was  to 
be  believed  was  for  the  jury  to  say.  It  was  to  be  left  to  them  for 
their  judgment,  whatever  was  the  like  testimony  in  conflict  with  it 

Second. — The  second  point  made  by  the  defendant  is  that  the 
proof  failed  to  show  him  negligent.  The  negh'gence  chared 
against  hiui  is  a  failure  to  ring  the  bell  of  the  engine.  The  plain- 
tiff is  positive  in  his  testimony  that  there  was  no  signal  given,  that 
he  listened  for  one,  but  there  was  none  by  whistle  or  bell.  Clapham 
testifies  as  positively  and  affirmatively  to  the  same  fact,  and  so  does 
Bennet  True;  there  were  other  witnesses  to  the  contrary  with 
equal  or  better  means  of  knowing  what  was  the  fact,  and  with 
facilities  as  much  on  the  alert  to  discern  it.  There  was  direct  con- 
flict in  the  testimony.  It  was  for  the  jury  to  decide  which  was 
credible. 

Third. — The  court  told  the  jury  that  the  plaintiff  had  a  right  to  as- 
sume that  the  defendant  would  do  his  duty  and  ring  a  beiL  It  is 
claimed  that  this  was  erroneous.  When  that  portion  of  the  charge 
was  excepted  to,  the  court  supplemented  it  by  saying  to  the  jury  that 
the  plaintiff,  though  he  might  make  that  assumption,  was  not  relieved 
thereby  from  the  duty  on  his  part  to  vigilantly  use  his  senses  to 
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avoid  danger.  The  charge  as  thns  restricted  is  snstainable  npon  the 
authority  of  this  court.  Voak  v.  K  C.  Ry.  Co.,  75  N.  i .  320 ; 
W^eber  v.  N.  Y.  C.  and  H.  E.  R.  E.  Co.,  58  N.  Y.  451 ;  Terry  r. 
Jewett,  78  N.  Y.  338. 

Fourth. — The  court  was  asked  to  charge  the  jury  that  if  they 
believed  that  the  plaintiff  could  have  seen  the  train  at  distance 
enough  from  the  track  to  have  stopped  his  horse  before  reaching  the 
track,  his  failure  to  see  the  train  was  negli^nce  on  his  part  and  he 
was  not  entitled  to  recover.  The  court  renised  the  instruction  and 
exception  was  taken.  We  think  that  the  court  did  not  err.  The 
request  was  so  couched  that  if  the  proposition  folded  up  in  it  had 
been  riven  as  law  to  the  jury,  it  would  have  laid  down  as  the  rule 
tliat  the  plaintiff  was  bound  to  see  the  train  at  the  distance  named 
if  it  were  possible  that  it  could  be  seen  by  any  one  from  there. 
That  ia  not  the  rule.  The  plaintiff  is  not  bound  to  see.  He  is 
bound  to  make  all  reasonable  effort  to  see  that  a  careful,  prudent 
man  would  make  in  like  circumstances.  He  is  not  to  provide  any 
certain  result.  He  is  to  make  effort  for  a  result  that  will  give 
safety ;  such  effort  as  caution,  care,  and  prudence  will  dictate.  In 
refusing  the  request  the  court  added  to  its  refusal  further  instruc- 
tions to  the  jury  that  in  substance  set  forth  that  rule.  The  ques- 
tion for  the  juiT  was  not  alone  whether  he  could  have  seen  the 
coming  train  at  the  indicated  distance  from  the  track,  but  whether 
when  at  that  distance  he  looked  and  listened  for  it,  and  whether  it 
was  60  plain  that  at  that  distance  he  could  and  would  have  seen  it 
if  he  had  looked ;  that  his  not  seeing  it  was  proof  that  he  did  not 
look.    The  request  did  not  present  that  proposition. 

Fifth. — ^The  court  said  to  the  jury  that  oi  course  the  instinct  of 
self-preservation  would  prevent  a  man  from  attempting  to  cross  a 
ndlioad  if  he  saw  that  the  engine  was  bound  to  reach  the  point  of 
crossing  before  he  could  pass.  On  this  remark  being  excepted  to, 
the  court  said  that  it  would  leave  that  to  the  jury  whether  it  would 
or  not.  This  authorized  the  jury  to  give  to  the  plaintiff  the  bene- 
fit of  a  conclnsion  that  such  instinct  exists  and  affects.  We  may 
not  say  that  a  jury  is  not  absolutely  to  infer  that  a  person  in  a  dan- 
^rons  place  is  not  affected  by  the  natural  instinct  of  self-preserva- 
tion. Reynolds  v.  N.  Y.  0.  and  H.  K.  K.  K.  Co.,  58  K  Y.  248 ; 
Morrison  v.  The  Same,  63  N.  Y.  643 ;  Weber  v.  The  Same,  supra. 
If  a  jury  may  infer  it,  it  is  not  error  for  a  court  to  say  to  them 
that  they  may.  The  inference  that  such  instinct  exists  and  moves 
^thin  a  person  in  given  circumstances  is  not  to  countervail  proof, 
nor  to  take  the  place  of  proof  and  to  supply  the  lack  of  it,  perhaps, 
not  to  eke  out  to  a  verdict  scanty  or  flimsy  proof.  And  against 
such  a  result  the  jury  was  in  this  case  guarded  by  the  court,  for  in 
connection  with  its  remark  it  told  the  jury  to  seek  whether  the 
plaintiff  took  the  precaution  of  a  prudent  man  before  attempting  to 
cro68  the  track,  and  that  the  law  exacted  of  him,  before  attempting 

6  A.  &  K  R  Cas.— 8 
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to  croflB,  a  vigilant  use  of  his  fienaes,  to  look  both  ways  and  to 
listen. 

These  remarks  cover  the  positions  taken  by  counsel  in  this  oonrt 
The  ease  is  one  resting  on  conflicting  testimony.  It  was  fairljkft 
to  the  jnry.  They  have  solved  the  donbts  and  conflict  in  favor  of 
the  plaintiff.  By  their  verdict  we  mnst  abide.  The  judgment 
sIioQid  be  afiSrmed. 

All  concor. 

See  note,  p.  188. 
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V. 

Wmoht,  Ex'b. 

(AitanM  Cam,  Inditma.    AprU  tf  1888.) 


NegUpenoe  and  contributory  n^ligenoe  are  both  ordinarily  qnestions  of 
fact  which  are  for  the  jury. 

In  an  action  against  a  railroad  company  for  nmning  over  and  kiUiiig  a 
person  who  was  drivins  across  the  track  of  the  ccmipany,  the  comt  instructed 
the  jury  as  follows:  U  you  find  that  defenduit's  train  caused  A.  B's  death, 
that  it  was  on  the  day  of  the  accident  behind  time  and  nmning  rapidly  to 
make  up  the  same,  that  the  track  on  which  said  train  was  nmmng  was  ob- 
scured from  sight  of  the  highway  along  which  A.  B.  was  driving  by  a  cat 
and  other  obstructions;  if  you  find  that  the  team  in  which  A.  R  was  drivisff 
stopped  before  reaching  the  track,  and  that  the  driver  looked  and  listened 
ana  could  not  see  nor  hear  the  approaching  train,  and  tiien  drove  on  not 
hearing  nor  seeing  said  train  till  it  was  too  late  to  avoid  the  accident;  if  yon 
further  find  that  said  train  was  running  on  a  down  grade,  thikt  the  em- 
ployees of  the  defendant  failed  to  give  any  warning  until  too  late  to  avoid 
the  collision,  and  that  A.  B's  death  resulted  from  such  collision,  you  must  find 
for  the  plaintiff.  Held,  that  there  being  other  facts  in  the  case  the  instruc- 
tion was  imperfect  and  indefinite,  and  consequently  erroneous.  Meld,  further, 
assuming  that  all  the  facts  in  the  case  were  set  forth  in  the  instruction,  that 
it  was  erroneous  because  the  question  of  both  the  defendant's  negligence  and 
the  plaintiffs  contributory  negligence  should  have  been  left  to  Uie  jury. 

Woods,  J. — ^Action  for  damages  bv  the  appellee  against  the  ap- 
pellant for  the  negligent  killing  of  Margaret  Wright.  Some  of 
the  questions  in  the  record  are  decided  in  the  case  of  the  same  ap- 
pellant against  Morgan  Wright  (No.  8673  this  term),  vehich  arose 
out  of  the  same  occurrence.  It  is  claimed  in  this  case,  however, 
that  the  Circuit  Court  erred  in  giving  and  ref  usinff  instructions 
asked  by  the  respective  parties.  At  me  instance  of  the  appellee, 
the  court  gave  the  following:  1.  If  yon  believe  from  the  evi- 
dence that  the  locomotive  ana  train  of  cars  running  upon  the  line 
of  road  mentioned  in  tlie  complaint,  and  operated  by  the  em« 
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ployees  of  defendant,  caused  the  death  of  Margaret  Wright,  was 

on  the  daj  of  snch  accident  behind  time,  and  was  running  at  an 

unofioal  rate  of  s]>eed  at  the  time  of  the  accident  for  the  purpoee 

of  making  np  time ;  and  you  farther  find  that  said  road  extending 

in  the  direction  from  which  said  train  was  coming,  north  of  the 

crosaing  of  the  public  highway  was  located  in  a  cnt  and  obscured 

by  other  obetmctions  which  concealed  said  train  from  the  view  of 

persons  driving  alon^  said  highway  and  approaching  said  railroad ; 

and  yon  f  nrUier  find  that  the  team  to  which  was  attached  the 

wagon  in  which  decedent  and  John  Wright,  the  driver,  was  riding, 

was  stopped  at  a  short  distance  before  it  reached  the  crossing,  and 

decedent  and  said  John  Wright  looked  and  listened  for  the  train 

in  the  direction  in  which  it  was  coming  and  conld  not  see  or  hear 

it,  and  you  further  find  that  they  continued  to  look  and  listen  for 

the  train  after  the  team  was  started  on  towards  the  crossing,  until 

they  reached  the  track,  and  they  failed  to  see  or  hear  the  same  so 

as  to  avoid  the  accident ;  and  you  further  find  that  said  locomotive 

and  train  were  running  on  a  aown  grade,  and  that  the  employees 

of  the  defendant  on  said  locomotive  and  train  failed  to  give  any 

signal  of  warning  until  said  team  was  upon  or  crossing  upon  said 

track,  and  too  late  to  prevent  the  collision  of  the  tram  with  the 

wa^n,  and  that  the  death  resulted  from  said  collision,  then  your 

iinaing  should  be  for  the  plaintiff. 

This  instruction  is,  in  our  opinion,  justly  subject  to  some  of  the 
objections  made  to  it.  It  is  claimed  that  there  were  other  facts 
and  circumstances  in  evidence  bearing  on  the  question  of  liability 
which  are  not  referred  to,  and  that  in  some  respects  the  references 
made  are  too  indefinite  and  calculated  to  mislead ;  but  the  more 
important  and  fundamental  consideration  is,  that  both  in  respect 
to  the  negligence  of  the  defendant  and  the  contributory  fault  of 
the  deceased,  the  instruction  invaded  the  proper  province  of  the 
jury.  Upon  the  hypothesis  that  the  eviaence  snowed  the  facts 
stated,  and  no  other  facts  than  those  stated  in  the  instruction,  the 
case  was  not  such  as  to  enable  the  court  to  say  conclusively,  as 
matter  of  law,  that  the  plaintiff  was  entitled  to  recover. 

It  still  remained  to  be  determined  by  inference  from  the  facts 
supposed  whether  the  defendant's  servants  had  been  guilty  of  any 
negligence  or  want  of  care  which  caused  the  injury  complained 
of  and  also  whether  the  deceased,  by  anv  fault  of  hers  or  failure  to 
exercise  ordinary  and  proper  care  under  the  circumstances,  had 
contributed  to  the  unhappy  result. 

There  have  been  cases,  and  cases  may  be  supposed  upon  the 
facts  of  which  the  court  could  declare,  as  a  conclusive  legal  in- 
ference, what  the  verdict  should  be ;  but  upon  the  facts  supposed 
in  this  instruction  it  cannot  be  done,  for  the  manifest  reason  that 
it  is  left  undetermined  whether  the  usual  rate  of  speed  of  the  de- 
fendant's train,  and  the  failure  of  the  defendant's  servants  to  give 
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warning  of  the  train's  approach,  under  the  circumstances,  consti- 
tnted  negligence,  and  if  so,  whether  that  negligence  caused  the  in- 
jury ;  and  further,  whether  the  precautions  supposed  to  have  been 
taken  by  the  deceased  and  the  ariver  of  the  team  were,  under  the 
circumstances,  such  as  would,  and  ought  to,  have  been  taken  in  the 
exercise  of  ordinary  prudence.  In  such  a  case  as  the  instruction 
supposes,  these  are  inquiries  which  are  vital  to  the  rights  and 
liabilities  of  the  parties,  and  which  should  have  been  submitted  to 
thejury  to  be  answered  in  the  light  of  all  relevant  evidences. 

Tue  third  instruction  given  at  the  request  of  the  appellee  con- 
tains  an  accurate  statement  of  the  law  in  this  respect,  but  it  does 
not  cure  the  error  of  the  first.  It  has  been  repeatedly  decided 
that  a  bad  instruction  is  not  cured  by  the  giving  of  a  good  one. 

While  the  evidence  in  the  case  tended  to  show  that  it  was  im- 
practicable for  one  upon  the  highway  to  have  seen  the  approaching 
train  until  he  had  come  upon  or  very  near  the  railroad  tnick  at  the 
crossing,  it  is  claimed,  ana  is  perhaps  true,  that  from  the  point  of 
the  crossing  the  train  might  have  been  seen  for  a  great  distance; 
and  upon  utis  view  of  the  facts  the  appellant  insists  that  it  was  tlie 
duty  of  the  driver  with  whom  the  deceased  was  riding  to  have  left 
his  team  and  gone  upon  the  track  to  see  that  there  was  no  dan^r 
before  undertaking  to  drive  the  team  across.  It  cannot  be  said, 
however,  as  matter  of  law  that  the  driver  should  have  taken  this 
precaution.  It  was  a  question  of  fact  in  the  light  of  all  the  cir- 
cumstances, whether  reasonable  prudence  required  this  course,  and 
whether  the  failure  to  take  it  was  negligence. 

If  by  reason  of  wind,  rain,  or  for  otner  cause  it  had  been  im- 
possible to  hear  the  befl  or  whistle  of  the  locomotive,  it  might  or 
ought,  perhaps,  to  be  deemed  to  have  been  imprudent  and  careless 
to  drive  upon  the  crossing  without  in  some  way  making  sure  thai 
it  was  safe;  but  whether  the  driver  should  have  left  his  team,  for 
this  purpose  may  have  depended  on  other  circumstances,  as  for 
instance  l^e  character  of  the  team  itself,  and  the  risk  incurred  in 
leaving  it. 

In  whatever  li^ht  the  subject  is  oonsidei*ed,  the  reasonable  solu- 
tion of  such  inquiries  is  found  in  the  proposition  that  n^ligence 
is  ordinarily  a  question  of  fact. 

There  is  no  other  question  in  the  record  which  we  deem  it 
necessary  to  consider. 

Jud^ent  reversed  with  costs,  and  with  instructionB  to  grant  a 
new  tnaL 

Bee  note,  p.  128. 
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Philabklphia  Ain>  Beading  B.  B.  Co. 

V. 

Tboutman. 

(AdDonee  OasSy  Penntyloama.    Mareh  8,  1882.) 

Where  a  person  croeses  a  railroad  track  by  a  common  and  well-known  foot* 
path,  used  by  the  pablic  for  many  years,  without  let  or  hindrance  on  the  part 
of  the  employees  of  the  railroad  company,  he  cannot  be  regarded  as  a  tres- 


A  weak-minded  girl  of  between  tweWe  and  thirteen  years  of  age  started 
upon  a  footpath  such  as  has  been  above  described,  which  lay  within  the  lim- 
its of  a  village  of  about  fifty  houses.  Upon  approaching  the  tracks,  which 
were  three  in  number,  she  stepped  upon  the  first  track,  on  observing  the  ap- 
proach of  an  engine  on  the  third  track.  The  engine  stopped  directly  abreast 
of  her,  and  seeinff  no  approaching  train,  she  started  to  walk  down  the  track 
on  which  she  bad  been  standing,  and  so  around  the  engine.  While  engaged 
in  80  doing,  she  was  struck  and  injured  by  a  train  of  stone  cars,  which  had 
been  detached  from  the  engine  above  spoken  of  about  three-quarters  of  a 
mile  above,  and  which  having  attained  a  rate  of  speed  of  fifteen  or  eighteen 
miles  an  hour,  had  been  by  a  flying  switch  turned  from  the  third  track  upon 
the  track  on  which  the  girl  was  walking  only  about  one  hundred  and  nfty 
feet  from  the  point  where  she  was  struck.  There  was  no  whistle  blown  or 
altnn  of  any  kind  given  to  the  girl.  The  engineer  of  the  standing  engine, 
the  only  one  of  the  employees  of  the  railroad  company  who  saw  her,  did 
not  attempt  to  save  her,  because,  as  he  testified,  he  did  not  observe  that  she 
was  upon  the  track.  Suit  having  been  brought  by  the  girl  against  the  rail- 
road company  to  recover  damages  for  the  injury  done  her : 

Bddy  That  the  evidence  disdosed  negligence  on  the  part  of  the  company's 
employees. 

Edd,  Further,  that  it  disclosed  no  contributorv  negligence  on  the  part  of 
the  plaintiff,  or  at  least  certainly  no  such  contributory  negligence  as  would 
require  the  Court  peremptorily  to  instruct  the  jury  that  the  plaintiff  was  not 
entitled  to  recover. 

Ekbob  to  the  Common  Pleas  of  Berks  Coimty. 

Case,  by  Alice  Troatman,  by  her  next  friend,  Samnel  Shonp, 
against  the  Philadelphia  and  Sheading  K.  B.  Co.,  to  recover  dam- 
ages for  an  injury  to  the  plaintiff,  caused  by  the  alleged  negligence 
of  the  defendant's  servants.    Plea,  not  gnilty. 

On  the  trial,  before  Sassaman,  J.,  the  following  facts  appeared  : 
The  plaintiff,  who  was  a  weak-minded  girl  of  twelye  and  a  half 
years,  was  living  as  a  servant  with  Samnd  Shonp,  near  Stouchbnrg. 
At  the  time  of  the  accident,  she  had  been  sent  on  an  errand  to  the 
grocery  store  at  Sheridan,  a  yillage  on  the  line  of  the  defendant's 
faUway,  consisting  of  about  fifty  houses,  located  mostly  on  the 
south  side  of  the  railroad  track,  which  at  that  place  runs  east  and 
west.    The  public  road  from  Newmantown  to  Stouchburg  runs  on 
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the  south  Bide  of  the  ndboad,  then  pasBes  over  the  track  in  and 
between  the  hotel  and  the  station  at  Sheridan.  Abont  one  hnndred 
feet  from  this  wa^n-road  there  is  a  footpath  leading  from  the  store 
at  Sheridan  to  !ELanf  man's  office  and  f  umace,  which,  with  five  or 
six  houses,  lies  on  the  north  side  of  the  track.  This  path  is  a  well- 
beaten  track  which  has  been  in  use  many  years  by  the  public,  and 
especially  by  Kaufman's  workingmen,  as  a  short  cut  from  the 
Stouchburg  road  to  the  Sheridan  station  and  post-office.  When 
the  plaintin  came  to  this  path  she  walked  down  it  to  the  railroad, 
and  when  she  reached  the  track  in  the  path,  she  stopped  and  stood 
still  until  an  engine  which  was  coming  down  the  mam  track,  fifty 
to  sixty  feet  away,  stopped.  She  tnen  went  a  short  distance, 
looked  up  and  doWn  the  track,  and  seeing  nothing  but  the  engine, 
stepped  on  the  first  track,  which  was  called  the  Kaufman  siaing, 
ana  oegan  to  walk  down  the  track,  intending  to  go  around  the  en- 
gine, wnich  had  stopped  on  the  main  track  at  the  crossing  of  the 
public  road.  While  she  was  walking  towards  the  engine  three  six- 
wheeled  cars  loaded  with  stone,  which  had  been  disconnected  from 
the  engine  about  three-f ouilhs  of  a  mile  above  the  station,  and  had 
been  running  on  a  flying  switch  upon  the  siding  upon  which  the 
plaintiff  was  walking,  came  up  behind  her,  and  strucK  her,  passing 
over  her  arm  and  mangling  it  so  much  as  to  require  iampntation. 
Plaintiff  testified  that  she  heard  neither  whistle  nor  alarm  oell,  and 
that  no  one  called  to  her  to  warn  her  of  her  danger.  It  appeared  that 
neither  the  conductor  nor  the  brakeman  saw  the  cliild,  and  the  en- 
gineer who  did  see  her  gave  her  no  warning  because  he  did  not  see 
Uiat  she  was  upon  the  trnck.  The  place  wTiere  she  was  struck  was 
about  one  hundred  and  fifty-nine  feet  from  the  switch,  and  the  cars 
were  running  down  the  siding  at  the  rate  of  ten  to  fifteen  miles  an 
hour.  At  the  crossing  of  the  railroad  the  footpath  ascends  three 
or  four  feet  up  to  the  track,  and  from  that  point  the  signal  tower, 
which  was  about  three-fourths  of  a  mile  from  the  station,  could  not 
be  seen  by  an  adult,  much  less  h^  a  child.  It  was  in  evidence  that 
the  cars  were  running  on  the  sidmg  under  bad  brakes,  and  that  the 
employees  of  the  road  were  accustomed  to  make  this  flying  switch 
once  a  day  every  day,  and  that  it  was  made  on  this  day  just  as  they 
always  made  it. 

The  defendants  requested  the  Court  below  to  charge,  inter  alia, 
as  follows : 

(2)  There  is  no  evidence  of  negjligence  in  this  case  on  the  part  of 
the  defendants.  Answer.  We  fail  to  discover  any  direct  and  posi- 
tive evidence  of  negligence,  except  such  as  may  be  iufeiTed  from 
all  the  evidence. 

(4:)  The  plaintiff  in  this  case  was  a  trespasser,  and  therefore 
guilty  of  contributory  negligence,  and  the  verdict  must  be  for  the 
defendant.  Answer.  The  plaintiff  was  a  trespasser,  but  if  the  de- 
fendant suffered  such  repetition,  of  trespass,  which  led  the  child 
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over  the  path  crossing,  the  fact  of  her  beinff  there  would  negative 
the  liabihty  incnrred,  by  the  negligence  of  her  fault. 
The  Conrt  diarged  the  jnrj,  mter  alia,  as  follows : 
^'  If,  nnder  the  circumstances,  they  could  have  used  more  care, 
then  of  course  the  company  could  be  neld  liable  in  damages  for  the 
injury  to  the  ffirL  Because,  although  the  girl  would  be  a  trespasser 
(P.  K.  Co.  V.  ijewis,  29  P.  F.  S.  33  et  seq.),  it  would  seem  from 
long  use  there  was  a  permission  to  use  the  path,  and  if  this  was  not 
stopped,  then  this  gin  could  have  taken  for  granted  that  this  was  a 
place  to  go  over  the  railroad,  and  her  act  would  be  a  permissive 
ti-espass,  which  the  company  would  be  estopped  from  setting  up  as 
trespass  per  se,  and  this  would  give  such  trespasser  some  advan- 
tage in  an  issue  of  this  kind.  When  the  company  in  a  notorious 
and  open  way  allows  people  to  go  over  and  make  a  well- beaten 
track  over  their  track,  this  would  be  a  palliating  circumstance  of 
the  trespass.  If  the  place  was  unfrequented,  such  trespasser  could 
not  be  allowed  to  recover.  We  would  be  far  from  saying  that  a 
mere  footpath  would  be  the  same  as  a  public  crossing.  Permissive 
footpaths  would  take  away  the  presumption  of  trespass.  The  tres* 
passer  in  such  a  place  would  not  be  that  kind  of  an  intruder  which 
ne  would  be  under  other  circumstances. 

'^This  case  presents  a  pretty  narrow  point.    It  is  hard  to  say  how 
much  discretion  this  little  girl,  twelve  and  a  half  years  old,  should 
have  used.  She  is  so  near  the  border  of  presumed  years  of  discretion 
that  it  is  difficult  for  us  to  determine  whether  She  was  bound  to 
know  what  she  was  doing  or  what  it  was  necessary  for  her  to  do. 
She  watched  the  engine,  but  it  seems  did  not  look  for  the  cars.    K 
the  brakeman  had  seen  the  obstruction,  he  would  have  had  to  put 
the  brakes  on,  especially  as  it  was  a  little  girL    If  she  had  been  a 
grown  person,  she  would  have  had  to  stop  and  look  around  before 
venturing  over  the  track.   The  legal  presumption  is  always  that  per- 
sons will  always  use  their  senses  to  get  out  of  the  way.     If  it  would 
appear  that  a  person  had  lost  presence  of  mind,  and  the  employees 
Imew  it  and  carelessly  ran  over,  the  company  is  liable.     Where 
employees  did  not  see  it,  it  would  be  only  an  accident.    If  the  cars 
baa  been  switched  off  and  had  no  appliances,  and  ran  recklessly 
over  sDch  a  beaten  track,  then  the  jn^^migbt  infer  negligence  in 
the  company." 

Verdict  and  judgment  for  the  plaintiff.  The  defendant  there- 
upon took  this  writ,  assigning  for  error  the  answers  to  the  points 
presented  and  the  portion  of  the  charge  of  the  Court  quoted  above. 
Jeff.  Snyder  and  Geo.  F.  Baer  for  plaintiffs  in  error. 
Tlie  plaintiff  in  this  case  was  a  child  over  twelve  years  of  age. 
She  was  at  years  of  discretion  in  contemplation  of  law,  and  was  there- 
fore bound,  as  an  adult  person  under  similar  circumstances  would  be, 
to  stop,  look,  and  listen  before  going  upon  the  track.  As  she  did 
not  oo  this,  she  was  clearly  guilty  of  contributory  negligence. 
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There  is  not  a  particle  of  evidence  that  she  had  so  lost  her  presence 
of  mind  as  to  come  within  any  modification  of  so  well-estabhshed  a 
rale.  There  was  no  negligence  on  the  part  of  the  defendants,  for 
they  had  the  undoubted  right  to  the  use  of  their  switch.  And  eveii 
assuming  that  she  heard  neither  whistle  nor  any  alarm,  it  is  sab- 
mitted  tnat,  after  sighting  the  engine,  she  had  such  notice  of  the  ap- 

? roach  of  a  train  of  cars  as  to  make  it  her  duty  to  keep  off  thetracL 
'he  accident  was  directly  attributable  to  her  own  want  of  care, 
and  neither  the  defective  brakes  nor  the  so-called  high  rate  of  speed 
of  the  cars  were  in  anyway  the  cause  of  it.  As  the  use  of  the  foot- 
path wbici)  plaintiff  contends  partook  of  the  nature  of  a  public  cross- 
ing, there  is  not  the  slightest  evidence  that  the  company  ever  assent- 
ed to  such  use  of  it.  But  even  if  plaintiff's  trespass  were  permis- 
sive it  is  submitted  that  that  question  is  not  in  the  case,  for  the  locos 
in  quo  of  the  accident  was  several  paces  below  the  footpath  cross- 
ing. That  she  was  guilty  of  contributory  negligence  is  clear,  for  it 
is  well  settled  that  except  at  street  crossings,  where  tlie  public  has 
a  right  of  way,  a  railroad  company  has  the  right  to  a  clear  track, 
and  it  owes  no  duty  to  trespassers,  whether  they  be  adults,  minors, 
or  children  of  tender  years.  Cauley  v.  R.  R.  Co.,  9  Weekly  Notes, 
505 ;  Duff  V.  R.  R.  Co.,  Id.  504 ;  K.  R.  Co.  v.  Henrice,  11  Nor- 
ris,  431 ;  R.  R.  Co.  v.  Hummel,  8  Wr.  375. 

W.  H.  livinggood,  for  defendant  in  error. 

Where  a  person,  without  negligence  on  his  part,  gets  into  a  po- 
sition of  danger,  he  is  not  responsible  if  he  make  a  mistake  in  ^- 
caping  there&ora.     Pennsylvania  R.  R.  Co.  v.  Wenner,  8  Norris,  59. 

The  child  did  not  see  the  new  danger  coming  in  upon  her  from 
behind,  and  had  no  time  to  decide  upon  a  course  of  action.  No 
warning  was  given  of  the  approach  of  the  cars  upon  the  siding. 
The  engine  had  passed  her,  and  it  is  asking  too  much  to  say  that  it 
was  negligence,  as  a  matter  of  law,  not  to  have  anticipated  that 
detached  cars  were  following  in  the  rear  of  the  train  that  had  just 
passed.  But  there  was  gross  negli^nce  on  the  part  of  the  defend- 
nts,  for  the  use  of  a  flying  switcSi  is  negligence  per  se.  Brown  v. 
K  T.  C.  R.  R.,  32  N.  Y.  597;  Kay  v.  P.  and  R.  R  Co.,  15 
Smith,  274. 

It  was  the  engineer's  duty  to  have  been  on  the  lookout  while 
this  flying  switch  was  being  made,  and  to  have  warned  the  chUd  of 
the  danger.  Reeves  v.  R.  R.  Co.,  6  Casey,  461.  (I)  There  was 
gross  negligence  in  obstructing  the  crossing.  P.  R.  R.  Co.  v.  Spevin, 
11  Wri^t,  204.  (2)  In  the  high  rate  of  speed  of  the  cars.  Reeves 
V.  R.  R.  Co.,  6  Casey,  454.  (3)  In  the  absence  of  any  signal  of 
approach  or  any  alarm  by  the  moving  cars.  Brown  v.  N.  x .  C.  B. 
R.,  37  N.  T.  597.  And  in  having  defective  brakes.  North  Penn. 
R.  R.  Co.  V.  Ku-k,  9  Norris,  19. 

The  footpath  was  as  well  defined  as  the  public  road,  and  it  was 
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used  by  the  general  public.  But  even  if  it  were  not  a  public  crosa- 
in^,  the  company  allowed  the  public  to  use  it,  and  trespasses  of  the 
pi3>lic  for  twenty  years  had  ripened  into  a  right  by  sufierance.  Kay 
V.  P.  and  R  R.  Co.,  15  Smith,  273. 

Duties  grow  out  of  circumstances,'  and  where  from  any  good 
reason  a  person  may  be  expected  to  cross  a  railroad,  the  same  rules 
apply  as  ui  case  of  a  highway  crossing.  Shearman  &  Bedfield  on 
K^ligenoe,  sec.  482. 

Under  the  circumstances  the  rate  of  speed  was  incompatible  with 
public  safety.    P.  B.  R  Co.  v.  Lewis,  29  Smith,  88. 

Whether  the  conduct  of  those  who  were  in  charge  of  the  care 
was  negligent  or  not  was  properly  for  the  jury.  P.  R  B.  v,  Dook, 
2  Smith,  381 ;  Smith  v.  O'Connor,  12  Wnght,  218. 

April  10, 1882.  The  Court. — ^Whikt  there  were  many  excep- 
tions taken  to  the  charge  and  rulings  of  the  Court  below,  Ihe 
substance  of  them  all  may  be  considered  in  the  disposition  of  the 
defendant's  second  and  fourth  points.  These  pomts  were :  (1) 
That  ^^  there  was  no  evidence  of  negligence  in  the  case  on  part  of  tne 
defendants."  (2)  ^^  The  plaintiff  was  a  trespasser,  and  therefore 
guilty  of  contributory  negligence."  Both  these  points  were  refused. 
The  case  turns  mainly  upon  the  last  recited,  or  fourth  point.  The 
place  where  the  accident  occurred  was  not  in  the  open  country,  but 
m  a  small  village  of  about  fifty  houses.  On  the  north  side  of  the 
railroad  were  a  f nrnace  and  four  or  five  dwellings ;  on  the  south, 
the  depot,  a  hotel,  store,  etc.  At  this  point,  one  hundi*ed  and  six 
feet  from  the  public  road  crossing,  there  was  an  old  and  well-used 
foot-path  leading  over  the  railroaa,  and  it  was  while  attempting  to 
cross  by  this  path  that  the  plaintiff,  a  child  of  twelve  years  of  age, 
was  injured. 

The  Court  below  thought  that  a  person  usin^  this  path  to  pass 
over  the  defendant's  tracks  could  not  be  regarded  as  a  trespasser. 
We  can  discover  nothing  wrong  in  this  conclusion.  If  this  was  a 
common  and  well-known  foot-path,  used  by  the  public  for  many 
years,  it  must  certainly  have  been  well-known  to  the  employees  and 
officers  of  this  company,  and  if,  without  let  or  hindrance,  the  use 
of  it  was  permittea  to  persons  desiring^  to  cross  and  re-cross  the 
roadway,  we  cannot  see  how  one  thus  using  it  could  be  treated  as  a 
trespasser.  Certainly,  if  a  private  person  had  so  permitted  his  land 
to  he  used,  an  action  of  trespass  by  him  against  one  passing  over  it, 
"without  previous  notice  or  pronibition,  would  meet  with  little 
favor.  But  we  cannot,  in  this  respect,  clothe  corporations  with 
powers  superior  to  those  of  natural  persons.  Indeed,  if  we  regard 
the  case  ot  the  Pennsylvania  Bailroad  Company  v.  Lewis  (29  r.  F. 
8.  33)  as  authority,  even  a  trespasser  may  have  some  rights  which  a 
ndlroad  company  is  bound  to  respect,  a  fortiori  as  to  a  person  who 
is  on  the  roadway  by  permission.     To  hold  otherwise  would  be  but 
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a  poor  oomment  upon  our  civilization  and  npon  the  wisdom  of  tliis 
Court. 

As  to  the  negligence  of  the  employees  having  charge  of  the  cars 
by  which  the  injury  complained  of  was  done,  there  can  be  from  the 
evidence  no  doubt.  A  more  perfect  trap  for  the  destruction  of 
any  one,  more  especially  for  a  child  of  tender  years  and  weak  in- 
tellect, could  scarcely  have  been  devised.  The  train  designed  for 
the  flying  switch  is  cut  from  the  engine  some  three-quarters  of  a 
mile  from,  and  out  of  sight  of,  the  crossing ;  the  locomotive  is  nm 
forward,  and  stationed  directly  across  the  foot-path ;  the  train 
comes  down  the  track  at  a  rapid  rate,  and  when  within  one  hundred 
and  fifty-nine  feet  of  the  place  where  the  child  stood,  by  some 
sleight  of  hand,  unknown  to  persons  not  skilled  in  the  management 
of  railroads,  and  without  warning  of  any  kind,  it  is  suddenly  tnined 
on  to  the  switch.  When,  in  addition  to  this,  we  understand  tliat 
the  hands  upon  and  about  this  train  paid  no  attention  whatever  to 
the  track  upon  which  it  was  running,  and  that  the  engineer  actually 
saw  the  child  in  the  act  of  approaching,  and  did  nothing  to  warn 
her  of  the  coming  danger,  we  cannot  understand  how  any  one  can 
have  the  face  to  sav  that  there  was  no  negligence  on  part  of  those 
having  charge  of  this  train,  or,  indeed,  that  tney  Were  not  guilty  of 
very  gross  negligence. 

As  to  the  jSaintiffs  contributory  negli^nce,  we  can  find  no  evi- 
dence of  it ;  certainly  not  of  that  conclusive  kind  which  would  re- 
quire the  Court  to  take  the  question  from' the  jury.  Tlie  plaintiff 
herself  testified  as  follows :  "  When  I  got  to  the  patli  I  walked 
down  towards  the  road.  When  I  came  to  the  track  in  the  path  I 
stopped.  Then  the  engine  came  down.  I  went  a  piece  down 
towards  the  road  and  loosed  up  and  down  the  road,  ana  saw  noth- 
ing but  the  engine.  I  think  I  took  three  steps.  I  was  on  the  first 
track  and  the  engine  was  on  the  third  track.  When  I  got  to  the 
track  on  the  path,  the  engine  was  coming  down  on  the  third  track, 
about  fifty  or  sixty  feet  away.  Then  I  stood  still  until  the  engine 
stopped.  Then  I  walked  down  the  track  about  three  paces  to  walk 
around  the  engine.  I  know  that  the  engine  stood  on  the  path,  hut 
how  much  of  the  engine  stood  on  the  path  I  don't  know."  It  is 
true  that  John  North,  an  engineer  of  the  company  defendant,  but 
not  the  one  having  charge  of  the  engine  then  on  duty,  says  be  saw 
her  when  she  first  stepped  on  the  siding,  and  that  she  remained 
upon  it  two  or  three  mmutes  before  she  was  struck.  But  in  this 
there  is  no  material  contradiction  of  her  testimony.  In  events  of 
this  kind  time  is  at  best  but  a  mere  matter  of  guess-work,  and  she 
was  as  likely  to  be  correct  as  he.  Be  this,  however,  as  it  may,  it  is 
no  serious  reflection  on  the  prudence  of  a  child  of  her  age  tliat  she 
waited  and  watched  until  the  locomotive  had  stopped,  and  until,  so 
far  as  she  could  see,  the  track  was  entirely  clear,  even  though  stand- 
ing upon  the  siding.     To  an  ordinary  observer,  not  aware  that  the 
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flying  switch  movement  was  about  to  be  executed,  her  position  wis 
one  of  no  danger. 

North  says :  ^'  If  the  conductor  had  not  turned  the  switch,  the 
girl  would  not  have  been  hurt."  Doubtless  he,  with  all  his  skill  in 
railway  management,  did  not  think  she  was  in  danger,  otherwise 
we  can  hardly  understand  why  he  did  not  attempt  her  rescue. 
Eren  had  she  seen  the  train  moving  upon  the  main  track,  how 
oonld  she  know  that  it  would  not  continue  on  that  track  ?  How 
conld  this  child  tell  that  by  a  single  motion  of  a  lever  the  cars 
would  be  upon  her  within  a  space  of  time  measured  by  some  ten  or 
fifteen  seconds  ?  This  would  be  too  much  to  ask  of  a  grown  per- 
son, much  more  of  one  of  such  tender  years.  The  charge  of  the 
learned  Judge  of  the  Court  below,  when  considered  as  a  whole,  and 
not  didocated  as  we  find  it  in  the  assignments,  is  a  fair  one,  and  as 
favorable  to  the  defendant  as  he  had  reason  to  expect ;  therefore;, 
without  further  discussion,  we  refuse  to  sustain  the  exceptions  to  it. 

The  judgment  is  affirmed* 

Opimon  l)y  Gk)rdon,  J. 

The  nine  cases  iiunediately  preceding  this  note  torn  apon  the  very  impor- 
tant jnestion  of  the  obliffation  of  railroad  companies  to  tne  public  at  railway 
GTonings.  The  aim  of  tnia  note  is  to  illustrate  these  cases  oy  the  coUectioii 
of  the  chief  authorities  bearing  on  the  same  or  analogous  points;  but  no 
attempt  will  be  made  to  consider  the  question  as  complicirted  by  the  contrib- 
ntory  n^ligence  of  those  persons  traversing  the  track.  It  is  weU  settled,  as 
a  generaiprinciple,  that  a  railroad  company  is  bound  to  use  every  reasonable 
precaution  to  avoid  injury  to  the  public  at  railway  crossings,  although  it  is 
not  Incumbent  upon  them  to  use  every  possible  one.  Weber  e.  N.  Y.  Cen- 
tral and  Hudson  R.  R  Co.,  58  N.  T.  451 ;  Bait.,  etc,  R  R  Co.  «.  Breinig, 
25  Md.  378;  Cleveland,  etc.,  R  R  Co.  e.  Terry,  8  Ohio  Bt.  570;  Johnson  e. 
Chicago  and  N.  W.  R  R.  Co.,  1  Am.  and  Eng.  R.  R  Cas.  155.  It  is  thera> 
fore  bound  to  furnish  efficient  brakes  and  such  other  weU-tested  miproTo- 
nents  and  inventions  as  may  contribute  to  safety.  Smith  e.  N.  T.  and  EL  R 
R.  R.  Co.,  19  N.  T.  127;  Costello  «.  Syracuse,  B.  and  K.  T.  R  RCo.,  55 
Barb.  92.  See  note  to  Daugherty  «.  N.  Y.,  L.  E.  and  W.  R  R  Co.,  Am. 
and  Eng.  R  R.  Gas.  post,  p.  145. 

In  the  absence  of  specific  statutoiv  provision  a  train  should,  on  approach- 
ing a  crossin|^,  give  such  usual  and  customary  warnings  of  its  approach  as 
are  required  m  the  prudent  and  skilful  management  of  trains,  (^tinental 
hnproTement  Co.  9.  Stead,  95  U.  S.  161;  Reeves  v,  Del.,  L.  and  W.  R.  R 
Co.,  30  Pa.  St.  454;  Bilbee  v.  London,  etc.,  Ry.  Co.,  1 C.  R  (N.  S.)  584;  Cliff 
t.  Midland  By.  Co.,  L.  R,  5  Q.  B.  261 ;  N.  J.  Transportation  Co.  «.  West,  33 
^.  J.  L.  91;  Korth  Car.  R  R  Co.  e.  State,  54  Md.  118.  And  it  is  for  the 
jarj  to  say,  under  the  instruction  of  the  court,  what  warnings  are  usual  and 
Mceaaary  under  the  circumstances.  Thomas  s.  Delaware,  etc.,  R  R  Co., 
2  Am.  and  Eng.  R.  R  Cas.  648 ;  Black  e.  Burlington,  C.  R  and  M.  R.  R  Co., 
38  Iowa.  515;  Qalena  and  C.  Y.  R  R  Co.  e.  Dill,  22I1L264;  Bauer  e,  Kansas 
Pacific  R  R  Co.,  69  Mo.  219;  Paducah  and  M.  R  R  Co.  v.  Hoebl,  12  Buab. 
41;  Cadell  e.  N.  Y.  Cent,  and  Hud.  River  R.  R  Co.,  64  N.  Y.  535 ;  Ellis  e. 
^.  Wcttern  R  R  Co.,  L.  R.  9,  C.  P.  551 ;  P.  C.  and  St.  L.  R  R  Co.  t. 
Wright  Executor  (supra);  Kansas  Pac.  R.  R  Co.  e.  Richardson  (infra). 

In  aome  cases,  it  is  true,  it  has  heen  held  or  intimated  that  a  train  is  oound, 
independent  of  any  statute,  either  to  ring  or  whistle  before  passing  a  cross- 
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ing,  ftnd  that  a  failure  to  perfonn  this  duty  will  constitute  negligence  per  ee. 
Phila.,  Wilm.  &  Bait  R  R.  Co.  v.  Stinger,  78  Pa.  St.  219;  Zimmerman  e. 
Hannibal  A  St.  Jo.  R.  R.  Co.,  2  Am.  &  £ng.  R.  R.  Cas.  181.  But  the  great 
weight  of  authority  ia  to  the  contrary.  Brown  e.  Milwaukee  and  St  Paul 
R.  R.  Co.,  22  Minn.  165;  Northern  Central  R.  R.  Co.  e.  State  Co.  Use  (supra). 

It  has  been  held  that  in  no  event  are  the  employees  of  a  railroad  company 
bound  to  give  any  warning  of  the  approach  of  a  train  to  a  bridge  over  which 
a  hk^hway  passes.    Favor  e.  Boston  &  L.  R.  R.  Co.,  114  Mass.  850. 

Where  there  is  no  express  statutorv  provision  a  railroad  company  is  not 
bound  to  place  a  flagman  or  to  provide  gates  at  a  railway  crossing,  unless 
indeed  the  crossing  be  so  dangerous  that  prudence  would  suggest  the  taking 
of  such  orecautions.  Welsch  «.  Hannibal  &  St.  Jo.  R.  R.  Co.  supra,  p.  75; 
Kelly  e.  St.  Paul,  Minn.  &  Manitoba  R.  R.  Co.  infra,  p.  93;  Kansas  Pac 
R.  R.  Co.  V.  Richardson,  infra,  p.  96;  Grippen  v.  N.  T.  Cent.  &  H.  R  R.  R. 
Co.,  40  N.  T.  84;  Culhane  e.  Same,  80  K.  T.  183;  McGrath  v.  Same,  63  N. 
Y.522;  Commonwealth  v,  Boston  &  W.  R.  R.  Co.,  101  Mass.  201;  Phila.  & 
Reading  R.  R.  Co.  «.  Kelleps,  88  Pa.  St.  405;  Del.,  Lack.  &  W.  R.  R  Co. 
if.  Toffey,  9  Vroom,  525;  State  «.  Phila.,  W.  &  B.  R.  R,  Co.,  47  Md.  76;  Btsp- 
ley  e.  London,  B.  &  S.  C.  R.  R.  Co.,  L.  R.,  1  Exch.  21 ;  Cliff  «.  Midland  R 
R.  Co.  L.  R.,  5  Q.  B.  258;  Pollock  «.  Eastern  R.  R.  Co.,  124  Mass.  158. 

There  is  a  strong  disinclination  on  the  part  of  the  courts  to  leave  to  a  jury, 
the  determination  of  the  obligations  of  the  company  in  this  respect.  Dyer 
V.  Erie  Ry.  Co.,  71  N.  Y.  228;  Weber  e.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  58 
N.  Y.  451. 

But  it  is  submitted  that  this  is  the  proper  course  for  the  courts  to  pursue. 
Eaton  e.  Fitchburg  R.  R.  Co.,  129  Mass.  864;  Penna.  R  R  Co.  «.  Kelleps, 
88  Pa.  St.  405. 

Where  a  company  has  undertaken  to  post  a  flagman,  he  is  bound  to  stay  at 
bis  post,  and  for  a  failure  on  his  part  to  do  so  the  company  will  be  held 
liable.  St.  Louis.  Vand.  &  T.  H.  R.  R.  Co.  v.  Dunn,  78  III  197;  Kissinger 
«.  N.  Y.  &  H.  R.  R.  R  Co.,  56  N.  Y.  538;  Dolan  e.  Del.  &  Hud.  Canal  Co., 
71  N.  Y.  285;  Casey  «.  N.  Y.  Cent.  &  Hud.  River  R  R  Co.,  78  N.  Y.  518. 

Of  course  where  the  company  have  once  posted  a  flagman  at  a  crossing, 
they  have  no  right  suddenly  to  remove  him,  without  giving  to  the  public  due 
notice  of  their  intention.  Pittsburg,  etc.,  R  R.  Co.  v.  Junat,  3  Am.  and 
Eng.  R.  R  Cas.  502. 

In  regard  to  the  speed  of  trains,  it  seems  that  a  railroad  company  is  bound 
to  so  regulate  it  as  to  afford  reasonable  security  to  the  public.  The  rate  of 
speed  which  is  allowable  depends  of  course  upon  the  locality.  In  towns  and 
villages  trains  must  be  run  far  more  slowly  than  in  the  open  country,  and 
this  IS  so  even  if  the  matter  be  not  regulated  by  statute.  Penna.  R  R  Go. 
«.  Lewis,  79  Pa.  St.  33;  Pacific  RR  Co.  v,  Houts,  12  Kans.  328;  Kansas  Psc 
RR  Co.  «.  Ward,  4  Col.  30;  Meyer  v.  Midland  Pac.  R  R  Co.,  2  Neb.  319; 
Cordell  v.  N.  Y.  C.  <&  H.  R  R  R  Co.,  70  N.  Y.  119;  Daley  v.  Norwich  &  W. 
R  Co.,  26  Conn.  591;  Chicago  &  A.  R  Co.  «.  Engle,  84  IlL  397;  Lafayette 
&  L  R.  Co.  D,  Adams,  26  Md.  76. 

No  one  rate  of  speed,  however,  amounts  to  negligence  per  se.  Chicago, 
Boston  &  Q.  R  R  Co.  e.  Harwood,  80  HI.  88;  Maker  v.  Atlantic  &  P.  R  Co., 
64  Mo.  267;  McKonkey  v.  C,  B.  &  Q.  R.  R.  Co.,  40  Iowa,  205;  Grand  Rapids 
i&  I,  R.  Co.  V.  Huntley,  88  Mich.  537;  Grows  v.  Me.  Central  R  R  Co.,  67 
Me.  100;  Bemis  v.  Conn.  &  P.  R  Co.,  42  Vt.  375;  Cohen  v.  Eureka  &  P.  R 
Co.,  14  Nev.  376;  Warner  v,  N.  Y.  Cent.  R  R  Co.,  44  N.  Y.  465. 

Wherever  the  speed  is  great,  the  fact  is  submitted  to  the  jury  together  with 
the  attendant  circumstances,  and  from  it  they  may  or  may  not  infer  negli- 
gence on  the  part  of  the  company.  Terre  Haute  &  Indianapolis  R.  R.  Co.  t, 
Clark,  infra,  p.  84;  Tony  v.  Jewett,  78  N.  Y.  338;  Kelly  v,  St.  Paul,  Minn.  & 
Manitoba  R  R  Co.,  infra,  p.  93;  Black  r.  Burlington,  etc.,  R.  R.Co.,  38  lows, 
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615;  IndiaDapolis,  etc.,  R.  R.  Co.  o.  Staples,  62  111.  818;  Wilds  v.  Hudson 
BiTer  R.  R.  Co.,  29  N.  T.  815;  Massoth  v.  Delaware,  etc..  Canal  Co.,  64N.  Y. 
5d4;  Reeves  «.  Del.  &  Hudson  Canal  Co.,  80  Pa.  St.  454. 

The  management  of  railroad  trains  when  approaching  crossings  may  be  and 
often  is  re^ilated  by  statute.'  Western  Union  R.  R.  Co.  «.  Folton^  64  Dl. 
271 ;  Pitts.,  Conn.  &  St.  Louis  R  R.  Co.  v.  Brown,  67  Ind.  45. 

Municipalities  are  also  sometimes  empowered  by  the  Legislature  to  pass 
advances  regulating  the  management  of  trains  within  their  corporate  Umits. 
These  advances  when  passed  have  precisely  the  effect  of  statutes.  Bait.  & 
Ohio  R.  R  Co.  9.  State,  29  Md.  252;  Massoth  v.  Del.  &  Hud.  Canal  Co.,  64 
N.T.  524;  St.  Louis  &  S.  £.  R  Co.  v.  Mathias,  50  Md.  65.  ' 

Many  statutes  or  ordinances  passed  as  above  mentioned  reauirethecomiMUiy 
to  sound  a  whistle  or  ring  a  l^ll  invariably  before  approacninj^  a  crossing, 
and  if  the  company  fail  to  observe  this  regulation  they  will  be  liable.  Wright 
9.  Boston,  etc.,  R  R  Co.,  2  Am.  and  Eng.  R  R  Cas.  121 ;  Yoak  v.  Northern 
Cent.  R  R  Co.,  75  N.  T.  820;  Pollock  v.  Eastern  R  R  Co.,  124  Mass.  158; 
Memphis  &  C.  R  Co.  v.  Copeland,  61  Ala.  876 ;  St.  Louis  <&  S.  E.  R  R.  Co. «. 
Matluas,  50  Md.  65;  Peoria,  Pa.  L  R  Co.  v.  Siltman,  88  Dl.  529;  Chicago 
d;  N.  K  R  R  Co.  t.  Miller,  infra,  p.  89.  See  Hodges  «.  St.  Louis,  etc.,  B.  ii. 
Co.,  2  Am.  and  Eng.  R  R  Cas.  190;  Shaw  v.  Jewett,  infra,  p.  111. 

Other  statutes  or  ordinances  require  the  posting  of  flagmen  or  the  mainte- 
nance of  gates  at  crossings,  and  if  the  railroad  company  fails  in  its  duty  in  this 
respect  it  will  also  be  held  liable.  Stanley  «.  London,  Brighton  &  S.  C.  R. 
R.  Co.,  L.  R,  1  Exch.  21;  Wanless  v.  N.  E.  R  R  Co.,  L.  R,  6  Q.  B.  481. 

Sometimes  railroad  companies  are  expressly  restrained  from  running  their 
tniiis  at  any  more  than  a  given  rate  of  speed.  If  in  violation  of  their  duty 
they  run  them  faster,  they  are  held  liable.  St.  Louis,  Ya.  T.  H.  R.  R.  Co.  v. 
Donn,  78  Dl.  197;  Chicago  &  A.  R  Co.  v.  Becker,  84  III.  488;  St.  Louis  & 
&  B.  R  Co.  «.  Mathias,  50  Ind.  65;  Haas  «.  Chicago  &  N.  W.  R  R  Co.,  41 
Wise.  44;  liddy  «.  St.  Louis  R  R  Co.,  40  Mo.  506;  Bait.  City  Pass.  By.  Co. 
«.  McDonnell,  43  Md.  584;  Massoth  «.  Del.  &  Hud.  Canal  Co.,  64  N.  T.  524. 
But  it  must  clearly  appear  that  the  failure  of  the  company  to  obey  the 
directions  of  the  statute  or  ordinance  was  the  proximate  cause  of  the  injury 
complained  of,  otherwise  the  company  cannot  be  held  liable.  Cordell  v,  N.  Y. 
Central  &  Hudson  River  R  R  Co.,  70  N.  Y.  119 ;  Briggs  «.  N.  Y.  Central  &  H. 
R  R  R  Co.,  72  N.  Y.  26;  Chicago  R  R  Co.  «.  Notzki,  66  III.  455;  Fletcher 
9.  Atlantic,  etc.,  R  R  Co.,  64  Mo.  484;  Penna.  R.  Co.  v.  Hensil,  supra,  8  p. 
There  are  certain  acts  upon  the  part  of  those  in  charge  of  railway  trains  at 
crossings  which  are  deemed  to  amount  to  negligence  i)er  se.  Among  these 
the  following  are  of  most  fre<|uent  occurrence:  The  use  of  the  '* running*' 
or  **  flying**  switch  without  giving  full  warning  to  the  public  not  to  attempt 
to  cross  the  track.  Brown  «.  N.  Y.,  etc.,  R.  R.  Co.,  82  N.  Y.  597;  Sutton  v. 
N.  Y.,  etc.,  R  Co.,  66  N.  Y.  248;  French  v.  Taunton,  etc.,  R  Co.,  116 
Mass.  587;  Hinckley  «.  Cape  Cod  R  R  Co.,  120  Mass.  257;  Chicago,  etc., 
R  R  Co.  9.  Garvey,  58  111.  88;  Butler  v.  Milwaukee,  etc.,  R  R  Co.,  28 
Wise.  487;  Dlinois,  etc.,  R  R  Co.  v.  Hammer,  72  111.  847;  Illinois  Cent.  R 
R  Co.  9.  Baches,  55  HI.  879;  Phila.  &  Reading  R  R  Co.  9.  Troutman, 
supra,  n.  117. 

The  racking  of  a  train  or  the  pushing  of  it  before  the  engine  without  first 
using  all  imannable  care  to  warn  the  public  of  the  danger.  Bailey  9.  New 
Hayen,  etc.,  R  R  Co.,  107  Mass.  496;  Kennedy  9.  North.  Mo.  R  R.  Co.,  86 
Ho.  351 ;  Hathaway  9.  Toledo,  etc.,  R.  R.  Co.,  46  Md.  25;  Leavenworth,  etc., 
R.  R  Co.  9.  Rice,  10  Kans.  426 ;  Kansas  Pacific  R.  R.  Co.  9.  Proctor,  14 
Kans.  87;  Mc Williams  9.  Detroit  Cent.  M.  Co.,  81  Mich.  247;  Robinson  9. 
Western  Pac  R  Co.,  48  Cal.  409. 

The  mere  whistling  of  an  engine  attached  to  a  long  train  of  freight  cars  on 
a  track  near  a  crossing  is  not  sufficient  warning  to  the  public  of  an  intention 
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to  back  the  train.  linfield  «.  Old  Colony  R.  R.  Co.,  10  Cush.  564;  Chicago, 
etc.,  R  R.  Co.  «.  Ganrey,  58  HI.  85;  Illinois,  etc.,  R.  R  Co.  v.  £bert,  74  III. 
899;  Eaton  e.  Erie  R.  R.  Co.,  51  N.  Y.  544;  Mudnnis  e.  N.  T.,  etc,  R  R 
Co.,  62  N.  Y.  916;  McQoyem  e.  N.  Y.,  etc.,  R  R  Co.,  67  N.  Y.  417. 


OmomisrATiy  Wabash  akd  Mighigan  B.  B.  Oo. 

Petebs. 

(Advance  Ckm^  Indiana.    AprU  8(2,  1882.) 

In  an  action  by  a  paaeenger  against  a  railroad  company  to  lecoyer  dam- 
ages for  ininries  alleged  to  have  been  occasioned  by  Uie  negligence  of  the 
company,  defendant,  the  plaintLS  must  in  his  complaint  charge  the  company, 
defendant,  with  negligence,  and  must  also  aver  that  he  himself  was  without 
fault  or  negligence,  or  state  such  facts  as  will  clearly  show  that  he  waa  with- 
out fault  or  negligence  in  the  premises. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover  dam- 
ages for  injuries  done  him,  the  complaint  averred  in  substance  that,  uj^n 
the  arrival  of  the  train  upon  which  plaintiff  was  a  passenser  at  tiie  station 
which  was  his  destination,  said  train  slackened  in  speed  so  diat  plaintiff 
could  have  alighted  safely  had  there  been  a  platform  or  other  suitable  place 
prepared  for  passensers  to  step  on;  that  the  night  was  dark,  the  wind  blow- 
ing, and  the  rain  falling;  that  the  plaintiff,  in  obedience  to  the  order  of  the 
conductor,  stepped  off  the  train  expecting  to  alight  upon  a  platform,  but 
that,  through  the  fault  of  the  company,  there  was  no  platform,  but  an  uneven 
piece  of  ground  sloping  from  the  track  to  a  ditch,  wholly  unsuitable  for  the 
accommodation  of  passengers,  down  which  plaintiff  fell,  injuring  himself 
severely,  the  wheels  of  the  car  passing  over  his  leff,  wherefore  plaintiff 
sought  to  recover  damages.  HM  (Elliott,  C.  J.,  dissentiente),  that  the 
facts  averred  did  not  clearly  show  that  the  plaintiff  was  free  from  contribu- 
tory negligence,  and  that,  therefore,  in  the  absence  of  an  express  averment 
to  that  effect,  the  complaint  was  insufficient  and  demurrable. 

Whether  the  complaint  averred  such  facts  as  would  support  the  allf^gatlon 
of  negligence  on  the  part  of  the  company,  defendant,  not  decided.  Frakk- 
LiN,  CoHH.,  being  of  opinion  that  it  did;  Elliott,  C.  J.,  Worden  and 
Woods,  JJ.,  contra. 

Where  the  plaintiff  files  a  complaint  setting  forth  facts  as  above,  and  in 
addition  alleges  that  the  conductor  told  him  when  they  arrived  at  said  sta- 
tion and  instructed  him  to  follow  and  that  he  would  liffht  him  off  said  train, 
and  that  he  did  accordingly  follow  said  conductor,  and  that  said  conductor 
held  his  lantern  and  told  him  that  the  train  had  stopped  and  that  he  should 
step  off,  in  obedience  to  which  directions  he  did  step  off  as  carefully  as  he 
could,  and  without  any  fault  or  negligence  on  his  part  was  thrown  under  the 
car  and  run  over,  HM^  that  the  complaint  was  simicient. 

Where  the  plaintiff  in  such  case  files  a  complaint  averring  that  none  of 
complainant*8  agents  lighted  him  off  the  train,  out  that  the  same  had  so  far 
checKed  its  spe^  that  he  could  have  safely  alighted  therefrom  had  it  not  as 
he  was  alighting  suddenly  started  up  at  a  faster  rate,  whereby  plaintiff  was 
without  any  fault  or  negligence  on  his  part,  thrown  down  and  run  over, 
Held,  that  the  complaint  was  sufficient. 
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Feankldt,  O.  J. — ^Appellee  sned  appellant  for  iniuries  received 
bile  trayeUin^  as  a  p^assenger  on  appellant's  railroao. 

The  complaint  is  in  four  paragraphs.    A  demurrer  was  sns- 

^tained  to  the  first,  and  a  separate  demurrer  oYermled  to  each  of 

^e  second,  third,  and  fourth  paragraphs.    Answer  filed  in  three 

xaramphs,  reply  in  denial  to  second  and  third,  the  first  being  a 

ceniaL 

Trial  by  jury,  verdict  for  appellee,  motion  for  a  new  trial  over- 
mled,  and  judgment  for  appellee  for  $7,500. 

The  first  three  errors  assigned  in  this  court  are  the  overruling  of 
the  separate  demurrers  to  the  second,  third,  and  fourth  para- 
graphs of  the  complaint. 

The  third  paragraph  of  the  complaint  reads  as  follows : 

3d.  And  for  a  third  paragraph  of  complaint  and  further  cause 
of  action,  plaintifiE,  James  E.  Peters,  complains  of  the  Cincinnati, 
Wabash  and  Michigan  K.  R.  Co.,  and  complaining  says  that  the 
defendant  is  a  corporation  duly  organized  under  the  laws  of  the 
State  of  Indiana,  and  is  and  was  at  the  time  of  the  occurring  of 
the  acts  hereinafter  complained  of.  That  said  defendant  is  run- 
ning and  operating  a  railroad  passing  through  and  into  the  coun- 
ties of  Madison,  Grant,  Wabash,  Kosciusko  and  Elkhart ;  and  as 
such  corporation  engaged  in  carrying  passengers  and  transporting 
frdght 

iSiat  on  the  19th  day  of  October,  1875,  this  plaintiff  took  pas- 
sage on  said  railroad  at  the  city  of  Wabash,  Indiana,  in  the  county 
of  Wabash,  for  the  village  of  Milf ord,  on  the  line  of  said  road. 
That  on  arriving  at  said  Milf  ord,  to  which  point  he  had  paid  his 
fare  as  demanded,  he  concluded  to  remain  on  said  train  until  the 
same  reached  Arnold's  Station,  on  the  line  of  said  road,  in  the 
eoonty  of  Elkliart  aforesaid,  being  nearer  his  point  of  destination, 
which  was  some  distance  from  such  railroad.  That  he  paid  to  the 
conductor  having  charge  of  such  train,  and  then  and  there  beins 
in  defendant's  employ  in  sueh  capacity,  the  regular  fare  tosaia 
Arnold's  Station ;  he,  the  said  conductor,  receiving  the  same,  and 
undertaking,  in  behalf  of  defendant,  to  carry  and  safely  deliver 
him  at  said  point. 

That  the  agents  of  said  company  having  charge  of  said  train, 
not  mindful  of  their  duty  and  the  obligation  of  said  company  to 
BO  cany  and  deliver  him,  wholly  neglected  and  refused  to  do  so. 
That,  on  arriving  at  Arnold's  Station  aforesaid,  the  said  train 
slackened  its  speed  so  that  plaintiff  could  have  with  safety  and 
without  damage  alighted  therefrom,  had  there  been  constructed  at 
said  station  a  platform  or  other  suitable  place  prepared  for  passen- 
gers to  step  upon  when  leaving  the  trains  of  said  defendant. 

Piaintin  avers  that  wlien  said  train  arrived  at  said  place  it  was 
dari,  the  wind  was  blowing,  and  the  rain  falling.  That  plaintiff, 
in  poiBuance  of  the  order  of  said  conductor,  and  entirely  relying 
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on  his  instniction,  stepped  off  said  train  as  directed,  expected  and 
believing  that  a  platform  or  other  suitable  place  had  been  prepared 
by  defendant  for  such  purpose. 

But  that  the  place  wnere  plaintiff  was  instructed  to  step  off  and 
did  get  off  said  train  was  a  rou^h,  uneven  piece  of  ground,  sloping 
from  such  railroad  track  to  a  ditch,  and  wholly  unsuitable  for  the 
reception  of  passen^rs. 

Tnat  plaintiff  shpped  off  such  train  on  such  ground,  and  by 
reason  of  the  defendant  having  negligently  failed  to  provide  a 
platform,  suitable  place,  at  such  station,  for  the  reception  of  pas- 
sengers, and  of  such  ground  being  of  an  uneven  surface,  sloping 
and  unsuitable  for  the  reception  of  passengers,  he  fell  and  was 
thrown  under  such  train,  which  passed  on  and  over  his  right  leg, 
miBhing  the  same  to  such  an  extent  as  to  necessitate  its  amputa- 
tion. 

That  such  by  reason  of  the  act  and  occurrence  aforesaid  was  am- 
putated. 

That  plaintiff  became  by  reason  thereof  and  was  sick  and  sore 
for  a  long  period  of  time,  to  wit,  for  the  space  of  three  months. 

That  he  laid  out  and  expended  a  large  sum  of  money  in  and 
about  the  curing  and  healing  of  himself  to  wit,  the  sum  of  $500. 
That  on  account  thereof  he  was  compelled  to  and  did  abandon  his 
occupation,  that  of  house  carpenter,  to  his  great  injury  and  dam- 
age; that  he  is  maimed  for  life,  and  rendered  incapable  of  gaining 
alivelihood. 

By  reason  of  which  acts  of  defendant  heretofore  complained  of, 
plaintiff  avers  that  he  has  been  damaged  in  the  sum  of  $10,000, 
for  which  amount  he  demands  judgment,  and  all  other  proper  re- 
lief. This  action  is  based  upon  an  injury  arising  from  an  illegal 
negligence  of  the  defendant.  Negligence  is  a  mixed  question  of 
law  and  facts ;  when  the  facts  are  agreed  to,  it  becomes  a  question 
of  law.  In  lie  case  of  Newhouse  v.  Miller  et  aL,  35  Ind.  463-6, 
the  following  language  is  used :  "It  is  a  well-settled  doctrine  of 
the  law  that  the  plaintiff  cannot  recover  in  such  a  case,  if  it  ap- 
pears that  by  ordmary  care  or  prudence  on  his  part  he  directly 
contributed  to  the  injury ;  or,  in  other  words,  if  hj  the  exercise  of 
ordinary  care  and  prudence  he  might  have  avoided  the  injury; 
where  the  negligence  is  the  issue  it  must  be  a  case  of  unmixed 
negligence  to  justify  a  recovery,  and  if  both  parties  by  their 
negligence  immediately  contributed  to  produce  the  injury  neither 
can  recover.  When  the  plaintiff  is  tne  proximate  cause  of  the 
injury  he  cannot  recover."  See  the  authorities  therein  collected 
and  cited.  Negligence  has  been  defined  to  "  consist  in  the  omit- 
ting to  do  something  that  a  reasonable  man  would  do,  or  the  doing 
something  that  a  reasonable  man  would  not  do."  Howe  v.  Young, 
16  Ind.  312. 

In  the  case  at  bar,  according  to  the  allegations  in  the  complaint^ 
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did  the  railroad  company  do  anything  that  a  reasonably  prudent 
person  wonld  have  done?  The  only  act  of  negligence  complained 
of  by  the  plaintiff  was  the  failure  of  the  defendant  to  have  had 
prepared  a  platform  or  other  suitable  place  for  the  reception  of 
passengers ;  ib  this,  as  connected  with  the  other  allegations  of  the 
paragraphs  per  se  negligence  in  law  ?  There  is  no  description  as 
to  wnat  kind  of  a  station  this  was ;  as  to  whether  it  was  a  general 
public  station  at  which  trains  regularly  stopped  for  the  reception 
and  discharge  of  passengers,  or  a  mere  way  flag  station  at  some 
cross  roads  where  trains  only  stopped  when  flagged  for  the  accom- 
modation of  special  passengers;  this  paragraph  of  the  complaint  is 
entirely  silent.  At  a  mere  way  or  flag  station  where  trains  do  not 
i^larly  stop  for  the  reception  and  discharge  of  passengers,  and 
only  stop  when  they  are  nagged,  or  to  discharge  a  speciid  paasen- 
^,  the  passenger  need  not  expect  nor  rely  on  the  company^s  hay- 
ing furnished  a  platform  or  other  convenient  place  for  the  recep- 
tion and  discharge  of  passengers,  although  that  is  frequently  done 
when  the  road  has  been  finished  and  placed  in  complete  running 
order.  It  is  very  doubtful  whether  the  paragrapn  sufficiently 
ehaiges  negligence  in  the  defendant. 

But,  without  deciding  this  question,  we  think  there  is  more  form- 
idable objection  to  the  paragraph.  It  in  no  way  rebuts  contribu- 
tory neghgence  in  the  plaintift  It  nowhere  alleges  that  he  was 
wiUiout  fault  or  negligence ;  nor  do  we  think  the  tacts  stated  suf- 
ficiently show  that  ne  was  without  fault  or  negligence. 

The  rule  of  pleading  in  such  case  is  this :  When  the  plaintiff 
charges  the  defendant  with  negligence  to  make  a  good  complaint, 
be  must  also  aver  that  he  was  without  fault  or  negligence,  or  state 
£Qch  facts  as  will  clearly  show  that  he  was  without  fault  or  negli- 
gence in  the  premises.  If,  however,  there  is  an  averment  in  the  com- 
plaint, that  tne  plaintiff  was  without  fault  or  negligence,  and  the  facts 
stated  clearly  show  tJiat  he  was  not  without  fault  or  negligence,  a  de- 
murrer will  be  sustained  to  the  complaint.  And  if  there  is  no  aver- 
ment in  the  complaint  of  that  kind,  and  the  facts  stated  do  not 
clearly  show  that  the  plaintiff  was  without  fault  or  negligence,  a 
demurrer  will  also  be  sustained  to  the  complaint.  E.  and  C.  B.  B. 
Co.  V.  Dexter,  24  Ind.  411.  In  the  case  at  bar  there  is  no  sucli 
averment  in  the  complaint,  and  the  question  is,  do  the  facts  stated 
clearly  show  that  the  plaintiff  was  without  fault  or  negligence  ? 
The  plaintiff  alleges  that  he  had  never  been  at  Arnold's  Station  be- 
fore; that  when  the  train  arrived  there  it  was  dark,  the  wind 
blowing  and  the  rain  falling ;  that  the  train  slackened  its  speed  so 
that  he  could  with  saf etv  h&ve  alighted  therefrom  had  there  been 
a  suitable  platform  or  place  to  receive  him ;  that  the  conductor  in- 
formed turn  that  they  had  now  arrived  at  Arnold's  Station,  and 
ordered  him  to  alight ;  that  he,  in  pursuance  of  such  order,  and  en- 
tirely relying  on  his  instruction,  stepped  off  said  train  as  directed ; 
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that,  by  reason  of  defendant  having  negligently  failed  to  provide  a 
Buitable  place  for  hifi  reception,  he  fell  and  was  thrown  under  the 
train. 

Plaintiff  was  not  an  infant,  imbecile  or  Innatic,  bat  a  man  of 
mature  age,  a  honse  carpenter  by  occupation,  and  nothing  being 
shown  to  the  contrary,  he  is  presumed  to  have  been  in  the  poeses- 
sion,  and  ought  to  have  been  in  the  proper  use  of  all  his  ordinarr 
physical  senses ;  he  could  see,  feel  and  hear ;  these  senses  were  given 
him  to  enable  him  to  act  properly,  and  having  such  capacity,  he 
is  to  be  held  responsible  for  his  actions. 

And  although  the  night  was  dark  and  he  may  not  have  been  able 
to  see  well,  and  the  storm  may  have  roared  so  he  could  not  hear 
well,  there  is  nothipg  alleged  showing  that  he  was  so  benumbed 
that  he  had  not  the  most  acute  feeling,  and  well  knew  that  the 
train  was  yet  in  motion  and  had  not  come  to  a  complete  stop.  In 
the  case  of  Frenzell  et  al.  v.  Miller,  37  Ind.  1  P.  17,  the  following 
language  is  used  in  relation  to  the  frauds,  and  we  do  not  see  but  h 
is  eaually  applicable  in  a  case  of  tliis  kind : 

"  If  a  party  blindly  trusts  when  he  should  not,  and  closes  his 
eyes  when  ordinary  diligence  requires  him  to  see,  he  is  willingly 
deceived  and  the  maxim  applies,  volenti  non  fit  injuria."  The  same 
maxim  would  appropriately  apply  wherever  a  party  stupidly  yields 
any  or  all  of  his  ordinary  physical  senses  to  the  will  and  control  of 
another,  when  ordinary  prudence  would  have  required  that  lie 
should  have  exercised  them  himself.  In  the  case  of  Mackey  v. 
The  New  York  Central  Ry.  Co.,  27  Barb.  528,  it  was  held  "  that 
the  plaintiff  was  bound  to  exercise  care,  diligence  and  foresight  in 
proportion  to  the  danger  to  be  avoided  and  the  fatal  consequences 
mvolved  in  his  neglect."  The  same  principle  was  approved  by 
this  coui-t  in  the  case  of  the  Toledo  and  Wabash  R.  R.  Co.  v.  God- 
dard,  25  Ind.  185,  p.  199.  Hence  the  darker  the  night,  the  more 
severe  the  storm,  and  the  greater  the  ignorance  of  the  plaintiff  of 
that  particular  locality,  the  greater  care  and  prudence  should  have 
been  exercised  by  him  in  alighting  from  the  train. 

He  does  not  allege  that  he  had  been  informed  that  any  platfonn 
or  other  suitable  place  had  been  prepared  just  at  that  point  for  his 
convenient  reception,  and  without  making  any  inquiry  as  to  what 
would  become  of  him,  he  voluntarily  takes  a  leap  into  the  dark, 
without  knowing  whether  he  would  land  over  high  trestle  work 
into  a  deep  gulf  below,  or  upon  a  safe  platform  prepared  for  his 
reception.  Could  a  man  possessing  his  physical  senses  and  sane  in 
mind  be  said  to  have  used  due  care  ana  ordinary  diligence,  who 
had  thus  rashly  acted  ?  But  it  is  alleged  that  the  conductor  said 
to  him  that  they  had  arrived  at  Arnold's  Station,  and  ordered  him 
to  alight. 

Refying  entirely  on  such  direction,  he  stepped  off  without  heei- 
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tstii^,  thiwting  or  waiting  for  the  tndn  to  itop;  be  immediatrij 
eom^ied  with  the  leqneBt  of  the  oondnetor. 

loBtead  of  sach  wimilly  blind  obedienoe.  we  think  thk  informa- 
tioa  ind  direction  of  the  condnctor  was  hitended  and  ought  to 
liave  been  considered  by  appellee  as  a  notice  and  warning  to  him 
to  get  ready  to  leaye  the  train  as  soon  as  it  dumld  stop,  and  not 
that  he  should  instantaneously  inmpoff  while  it  was  yet  in  motK^n. 

In  the  case  of  the  Jeffersonville  K.  B,  Co.  v,  Hendrick's  Adm^ 
26  Ind.  228,  p.  232,  the  conrt  nses  the  following  language :  ^  On 
the  other  hand,  the  deceased  in  leaving  the  train  was  boond  to  ex- 
ercise ordinary  care  and  pradence  to  avoid  injnry. 

"*  If  the  tram  had  not  stopped  at  the  station  so  as  to  enable  the 
deceased  to  get  o£^  and  hacl  carried  her  beyond  her  destination, 
the  company  would  have  been  liable  in  damages.  But  the  fact 
that  the  train  was  passing  the  station  without  st/^pping,  conld  not 
justify  her  in  attempting  to  get  off  by  leaping  from  iU 

"^It  is  the  duty  of  those  having  charge  of  tne  train  in  snch  cases 
to  stop  it,  to  enable  passengers  to  leave  it  safely,  and  it  is  careless- 
ness in  passengers  to  attempt  to  leave  the  train  whilst  it  is  in  mo- 
tion." This  case  was  again  before  this  court,  and  reported  in  41 
Ib(L  48,  and  in  the  second  opinion,  the  above  last  general  expres- 
sion was  so  modified  as  to  declare  that  it  was  not  carelessness  in  a 
paBsraeer  to  l^ve  a  train  when  it  was  moving  so  slowly  that  it 
was  safe  for  him  to  do  so. 

In  the  case  of  the  Jeffersonville  R  R  Co.  v.  Swift,  26  Ind.  459, 
the  question  in  relation  to  the  condnctor  directing  the  passenger  to 
joinp  off  while  the  train  was  in  motion  is  discussed.  There  the 
train  was  passing  the  platform  at  the  depot,  the  passenger  was 
6tanding  on  the  platform  ready  to  jump  off,  and  had  been  informed 
by  another  passenger  that  the  train  would  not  stop  there.  In  this 
attitude  he  remarked  to  the  condnctor  ^^  that  be  conld  not  make 
that  risk ;"  the  conductor  responded  that "  you  could  if  you  would," 
or  "you  mi^ht  if  you  would."     In  this  case  the  court  says : 

^  The  plamtiff  was  a  man  of  mature  years,  and  we  must  presume 
of  at  least  -common  understanding.  He  claimed  to  believe  that 
the  train  was  running  at  the  time  at  a  speed  of  at  least  ten  miles  to 
the  hour,  and  under  those  circumstances  he  must  have  known  that 
such  a  leap  was  at  least  hazardous,  too  much  so  to  require  the 
practical  knowledge  to  teach  him  the  fact. 

The  sense  of  sight  would  be  sufficient  to  satisfy  any  one  of  the 
same  mind  of  the  danger  in  such  an  act,  and  he  cannot  be  per- 
mitted to  daim  that  his  own  misconduct  and  want  of  care  did  not 
contribute  to  the  iniury  resulting  from  his  own  voluntary  act,  by 
saying  that  he  reliea  on  the  assurance  of  the  conductor  that  it  was 
safe  80  to  leap.  •  .  . 

^^And  witnout  any  other  motive  for  the  act  than  the  fear  of 
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being  carried  beyond  the  station  where  he  desired  to  stop,  a  fact 
that  did  not  justify  him  in  incurring  the  danger. 

'^  Under  such  a  state  of  facts  he  was  not  compelled,  and  therefore 
did  it  voluntarily. 

^'  It  was  an  extremely  imprudent  one,  and  fraught  with  dangerous 
consequence,  and  was  the  airect  and  immediate  cause  of  the  injury. 
Beasonable  care  required  that  he  should  have  remained  on  the  car, 
and  thereby  have  avoided  the  injury,  and  therefore  he  could  not 
recover  under  such  circumstances."  A  distinction  may  be  drawn 
between  that  case  and  the  one  at  bar;  in  that  case  the  passenger 
had  been  informed  that  the  train  weuld  not  stop  at  the  depot;  in 
this  case  he  had  been  informed  that  it  would,  and  that  ne  had 
everv  reason  to  believe  from  the  slackening  of  its  speed  that  it 
would  so  stop.  In  that  case  the  conductor  assured  him  there  was 
no  danger ;  m  this  case  the  conductor  directed  him  to  alight  But 
we  do  not  think  these  distinctions  materially  change  the  principle. 

The  foregoing  opinion  then  concludes  as  follows : 

^^  A  passenger  is  not  bound  to  leave  the  train  when  it  is  in  mo- 
tion at  the  command  of  the  conductor.  He  may  disobey  finch 
command  with  impunity  and  may  resist  an  effort  made  to  enforce 
it ;  but  when  no  threat  of  violent  expulsion  is  made,  and  the  pas- 
senger is  still  left  in  the  free  exercise  of  his  wiU,  and  seeing  and 
knowing  the  peril  of  the  act,  leaps  from  the  train  at  the  command 
of  the  conductor  and  is  injured,  can  it  be  said  that 'his  own  unne- 
cessary and  imprudent  conduct  has  not  contributed  directly  to  the 
injury  ?" 

We  do  not  decide  the  question.  Neither  do  we  in  this  case. 
And  as  this  paragraph  of  tlie  complaint  contains  no  direct  aver- 
ment that  the  plaintiff  was  without  fault  or  negligence,  we  do 
not  think  the  allegations  of  the  paragraph  sufficiently  show  that 
fact  without  this  averment.  The  court  erred  in  overruling  the  de- 
murrer to  this  paragraph  of  the  complaint ;  it  should  have  been  sus- 
tained. As  to  the  second  paragraph,  it  a  little  more  specifically  sets 
out  the  facts,  and  alleges  when  tney  arrived  at  Arnold's  Station 
the  conductor  inf ormea  him  that  they  were  there,  and.  for  him  to 
follow  the  conductor  and  he  would  light  him  off  the  train ;  he  fol- 
lowed the  conductor  to  the  platform,  when  the  conductor  held  his 
lantern  and  told  him  that  tne  train  bad  stopped,  and  for  him  to 
step  off ;  that,  in  obedience  to  the  directions  of  tiie  conductor,  he 
stepped  off  of  the  car  as  carefully  as  he  could,  and,  without  any 
fault  or  negligence  on  his  part,  he  was  thrown  under  the  car  and 
run  over.  The  fourth  paragraph  alleges  that  when  they  arrived  at 
Arnold's  Station,  none  of  (fefendant's  agents  alighted  him  off  of 
^e  train,  although  it  was  very  dark ;  that  the  train  had  so  &r 
checked  its  speed  that  he  could  safely  have  stepped  therefrom ;  but 
before  he  had  time  to  do  so  the  train  suddenly  started  up  at  a 
faster  speed,  and,  without  any  fault  or  negligence  on  his  part, 
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jerked  and  threw  him  under  the  car,  and  the  wheels  thereof  ran 
oyer  him.  Each  of  these  paragraphs  contains  the  averment  that 
the  pUintiff  was  without  fault  or  negligence. 

And  we  do  not  think  the  facts  alleged  clearly  show  that  he  was 
not  without  f anlt  or  negligence.    Therefore  the  question  of  negli- 

Snoe  and  contributory  ne^igence  ought  to  be  left  to  the  jury  on 
e  triaL    The  City  of  Ft.  Wayne  v.  De  Witt,  47  Ind.  391. 

They  each  constituted  sufficient  causes  of  action,  and  there  was 
no  error  in  overruling  the  demurrers  to  them. 

There  are  a  number  of  other  questions  raised  and  discussed  by 
counsel  in  the  case.  But  as  the  judgment  must  be  reversed  for  the 
error  in  overruling  the  demurrer  to  the  third  paragraph  of  the 
eomplaint,  and  these  questions  may  not  arise  upon  a  subseijuent 
trial  of  the  cause,  we  deem  it  unnecessary  to  extend  this  opmion 
by  an  investigation  and  decision  of  them.  The  judgment  below 
ought  to  be  reversed. 

rer  curiam.— It  is  therefore  ordered  upon  the  foregoing  opinion 
that  the  judgment  below  be  and  is  hereby*in  all  things  reversed, 
at  the  cost  of  appellee.  And  that  the  cause  be  removed  with  in- 
structions, to  the  court  below  to  sustain  the  demurrer  to  the  third 
paragraph  of  the  complaint,  and  for  further  proceedings. 

Dissenting  opinion  of  Elliott,  C.  J.: 

Elliott,  C.  J.,  dissenting. — I  regard  the  third  paragraph  of  the 
complaint  as  good,  and  am  therefore  compelled  to  dissent.  It  is 
sufficient  to  state  such  facts  as  show  that  a  plaintiff  in  an  action  for 
in  wies  resulting  from  negligence  was  free  from  fault. 

The  complaint  does  this.  W  here  facts  are  stated  there  is  no  neces- 
sity in  the  world  for  the  formal  allegation  that  the  plaintiff  was 
without  fault. 

It  is  the  duty  of  railroad  companies  to  provide  to  regular  pas- 
senger stations  suitable  and  safe  means  for  alighting  from  their 
trains.  Stewart  v.  International  E.  R.  Co.,  63  Tex.  289,  S.  C.  37 
Am.  Rep.  753 ;  McDonald  v.  Chicago  and  Co.,  26  Iowa,  124 ;  Cal- 
ton  V.  Chicago  and  Co.,  32  Wis.  563 ;  Osbume  v,  U|iion  Ferry 
Co.,  53  Barb.  629 :  Imhoff  v.  Chicago  and  Co.,  20  Wis.  364;  Mar- 
tin V,  Gib.  W.  R  B.  Co.,  81  Eng.  C.  S.  179 ;  Lancashire  v.  Nichol- 
son,  3  H.  S.  C.  534 ;  Caterham  v.  London,  etc.,  Co.,  87  Eng.  C.  L. 
410 ;  Shearman  v.  Bdf.,  275 ;  Hutchinson  on  Carriers,  516 ;  Relf. 
Gamers,  514 ;  Fay  t;.  Lindon,  etc.,  Co.,  18  C.  B.,  N.  S.,  25  ;  Angell, 
Carriers,  521  n.;  Wharton,  Negl.  §§  652,  653.  I  think  our  own 
cases  approve  this  doctrine;  that  of  the  Jefferson ville  Co.  v, 
Beily,  39  Ind.  568,  certainly  does,  for  it  cites  with  unqualified  com- 
mendation McDonald  v.  Chicago,  etc.,  Co.,  supra ;  Farrell  v.  B. 
K.  Co.,  31  Ind.  408,  recognizes  the  correctness  of  this  doctrine. 

A  passenger  has  a  right  to  presume  that  a  railroad  company  has 
performed  tlie  duty  imposed  upon  it  by  law.     A  man  who  reason- 
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ably  acts  upon  the  presumption  that  a  railroad  oompanj  whose 
paBsen^r  lie  is  has  done  its  duty  cannot  be  deemed  ^ilty  of  negli- 
gence m  so  acting.  It  would  be  monstrous  to  require  a  passenger 
to  ascertain  before  acting  whether  a  law-enjoinea  duty  had  been 
performed. 

The  complaint  shows  that  it  was  not  negligence  to  step  from  the 
appellant's  train.  It  is  indeed  not  in  itself  negligence  to  get  off  a 
Slowly  moving  train.  Kelly  v,  Hannibal,  etc.,  Co.,  70  ifo.  604; 
Doss  V.  M.  K  and  C,  59  Mo.  27  S.  C,  27  Am.  R  371.  But  in 
present  case  the  confessed  allegations  of  the  complaint  show  that 
if  the  appellant  had  done  his  duty  by  proyiding  suitable  means  for 
alighting  from  its  train  the  appellee  could  have  alighted  in  perfect 
safety. 

I  borrow,  as  fitting  glove  tight  this  case,  the  language  of  dus 
court  in  The  Jeff.,  etc.,  Ilendricks,  41  Ind.  48.  The  allegation 
above  admitted  bv  tjie  demurrer  to  be  true  is  that  the  motion  of 
the  train  was  so  lar  checked  that  deceased  could  safely  leave  the 
same.  If  she  could  safely  leave,  so  far  as  any  risk  from  the  motion 
of  the  train  was  concerned,  then  she  ran  no  risk,  and  it  was  not 
negligence  on  her  part  to  make  the  attempt.  It  would  be  a  con- 
tradiction of  terms  to  say  that  it  was  negligence  on  her  part  to  un- 
dertake to  do  what  she  could  safely  do. 

In  the  case  at  bar  the  complaint  shows  not  onlv  that  the  appel- 
lee could  have  got  off  the  train  in  safety,  but  it  ^o  shows  that  he 
did  get  off,  ^'  under  the  order  of  the  conductor,  and  that  entirely 
relying  on  his  instnictions  he  stepped  off  said  train  as  directed.'* 
Where  a  passenger  leaves  a  train  m  obedience  to  the  order  of  the 
conductor,  and  under  his  directions  and  instructions,  he  is  not 
guilty  of  contributory  negligence. 

This  is  so,  even  though  the  act  be  apparently  att^ided  with 
some  peril,  but  here  the  direct  showing  is  that  it  was  not  at  all  dan- 

ferous.  I  believe  in  the  wisdom,  the  justice  and  the  policy  of  the 
octrine  laid  down  in  the  opinion  of  Fullerton,  J.,  in  McLityre  v. 
New  York  Central  Co.,  37  N.  Y.  287.  And  I  think  I  may  safely 
say  that  all  the  well-considered  cases  approve  it.  Said  this  learned 
judffe,  in  speaking  of  the  duty  of  the  carrier  of  passengers:  "If  in 
discharging  that  duty  they  required  her  (the  plaintiff  intestate)  to 
perform  an  act  which  was  perilous  in  itself,  and  in  doing  wnich 
she  lost  her  life,  the  negligence,  if  any,  which  the  act  involved 
should  be  imputed  to  the  company  alone. 

"  The  rule  that  contributory  negligence  will  prevent  a  recovery 
ought  not  to  be  applied  to  such  a  case.  It  would  seem  manifestly 
unjust  to  characterize  the  act  of  yielding  obedience  imder  such  cir- 
cumstances, to  the  requirements  of  the  party  inflicting  the  injmy, 
and  to  hold  as  between  themselves  that  it  should  deprive  the  narty 
injured  of  all  legal  redress."  There  are  many  well-consiaered 
cases  sustaining  tnis  doctrine.   Siner  v.  G.  "W.,  etc.,  Co.,  B.  Exch. 


OIKOIKNATI,  ETC.,   B.   B.  GO.  V.  FETEBS.  185 

150 ;  McCloekey  v.  Peimer  E.  R,  58  HI.  518,  S.  C.  5  Am.  R  60 ; 
Lambeth  v.  N.  C.  K.  R  66  N.  C.  S.  C.  8  Am.  R.  508 ;  Filer  v.  N. 
Y.  R.  R.,  49  N.  Y.  47 ;  Georria  Co.  v.  McCnrdy,  45  Ga.,  S.  C, 
12  Am.  Rep.  577;  Bridges  v.  The  Northern  R  R.  Co.,  60B.  377. 
I  confess  mj  inabilitY  to  see  wy  distinction  between  this  case  and 
that  of  Penn  v.  R  R.  Co.  v,  Holland,  this  term.  In  that  case  it 
was  eaid  the  conductor  and  bn^eman  were  the  agents  and  ser- 
vants of  the  company,  and  the  said  Hattie  £.,  the  passenger  under 
their  charge,  had  a  right  to  rely  implicitly  upon  their  statements  to 
her  and  in  her  hearing."  The  rule  has  been  extended  to  the  case 
of  a  trespasser.  Benton  v.  C.  R.,  etc.,  Co.,  55  Iowa,  496.  It  is 
applied  to  cases  where  a  traveller  undertake,  to  cross  a  railroad 
track  by  the  direction  of  the  company's  servant.  Bay  ley  v.  Eastern 
R  R  Co.,  125  Mass.  62. 

All  that  any  complaint  need  do  is  to  affirmatively  show  that  the 
plaintiff  actea  with  ordinary  prudence.  It  was  prudent  for  the 
appellee  to  presume  that  there  was  a  proper  place  for  alighting. 
It  was  prudent  for  him  to  attempt  to  alight  where  there  was  no 
riak,  and  it  was  also  prudent  for  him  to  obey  the  directions  of  the 
conductor,  and  the  complaint  shows  that  he  did  act  upon  this  pre- 
amnption,  and  also  shows  that  if  the  company  had  aone  its  duty 
there  would  have  been  neither  injury  nor  nsk,  and  shows  fuiiiher 
he  did  obey  the  directions  of  the  conductor.  It  does  in  my 
opinion  clearly  show  that  he  acted  with  ordinary  prudence. 

The  complaint  not  only  shows  the  facts  first  enumerated,  but  it 
also  shows,  and  in  no  uncertain  manner,  that  the  injury  was  attribu- 
table solely  to  the  negligence  of  the  company  in  requiring  its  pas- 
senger to  alight  upon  an  uneven  piece  of  ground,  which  cast  him 
UDoer  the  wheels  of  the  train.  The  cause  and  sole  cause  of  tiie 
injury  being  shown,  the  hypothesis  of  the  fault  on  appellee's  part 
is  completely  excluded.  Dut  even  more  than  this,  it  is  directly 
averreo  that  what  he  did  do  was  done  under  the  directions  and 
instructions  of  the  company,  and  if  it  was  negligence  to  do  the  act 
it  was  the  carrier,  and  not  the  passenger,  who  was  negligent 

I  cannot  conceive  a  case  where  facts  could  more  clearly  prove 
dne  care  and  reasonable  prudence. 

WoKDBN  J. — ^While  I  may  not  concur  with  all  that  is  said  by 
Commissioner  F^-anklin  in  the  opinion  proposed  by  him  in  this 
case,  I  am  of  opinion  that  the  third  paragraph  of  the  complaint 
was  insufficient,  and,  therefore,  that  the  demurrer  to  it  should  have 
been  sustained. 

The  paragraph  has  no  general  averment  that  the  plaintiff  was 
free  from  contributory  negUgence.  Assuming  that  under  the  cir- 
cumstances he  was  guilty  of  no  negligence  in  alighting  from  the 
train  at  the  time  he  did,  and  that  he liad  a  right  to  suppose  a  suita- 
ble platform  had  been  provided,  it  still  does  not  appear  that  he 
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alighted  in  a  reasonably  careful  or  pmdent  manner.  There  is  no 
averment  that  he  exercised  any  care  or  pmdence  in  his  manner  of 
alighting,  or  guarded  in  the  least  against  any  injury  he  might  re- 
ceive in  doing  so.  The  circumstances  that  it  was  aark,  tlie  wind 
blowing  and  the  rain  falling  did  not  relieve  him  from  the  neces- 
sity of  exercising  reasonable  care  to  avoid  injury  in  alighting. 
From  all  that  appears  his  negligent  and  careless  manner  of 
alighting  may  have  contributed  to  the  injury,  although  noplatfonu 
had  been  provided. 

Woods,  J. — While  I  concur  in  tlie  general  scope  of  the  princi- 
pal opinion,  I  concur  fully  in  the  ground  on  which  Worden,  J., 
places  the  case. 

The  case  above  reported  raises  the  very  interesting  and  important  question 
of  the  duty  of  railroad  companies  to  their  passengers,  while  getting  on  and 
alighting  from  trains.  Without  criticising  the  conclusions  there  reached,  aa 
attempt  will  be  made  to  state  briefly  the  principles  underlying  this  biundi 
of  the  law. 

A  railroad  company  is  in  the  first  place  bound  to  provide  a  safe  station 
and  platform  for  tne  accommodation  of  passengers,  both  arriviug  and  depart- 
ing, and  for  such  of  their  friends  as  are  permitted  by  the  regulations  of  the 
company  to  be  upon  or  about  the  premises  to  speed  or  to  welcome  them.  If 
an  accident  occurs  in  consequence  of  a  failure  to  perform  this  duty  the  com> 

5 any  is  responsible.  Liscomb  v.  New  Jersey,  etc.,  R.  R.  Co.,  6  Lans.  73; 
[cDonald  v.  Chicago  Sc  N.  W.  R.  R.  Co.,  26  Iowa,  134;  Seymour  v,  C,  B.  & 
Q.  R.  R.  Co.,  8  Biss.  43;  Tobin  v.  Portland^  Saco  &  Ports.  R.  R.  Co.,  59 
Me.  183;  Chicego  &  N.  W.  R.  R.  Co.  v.  Scatos,  90  111.  586;  Stewart  v.  Inter- 
national, etc.,  R.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  497.  So,  too,  in  the  man- 
agement of  its  trains  it  is  bound  to  use  care  and  diligence  not  to  injure 
those  lawfully  upon  the  platform.  Langan  v,  St.  Louis,  etc.,  R.  R.  Co.,  S 
Am.  &  Eng.  R.  R.  Cas.  368.  But  the  right  of  the  person  injured  in  such 
cases  to  recover  may  of  course  be  barred  by  his  contributory  negligence. 

A  railroad  company  is  bound  to  provide  its  passengers  safe  means  for  step- 
ping  into  a  train,  and  if,  by  direction  of  its  servants,  passengers  employ  for 
this  purpose  any  other  means  but  the  customary  and  usual  ones,  the  company 
will  be  held  to  a  strict  account  for  their  safety.  AUender  e.  Chicago,  etc., 
R.  R.  Co.,  43  Iowa,  276. 

The  company  is  bound  to  stop  its  trains  at  stations  for  such  a  reasonable 
time  as  to  enable  passengers  who  desire  to  come  aboard  to  do  so  safely,  and 
a  passenger  has  no  right  to  get  on  a  moving  train.  Knight  «.  Ponchartraia 
R.  R.  Co.,  23  La.  Ann.  462;  Hubener  «.  New  Orleans,  etc.,  R.  R  Co..  38  La. 
Ann.  492.  If  he  does  so  it  is  at  his  own  risk.  Phillips  «.  Saratoga  &  Rens- 
selaer R.  R.  Co.,  49  N.  Y.  177.  If  the  train  starts  while  passengers  are  em- 
barking, and  they  are  injured  in  consequence,  the  company  is  of  course  liable, 
unless  such  passengers  be  guilty  of  contributory  negligence.  In  Detroit  & 
Milwaukee  R.  R.Co.  «.  Curtis,  23  Wise,  plaintiff  being  directed  by  the  rail- 
road officials  to  ^et  into  one  car  of  a  train,  attempted  to  board  another. 
While  making  this  attempt  the  train  started  and  he  was  thrown  to  tbe 

f  round.    Whether  or  not  he  had  been  guilty  of  contributory  negligence  was 
eld  to  be  properly  for  the  jury. 

In  Curtis  et  uz.  v.  Detroit  &  Milwaukee  R  R  Co.,  27  Wise.  158,  the  facts 
were  these :  Plaintiff  wished  to  get  into  a  sleeping-car  attached  to  a  train. 
The  train  stopped,  but  in  such  a  manner  that  the  sleeping-car  was  not 
brought  up  to  tne  platform.    Plaintiff  then  attempted  to  get  on  the  train  at 
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motlier  point,  and  while  bo  doing  was  thrown  down  and  injured  by  the  sud- 
den starting  of  the  cars.  This  starting,  the  eyidence  showed,  was  made  in 
order  to  bring  the  sleeping  car  abreast  of  the  platform.  Here  also  the  ques- 
tion whether  plaintiff  had  been  guilty  of  contributory  negligence  or  not  was 
held  to  be  for  the  jury. 

With  regard  to  getting  off  the  train,  the  following  principles  may  be  laid 
down:  It  is  not  negligence  on  the  part  of  the  employees  of  the  railroad 
company  to  announce  the  name  of  a  station  before  a  Israin  has  actually  stop- 
ped. &  R  Co.  «.  Aspell,  23  Pa.  8t.  147.  Nor  is  a  railroad  company  liable 
in  case  of  an  accident  occasioned  by  some  person  other  than  the  servant  of 
the  company  falsely  announcing  the  arrival  at  a  station.  CoL  A  Ind.  R.  K. 
Co.  V.  Farrell,  31  Ind.  408. 

It  is  the  duty  of  the  railroad  company  to  stop  its  trains  at  stations  at  a 
reasonable  and  proper  time  for  passengers  to  disembark.  Southern  R.  R  Co. 
9.  Eendrick,  40  Miss.  374;  Penna.  R  R.  Co.  e.  Eilgore,  82  Pa.  St.  298; 
Fairmount  &  Arch  St.  Pass.  Ry.  Co.  v,  Stutler,  54  Pa.  St.  375.  In  order  to 
show  what  is  a  reasonable  and  proper  time,  evidence  of  custom  is  admissible. 
Fuller  e.  Naugatuck  R.  R.  Co.,  21  Conn.  557.  If,  after  the  expiration  of 
that  time,  a  passeneer  endeavors  to  disembark,  the  train  being  in  motion, 
he  does  so  at  his  peril.  Davies  e.  Chicago  &  N.  W.  R  R  Co.,  18  Wise.  175; 
Illinois  Cent.  R.  R  Co.  v.  Slatton,  54  ill.  133;  Imhoff  e.  Chicago  &  Milw. 
R.  R  Co.,  20  Wise.  844;  Chicago  &  K.  W.  R  R  Co.  e.  Scates,  90  111.  586; 
and  in  seneral  it  seems  that  a  passenger  must  not  attempt  to  step  off  a  mov- 
ing tram,  although  he  perceives  that  he  is  being  carried  past  his  destination. 
If  he  does,  he  will  be  precluded  from  recovering  against  the  railroad  com- 
pany in  case  of  injury,  no  matter  what  the  negligence  of  the  company  may 
be.  Lambeth  e.  N.  C.  R  R  Co.,  66  N.  C.  494;  Lucas  v.  New  Bedf."  &  T. 
R.  Co.,  6  Gray,  64 ;  Savett  e.  Manchester  &  L.  R  Co.,  16  Or^y,  601 ;  Sinnon  e. 
N.  Y.  Cent.  &  H.  R  R  R  Co.,  3  Rob.  25;  Ohio  &  M.  R  Co.  e.  Schiebe,  44  111. 
460;  Galveston,  H.  &  8.  C.  R  Co.  e.  Gierse,  51  Tex.  189;  Nelson  e.  Atlantic 
&P.  R  R  Co.,  68  Mo.  598;  Harvey  v.  Eastern  R  R.  Co.,  116  Mass.  269; 
Knight  V.  Ponchartrain  R  R  Co.,  28  La.  Ann.  462;  R  R  Co.  v.  Aspell,  2$ 
Peon.  St.  147;  Illinois  Central  R  R.  Co.  e.  Able,  69  111.  131;  Jeffersonville 
R.  R  Co.  V.  Hendricks,  26  Md.  288 ;  Evansville  &  Craw.  R  R  Co.,  «.  Dun- 
ctn,  28  Ind.  441. 

To  this  rule  there  are  of  course  some  exceptions.  Thus,  where  a  female 
piSBenger  with  three  jowag  children  was  disembarking  from  a  train,  and  two 
of  the  children  bad  atready  descended,  but  before  the  plaintiff  was  able  to 
follow,  the  train  was  put  in  motion,  it  was  held  that  she  was  not  precluded 
from  recovering  against  the  company  for  an  injury  inflicted  upon  her  while 
endeavoring  to  jump  from  the  step  after  the  cars  had  started.  Penna.  R  R 
Co.  «  Kilgore,  89  Pa.  St.  292;  and  see  also  Loyd  e.  Hannibal  &  St.  Jo.  R.  R 
Co..  58  Mo.  609. 

It  seems  also  that  the  act  of  a  psBsenger  in  jumping  from  a  moving  train 
io  order  to  avoid  a  collision  is  not  such  conduct  as  will  preclude  recovery 
tgsinst  the  company  for  injuries  inflicted  by  the  collision.  8.  W.  R  R  Co. 
».  Pftnlk,  24  Ga.  856;  Twomley  «.  Cent.  Park  R  R.  Co.,  69  N.  Y.  158;  Plop- 
per  •.  N.  Y.,  etc.,  R  R  Co.,  20  N.  Y.  Superior  Ct.  625. 

A  mere  intimation  by  the  conductor  to  a  passenger  that  persons  sometimes 
itep  off  the  train  while  in  motion  at  a  given  point,  does  not  justify  the  pas- 
wnger  in  making  the  attempt,  and  if  he  does,  he  cannot  hold  the  company 
liible  for  injuries  received  in  consequence.  Chicago,  B.  &  Q.  R  R  Co.  e. 
HazEsrd,  26  IlL  878.  Nor  will  the  mere  giving  of  sdvice  by  the  conductor 
to  a  passenger,  to  the  effect  that  he  may  safely  step  off,  warrant  him  in  doing 
io.  Jpffersonville  R  R  Co.  v.  Swift,  26  Ind.  459;  for  this  is  a  mere  expres* 
lion  of  opinion  on  the  conductor's  part.  Chicago  &  Alton  R  R  Co.  e. 
Bandolph,  58  111.  510. 
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If 9  howeTOTy  the  conductor  ezpresslT  directs  him  to  get  off  while  the  tnm 
is  moTinff,  he  is  justified  in  obeying  the  direction,  ana  the  company  will  be 
liable  if  be  is  injured  while  doing  so.  Filer  e.  N.  T.  Cent.  R.  R.  Co.,  49  K. 
T.  47;  Georgia  R.  R.  Co.  «.  McCurdy,  45  Ga.  288.  Unless  indeed  his  peril 
be  Tery  clear,  in  which  case  it  seems  that  the  passenger  is  not  justified  in 
jumping,  even  under  the  direction  of  the  conductor.  Pittsburg  etc.,  B. 
R.  Co.  e.  Erouse,  80  Ohio  St.  22d. 

Where  a  passenger  is  either  obliged  to  step  from  a  hi^h  step  upon  a  dm- 
gerous  spot  or  elect  to  be  carried  beyond  his  destination,  it  seems  that  he  may 
adopt  the  former  altematiye  and,  if  injured,  may  hold  the  ccnnpany  liaUe. 
Delamatyr  e.  Milwaukee  and  P  du  C.  R.  R  Co.,  24  Wise  578. 

Where  a  railroad  company  has  provided  a  sufficient  platform  for  the  egress 
of  passengers  from  the  cars,  it  is  not  liable  for  injuries  to  a  passenger  sustained 
in  consequence  of  his  voluntarily  leaving  them  on  the  opposite  side,  and  ttep- 
piDfi^  on  the  track  instead  of  the  platform.  Moreover,  it  is  error  to  sdmit 
evidence  of  a  custom  of  passengers  getting  out  of  the  cars  upon  the  trsdL  in 
preference  to  the  platform  provided  for  their  exit.  Upon  this  point  the  court 
says,  in  the  case  of  Penn.  R.  K  Co.  e.  Fabe,  33  Pa.  St.  318,  as  follows: 

'*  A  voluntary  disregard  of  regulations  providing  for  their  safe  exit  by  the 
platform  was  a  disreffard  of  their  obligations  to  the  company;  and,  if  this 
were  so,  the  plaintifra  ought  not  to  recover.  We  hold  on  these  principles 
that  the  company's  liability  could  not  be  fixed  for  the  injury  consequent  on  a 
choice  of  the  passenger,  in  disregard  of  the  provisions  niade  by  them  for 
his  safety  and  convenience.  It  was,  we  think,  error  in  the  court  to  sub- 
mit the  question  of  the  rights  of  the  parties  to  leave  the  cars  at  either  side, 
in  the  absence  of  proof  of  an  existing  necessity  in  doing  so.  It  was  not  neg- 
ligence on  the  part  of  the  company  that  they  did  not  by  force  or  barriers  pre- 
vent the  particb  from  leaving  at  the  wrong  side.  People  are  not  to  be  tret^ 
like  cattle;  they  are  presumed  to  act  reasonably  in  all  given  contingencies, 
and  the  company  have  no  reason  to  expect  anything  else  in  this  case.'* 

This  principle  was  applied  in  Bancroft  e.  Boston,  etc.,  Ry.  Co.,  97  Mass. 
275,  unaer  the  following  circumstances:  Plaintiff  got  out  of  the  train  in  a 
deep  cut.  There  was  a  flight  of  stairs  at  some  distance  off  by  which  he  might 
have  reached  the  surface  of  the  sround  without  crossing  the  track.  The 
most  obviouf*  method  of  effecting  this,  however,  was  by  crossing  the  track  and 
ascending  a  flight  of  stairs  in  plain  sight  from  the  spot  where  he  alighted. 
Plaintiff  had  l^cn  at  the  station  some  time  previously,  and  the  last-mentioned 
staircase  was  then  the  only  possible  means  of  reaching  the  surface  of  the 
^ound.  In  attempting  to  cross  the  track  to  reach  it  he  was  run  over  and 
injured  by  a  passing  train,  but  his  conduct  was  held  to  be  such  as  to  preclude 
recovery.  See  Forsyth  e.  Bost.  &  Alb.  R.  R.  Co.,  103  Mass.  510,  and  Gonzales 
T.  N.  Y.,  etc.,  R.  R.  Co.,  6  Robertson,  93,  297;  38  N.  Y.  440;  1  Sweeny, 
406,  89  How.  Pr.  408;  1  Jones  and  Sp.  50;  50  How.Pr.  127. 

But  where  the  arrangements  of  the  road  for  the  accommodation  of  persons 
taking  or  leaving  cars  afford  a  reasonable  justification  to  a  party  for  being  on 
the  track,  the  company  still  owes  them  a  duty  of  protection.  Caswell «. 
Boston,  etc.,  Ry.  Co.,  98  Mass.  194;  Gaynore.  Old  Colony  R.  R.  Co.,  IW 
Mass.  208;  Wheelock  tJ.  Boston,  etc.,  R.  R.  Co.,  105  Mass.  208;  Mayo«>. 
Boston,  etc..  Ry.  Co.,  104  Mass.  187;  Wsrren  e.  Pitchburg  Ry,  Co.,  8  Allen, 
227;  Green  e.  Erie  Ry.  Co.,  11  Hun,  838;  Hoffman  o.  N.  Y.,  etc.,  R.  B-Co., 
13  Hun,  589;  Keller  e.  N.  Y.,  etc.,  R.  R.  Co.,  24  How.  Pr.  172.  Upon  tbi« 
point  the  court,  in  Gaynor  «.  Old  Colony  R.  R.  Co.  (supra),  says: 

'*It  is  claimed  by  the  plaintiff  that  the  arrangement,  situation  and  use  of 
the  premises  by  passengers  was  such  ss  to  afford  an  invitation  or  aliuremept 
by  implication  to  him  and  others  to  pass  from  the  station  across  the  track  in 
the  way  attempted ;  and  without  doubt,  if  the  situation  and  aspect  of  the 
place  were  such  that,  in  connection  with  the  actual  use,  the  jury  would  be 
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JQttifled  inr^ptfdingthem  as  holding  it  oat  to  the  pbdntiff  as  a  amiable  place 
for  lum  on  leaving  tne  cais  to  croea,  and  he  was  merely  induced  to  attemi>t 
it,  the  measure  of  care  required  of  him  would  be  satisfied  with  far  less  yigi- 
IsAoe  and  caution/' 

Where,  therefore,  at  a  station  or  a  double  track  road  there  was  no  platform 
for  passengers  and  nothing  to  indicate  on  which  side  they  were  to  get  on  or 
off,  and  it  appeared  that  they  had  been  accustomed  indifferently  to  get  on 
and  off  on  either  side,  it  was  held  not  to  be  such  contributory  negligence  on 
the  part  of  a  passenger  to  get  off  on  the  side  towards  the  second  track  as 
to  pradude  him  from  recovering  for  injuries  inflicted  by  a  passing  train. 
PhUlipa  e.  Rensselaer  &  Saratoga  B.  B.  Co.,  57  Barb.  644.  See  Hulbert  e. 
N.  Y.  GentralR  R.  Co.,  40  N.  Y.  145. 

To  a  somewhat  similar  effect  was  Penn.  R  B.  Co.  .  White,  88  Pa.  St.  8S7. 
In  that  case  a  panenf^er  heard  a  brakeman  call  out  the  name  of  a  station 
which  was  his  destination.  Shortly  afterwards  the  train  halted  abreast  of  a 
station  with  that  name  upon  it;  a  track,  however,  intervened;  the  passenger 
thinking  he  had  arrived  stepped  from  the  car  in  order  to  reach  the  station, 
and  attempted  to  cross  the  inteiiacent  track.  While  so  doing  he  was  struck 
by  a  passing  train  and  killed,  it  appeared  that  the  train  he  left  had  halted 
in  obedience  to  orders,  and  that  a  few  minutes  after  it  went  ahead  to  a  small 
]datform  some  distance  off  on  the  opposite  side  of  the  cars  from  that  where 

Slaintiff  was  killed,  at  which  point  it  usually  discharged  its  passengers.  Un- 
er  these  circumstances  it  was  held  that  the  passenger's  representatives  were 
not  necessarily  precluded  from  recovering  damages  for  his  death,  and  whether 
he  was  guilty  of  contributory  negligence  or  not  was  left  to  the  jury.  See 
Columbus  and  Ind.  Cent.  R  B.  Co.  e.  Farrell,  31  Ind.  408,  and  Chaffee  e. 
Boston,  etc.,  B.  R  Co.,  104  Mass.  108. 

Where  a  passenger  has  bought  a  through  ticket,  he  is  bound  to  remain  on 
the  train,  and  the  coinpany  will  not  be  liable  to  him  for  injuries  incurred 
while  getting  on  or  on  at  an  intermediate  statioa.  State  e.  Grand  Trunk 
R.  R.  Co.,  58  Me.  176;  and  see  Frost  e.  Grand  Trunk  B.  B.  Co,  10  Allen, 
887. 
Cf.  Stuart  V.  Intematioiial  R  B.  Co,  2  Am.  and  Eng.  B.  B.  Cas.  497. 


Nbw  Yoek,  Lake  Ebxe,  akd  Western  R.  B.  Oo. 

V. 

Daxtghebtt. 
(Adwmee  Case,  FntMyhania.    March  16,  1883.) 

A  ndlroad  company  is  bound  to  use  the  highest  degree  of  care  and  dili- 
gence for  the  safety  of  its  passengers. 

In  suit  by  a  passenger  against  a  railroad  company  to  recover  damages  for 
tn  injory  occasioned  by  a  misplaced  switch,  proof  of  the  fact  of  the  accident 
oonstitntes  a  prima  facie  case  for  the  plaintiff,  and  throws  the  burden  of 
proof  on  the  company  to  show  that  by  no  human  skill  or  forethought  could 
the  accident  ha\re  been  prevented. 

A  passenffer  train  running  at  night  at  a  high  rate  of  speed  upon  a  railroad 
track  was  thrown  therefrom  b^  a  misplaced  switch.  The  track-walker  em- 
pioyed  by  the  company  had  visited  said  switch  only  an  hour  before  the  acci- 
dent) and  found  it  in  proper  condition  and  si^ely  locked.     Shortly  after  that 
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innacdon  a  tndn  had  puaed  thenoTer  in  safety.  There  waa  no  light  cm  tiie 
switch,  that  not  being  the  eostom  of  the  company;  hence  the  engineer  of 
the  wrecked  train  was  onable  to  see  that  the  same  was  mispUwed  until  within 
about  ten  rods  thereof,  when  he  obseryed  that  the  red  side  of  the  signal  ter- 
flet  was  partially  turned  towards  him.  He  hesitated  for  a  moment,  but 
Before  he  was  able  to  determine  what  he  should  do.  the  train  was  tbrown 
from  the  track.  The  engine  and  train  were  not  provided  with  the  Westing- 
house  air-brake,  but  even  if  they  had  been,  the  engineer  thought  he  conid 
not  have  orought  the  train  to  a  halt  so  as  to  avert  the  accident.  In  an  ac- 
tion Drought  against  the  company  by  a  passenger  on  the  train  who  ms 
injured,  to  recover  damages,  the  court  charged  that  if  the  defendant  had 
done  all  that  human  prudence  and  forethought  could  do  to  prevent  the  acci- 
dent, the  plaintiff  could  not  recover,  but  that  it  was  for  the  jury  to  say 
Whether  it  had  exercised  such  prudence  and  forethought,  and  whetiier  it 
was  not  its  duty  to  guard  and  light  the  switch,  and  to  supply  a  proper  air- 
brake, and  also  that  the  jury  had  no  right  to  find  that  the  misplacing  of  the 
switch  was  the  work  of  a  stranger  without  evidence  to  that  effect.  The  jniy 
havinff  found  for  the  plaintiff: 

Heuty  that  the  instructions  of  the  court  were  not  erroneous. 

An  expert  may  be  called  to  give  an  opinion  ux>on  a  hypothetical  qaestion, 
if  that  question  be  framed  on  the  facts  of  the  case  at  issue. 

EIbbob  to  the  Common  Fleas  of  Susquehanna  County. 

Case  by  Jabez  G.  Dougherty  against  the  New  York,  Lake  Erie, 
and  Western  R.  R.  Co.  to  recover  damages  for  an  injury  received  by 
plaintiff  while  a  passenger  on  a  train  on  the  defendant  company's 
road. 

On  the  trial  of  the  case  before  McCoUum,  P.  J.,  the  following 
facts  appeared :  At  about  6  o'clock  on  the  evening  of  November 
27,  1878,  plaintiff  took  a  train  on  defendant's  roaa  at  Elmira,  go- 
ing west,  and  at  about  8.30  o'clock,  while  betw^n  Canisteo  and 
Homellsville,  and  within  half  a  mile  of  Homellsville,  while  run- 
ning at  the  rate  of  thirty-five  miles  per  hour,  the  train  left  the 
tra^.  The  shock  threw  plaintiff  forward,  and  by  the  recoil  of  the 
car  he  was  thrown  back,  receiving  an  injury  to  his  spine  which 
disabled  him. 

The  evidence  showed  that  the  cause  of  the  accident  was  a  mis- 
placed switch.  Defendants  produced  testimony  to  show  that  the 
road-bed  was  in  perfect  order ;  that  the  company  kept  two  track- 
walkers at  that  point,  one  of  whom  walked  tne  track  by  day,  die 
other  by  night ;  that  they  had  each  examined  the  particular  switch 
four  times  each  day  and  four  times  each  night  for  months  preced- 
ing the  accident ;  that  the  night  track-walker  had  carefully  exam- 
ined it,  and  found  it  to  be  in  perfect  order  one  hour  beiore  the 
accident ;  that  one  passenger  tsuin,  called  the  Monitor  train,  had 
passed  over  it  in  perfect  s^ety  after  his  examination  and  prior  to 
the  accident ;  that  an  average  of  one  thousand  cars  per  day  had 
passed  over  this  switch  during  the  two  yeara  it  had  been  there,  and 
no  accident  had  occurred  before  or  since,  and  that  die  switch  had 
not  been  used  for  two  days  prior  to  the  accident^  and  had  been 
securely  locked  at  that  time. 
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It  was  in  evidence  that  the  engineer  had  discovered  the  mis< 
placement  when  within  ten  rods  of  the  switch  by  noticing,  by 
means  of  the  head-light  of  the  locomotive,  that  the  target  which 
was  attached  to  the  switch,  and  nsed  as  a  safety  signal  during  the 
daytime,  was  partly  tnmed,  so  that,  instead  of  showing  entirely 
white,  it  showed  a  little  red  also.  He  testified  tliat  before  he 
eoidd  make  np  his  mind  that  there  was  anything  wrong  the  train 
was  off  the  track. 

It  was  also  in  evidence  that  thongh  the  HVestinghonse  air-brake 
was  being  rapidly  pnt  in  use  on  defendant  company's  trains  at 
that  time,  the  engine  in  (jneation  had  none.  It  was,  however, 
designated  as  the  next  one  m  order  on  the  company's  books  to  be 
sent  to  the  shops  for  the  purpose ;  and  moreover  the  engineer  tes- 
tified that  had  the  air-brake  been  attached,  he  did  not  know  that 
he  could  have  stopped  the  train  in  time  to  prevent  the  accident. 
There  were  no  lignts  upon  the  switch,  it  not  being  the  practice  of 
the  company  to  place  lights  outside  of  stations,  nor  was  this  the 
practice  of  several  other  first-class  roads. 

Dr.  C.  C.  Halsey  was  called  as  an  expert  on  behalf  of  the  plain- 
^tiff,  and  the  following  question  jmt  ta  him,  he  having  he^  but 
*part  of  the  testimony  of  the  physician  who  attended  tne  plaintiff 
for  the  injury  complained  of. 

'^If  a  train  of  cars  running  at  a  high  rate  of  s]^ed  was  brought 
to  such  a  sudden  stop  as  to  throw  a  man  from  his  seat  upon  the 
floor,  and  then  thrown  violently  backward,  would  that,  m  your 
judgment,  account  for  the  injury  to  the  spine  complained  of  in 
this  case?" 

Question  objected  to.  Objection  overruled.  Answer.  "I 
think  it  would.''    Evidence  admitted.    Exception. 

Plaintiff  re<][uested  the  court  to  charge,  inter  alia,  as  follows : 

(7)  If  the  jury  find  from  the  evidence  that  the  switch  might 
have  been  misplaced  by  a  passing  train,  or  left  unlocked  by  any  of 
defendant's  employees,  they  would  not  be  warranted  in  finding 


tained  by  a  jury  should  be  found  and  ascertained  upon  evidence. 
In  reference  to  the  words  in  the  point,  *or  left  unlocked  by  any 
of  defendant's  employees,'  I  remark  that  it  is  claimed  on  the  part 
of  the  defendants  that  under  the  evidence  in  the  case  the  mere 
leaving  of  the  switch  unlocked  would  not  account  for  its  misplace- 
ment m  the  condition  in  which  it  was  found  on  the  night  of  the 
accident  You  will,  however,  bear  in  mind  what  the  evidence  was 
upon  this  point" 

The  court  chaiged  the  lury,  inter  alia,  as  follows :  "  It  appears, 
CO  far  as  any  evi<fence  in  tne  case  discloses,  that  no  examination  of 
this  Bwitch  was  made  after  the  Monitor  train  passed  over  it,  after 
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the  visit  of  Kelly  on  his  first  trip  to  Canisteo  that  night  There 
is  no  evidence  that  any  examination  of  it  was  made,  and  no  one 
pretends  to  give  any  account  of  its  condition  after  the  passage  of 
the  Monitor  train  over  it  previous  to  the  happening  oi  this  acd- 
dent.".  .  .  *^  Was  it  practicable  on  the  part  of  the  defendants,  in 
the  exercise  of  that  skill  and  care  which  the  law  enjoins  upon 
them,  to  have  maintained  a  watch  at  the  point  of  the  aoddent! 
Ought  they  to  have  provided  signal  lights,  or  ought  they  to  have 
had  an  air-brake  upon  their  train  ?" 

In  answer  to  the  points  presented,  the  court  said,  inter  alia : 
"  When  a  railroad  company  provides  a  perfectly  safe  road-bed  for 
the  passage  of  their  trams,  and  they  have  no  reason  to  believe  that 
the  raUs  will  be  wilfully  misplaced  by  strangers,  so  as  to  throw 
their  train  from  the  tracK,  they  are  not  guilty  of  negligence  in  not 
having  a  watchman  and  sufficient  force  upon  every  part  of  the 
track  where  a  secret,  wilful  misplacing  of  the  rail  or  machinery 
may  cause  an  accident.  ...  If  me  accident  was  caused  by  a  mis- 
placed switch,  and  the  defendants,  in  the  exercise  of  that  diligence 
and  care  which  the  law  enjoins,  could  have  prevented  the  misplace- 
ment, or  given  notice  to  the  engineer  of  an  approaching  train  of 
the  danger  caused  by  it  in  time  to  prevent  the  accident,  it  was 
their  duty  to  have  done  so,  and  their  failure  to  discharge  this  doty 
was  negligence,  and  would  render  them  liable  for  an  injury  result- 
ingdirectly  from  it." 

Y  erdict  and  judgment  for  plaintiff  in  the  sum  of  $4416.  De- 
fendant thereupon  took  this  writ,  assigning  for  error,  inter  alia, 
the  admission  of  the  evidence  of  tlie  witness  Halsey,  the  answer  to 
plaintiff's  point,  above  cited,  and  the  portions  of  the  general  charge 
above  set  lorth. 

W.  H.  Jessup,  for  plaintiff  in  error. 

The  wording  of  the  charge  would  imply  that  the  company  were 
necessarily  negligent  because  no  one  had  examined  the  track  be- 
tween the  passage  of  the  Monitor  train  and  the  accident.  The 
jury  were  therefore  misled. 

•The  effect  of  the  instruction  of  the  court  was  to  make  the  com- 
pany insurers.  To  carry  out  the  care  and  precaution  enjoined  by 
such  ruling,  would  be  to  require  a  watchman  to  be  within  call  at 
every  point  on  the  road  wnere  a  miscreant  could  do  harm ;  and 
this  would  be  every  point  throughout  its  whole  length. 

The  construction  of  the  switch,  as  shown  in  court,  was  such  that 
the  accident  could  not  have  been  caused  by  accidental  displace- 
ment, and  this  the  court  should  have  instructed  the  jury. 

The  rule  as  to  experts  is,  that  when  they  have  heard  all  the  evi- 
dence, they  may  be  asked  their  opinion  upon  the  fact  testified  to, 
leaving  it  to  the  jury  to  say  whether  the  testimony  is  true.  S 
Whart.  Crim.  Law,  Sec.  50^/  State  v.  Stokely,  16  Mmens,  282. 

Here  the  witness  was  not  qualified. 
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Patrick  and  Foyle^for  defendant  in  error. 

April  10,  1882.  The  conrt. — The  principal  exceptions  in  this 
case  are  taken  to  the  mlings  of  the  court  below  on  the  care  and 
diligence  required  of  carrier  companies  for  the  safety  of  passen- 
gers. The  company  defendant  was  held  to  the  highest  degree  of 
oiligence,  and  on  all  authority  this  was  right.  In  order  to  excuse 
the  company,  the  character  of  the  accident  must  have  been  such 
that  no  care  or  forethought  on  the  part  of  its  agents  could  have 
prevented.  (Sullivan  v.  Kailroad  Co.,  6  Ca.  234.)  The  exceptions 
all  seem  to  have  resulted  from  an  effort  on  the  part  of  the  defence 
to  avoid  this  principle  of  the  law  governing  passenger  carriers. 
Prima  facie  the  fact  of  the  accident  threw  the  burden  of  the 
proof  on  the  company. 

The  damage  occurred  in  consequence  of  a  misplaced  switch  on 
the  main  line  of  its  road,  and  it  lay  upon  the  company  to  show  that 
by  no  human  skill  or  forethought  could  the  accident  have  been 
prevented.  The  counsel  for  the  company  seems  not  to  have  been 
impressed  with  this  fact;  but,  on  the  contrary,  entertained  the 
opmion  that  the  defendant  ought  to  have  been  held  only  for  ordi- 
nary diligence ;  otherwise,  why  have  we  exceptions  to  those  rul- 
ings, which  direct  the  attention  of  the  jury  to  the  possibility  of 
the  prevention  of  the  calamity  by  lights  on  the  switch,  by  the  use 
of  air-brakes,  or  by  the  employment  of  a  watchman  ?  The  true 
and  only  legitimate  Question  of  the  case  was,  whether  the  adoption 
of  any  one  or  all  of  tnese  things  would  have  prevented  the  injury 
sustained  by  the  plaintiff. 

Again,  the  defendants'  counsel  seems  to  have  taken  it  for 
granted  that,  if  the  fact  could  but  be  established  that  the  switch 
had  been  tampered  with  by  some  evilly  disposed  person,  the  com- 
pany would  be  relieved  from  the  exercise  of  that  diligence  which 
the  law  imposed  upon  it  under  ordinary  circumstances.  But  this 
was  a  mistake ;  for  the  question  still  remained,  Could  the  company 
have,  by  a  watchman,  or  by  a  more  careful  inspection  oi  the 
switch,  prevented  such  unlawful  act,  or,  if  not,  could  the  result 
complained  of  have  been  avoided  by  the  prompt  action  of  the 
enorineer  had  the  train  been  equipped  with  proper  brakes  ?  Admit- 
te^y,  the  switch  is  a  weak  and  dangerous  part  of  a  ittilroad,  and 
one  reason  for  this  is  that  it  is  necessarily  more  complicated  and 
less  firm  than  other  parts  of  the  roadway ;  honce  the  more  likely 
to  get  out  of  order;  and  it  would  also  appear,  from  the  very 
theory  of  the  defence,  that  it  may  easily  be  tampered  with.  There 
is,  therefore,  a  good  reason  why,  on  a  road  over  which  many  and 
fast  trains  run,  the  switches  should  be  carefully  watched  and 
guarded.  For  the  reason  thus  stated,  we  cannot  see  what  harm 
was  done  to  the  defendant  by  the  answer  to  the  plaintiff's  seventh 
point  It  might  have  been  affirmed  unqualifiedly,  and  yet  put  no 
additional  burden  upon  the  company,  or  it  might  have  been  nega- 
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lived,  and  yet  relieved  the  company  of  no  r^ponsibilitj.  Never- 
theless it  IB  trae  that  a  jury  ought  not  to  find  any  fact  widiont 
evidence,  and  the  statement  of  uiis  legal  truism  in  answer  to  tbe 
point  did  not,  so  far  as  we  can  see,  contain  in  itself  so  much  as  an 
inference  that,  if  there  really  was  evidence  that  the  switch  had 
been  wilfully  misplaced,  the  juir  might  not  so  find.  On  the  other 
hand,  the  mth  point  of  the  defendant,  requesting  the  court  to 
charge  that,  if  the  jury  should  find  from  the  evi&nce  that  this 
accident  was  caused  solely  by  the  misplacement  of  the  switch,  aud 
that  the  defendant  had  done  all  that  human  prudence  and  fore- 
thought could  do  to  prevent  it,  the  plaintiff  could  not  recov^,  was 
affirmed. 

Thus  the  defendant  obtained  all  it  required  at  the  hands  of  the 
court,  and  even  if  we  should  admit  that  the  juir  might  have  been 
caused  to  hesitate  by  the  answer  to  the  plaintin's  pomt,  it  was,  by 
the  affirmance  of  this  latter  point,  set  right. 

As  to  the  question  of  the  want  of  proper  lights  upon  the  switch, 
it  does  seem  to  us,  the  officers  of  tne  company  themselves  being 
the  judges,  that  the  omission  in  this  respect  was  negligence.  For 
if  it  was  necessary  to  have  targets  to  this  switch,  ana  to  have  them 
so  painted  that  they  could  be  seen  a  long  distance  in  the  daytinae, 
much  more  should  they,  by  some  contrivance,  be  made  conspicuons 
at  night,  when  the  dangers  of  the  way  are  increased  by  the  dark- 
ness. Therefore,  what  the  court  said  to  the  jury  on  this  branch  of 
the  case  was  quite  as  favorable  to  the  defendant  as  it  ought  to  have 
been.  So  also  as  to  what  was  said  about  the  air-brakes  and  the 
conduct  of  the  engineer.  If  railroad  companies  will  not  properl}' 
adopt  appliances  obviously  conducive  to  the  safety  of  passeE^ere, 
they  have  no  reason  to  complain  when  charged  with  negligence. 
As  to  the  conduct  of  the  engineer,  he  himself  admits  that  when 
within  some  ten  rods  of  the  switch,  he  discovered  that  the  target 
was  turned  around  about  a  quarter,  so  that  it  showed  a  little  rea ; 
but  instead  of  promptly  endeavoring  to  stop  his  train,  he  hesitated, 
and  the  accident  was  tne  result.  But  this  liesitancy  was  a  mistake, 
and  for  its  consequences  the  company  are  liable.  An  attempt  is 
made  to  avoid  the  force  of  this  conclusion  by  the  allegation  that 
his  action,  however  prompt,  would  under  the  circumstances  ha?e 
been  too  late,  for  he  could  not  see  the  target  until  it  was  illumi- 
nated by  the  headlight  of  the  locomotive.  This  is  probably  cor- 
rect ;  hence  the  imperative  necessity  for  lights  on  the  switch  and 
air-brakes  on  the  train,  by  which,  judging  from  the  weight  of  the 
evidence,  it  is  well-nigh  certain  this  accident  could  have  been  pre- 
vented. 

In  the  exceptions  to  the  evidence  we  have  discovered  nothing 
requiring  correction.  An  expert  may  certainly  give  his  opinion 
upon  a  hypothetical  question  if  that  question  is  framed  on  the 
facts  of  the  case  trying,  and  this  seems  to  be  all  that  is  compkined 
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of  in  the  exception  to  the  question  put  to  and  answered  by  Dr. 
Halsey. 

The  interrogatoiy  put  to  the  witness  Alden  was  no  doubt  lead- 
ing, but  we  cannot  understand  why  the  defendant  should  object  to 
it  ^^  There  is  no  wear  in  the  use  of  railroads  on  the  crank  of  the 
tombliDg  rod  ?"  etc.  The  answer  to  which  this  question  leads  is  a 
native ;  exactly  what  the  plaintiff  did  not  want,  and  what  the 
deiendant  did  want ;  consequently  it  could  have  done  the  defend- 
ant no  possible  harm. 

From  McKamara's  deposition,  the  court  ruled  out  all  that  was 
objectionable.  As  to  the  rest,  he  was  clearly  competent  to  describe 
what  he  had  seen,  and  also  to  give  his  opinion  as  to  the  probable 
cause  of  the  displacement  of  the  switch. 

The  objection  to  the  admission  of  the  de{>06ition  of  Bently  is 
vorthy  of  no  notice,  since  all  that  was  admitted  of  it,  from  the 
negative  character  of  the  witness's  testimony,  did  the  plaintiff  no 
good  and  the  defendant  no  harm.  We  conclude,  therefore,  that 
me  defendant  has  no  good  reason  to  complain  either  of  the  rulings 
of  the  court  or  the  verdict  of  the  jury. 

Judgment  affirmed. 

Opinion  by  Gordon,  J. 

Thfi  above  case  raisea  the  very  important  queationa  of  the  obligatioii  of 
nOroadcompaniea  in  regard  to  brakea  and  switches.  It  is  pecoliany  inter- 
atmg,  because  in  view  of  the  testimony  adduced  it  must  be  oonsiaered  as 
laying  down  a  very  strin^nt  rule  with  rej^ard  to  the  du^of  such  companies. 
It  is  nevertheless  clearly  m  accordance  with  the  line  of  decision. 

The  aim  of  this  note  is  to  review  the  prior  cases  that  have  occurred  in  this 
country  on  these  points,  so  as  to  render  them  easy  of  reference. 

1.  Bbaxbs. — The  duty  of  a  railroad  company  in  regard  to  the  brakes  em- 
ployed upon  its  cars  may  be  viewed  in  a  threefold  light:  (1)  As  to  the  gen- 
eral pnbhc  necessarily  traversing  the  tracks  of  the  company.  (2)  As  to  em- 
pbyees.  (8)  As  to  passengers.  (1)  As  to  the  general  public  the  law 
uodoubtedly  is  that  the  company  must  exercise  the  highest  amount  of  care 
and  caution  in  providing  and  maintaining  sufficient  and  effective  brakes. 
Ab  to  their  obligation  to  discard  old  forms  of  brakes  and  substitute  new  ones, 
the  law  is  thus  admirably  summed  up  in  Costello  e.  Syracuse,  etc.,  R.  R.  Co., 
«5  Barb.  92. 

"It  is  the  duty  of  railroad  companies  to  use  upon  their  trains  all  improve- 
aenta  in  machinery  or  in  construction  of  cars  commonly  used  by  other  com- 
panies, and  it  is  negligence  if  they  do  not  use  them^  for  which  they  are  liable 
to  the  person  injured,  if  the  improvement  would,  in  any  appreciable  degree, 
hsTe  contributed  to  prevent  the  injury.  .  .  .  Railroad  companies  are  un- 
noabtedly  bound  to  supply  their  trains  with  brakes,  and  if  a  person  is  injured 
on  or  crossing  the  track,  and  the  injury  could  have  been  avoided  by  the  use 
of  the  brakea,  the  omission  to  have  them  or  to  use  them  would  be  auch  neg- 
ligence as  would  render  them  liable  to  the  person  injured. 

'*If  they  are  obli^d  to  have  some  brake,  the  public  safety  requires  that  it 
should  be  the  beat  in  use.  They  cannot  use  an  old  brake  which  will  not 
^p  a  train  in  less  than  1000  feet,  when  running  ten  miles  per  hour,  when 
other  companies  use  brakes  that  will  stop  a  train  in  IJIOO  feet,  moving  at  the 
ttme  rate  of  speed.*'  It  was  therefore  neld  that  where  a  child  playing  upon 
6  A  &  £.  R  Cas.— 10 


146  NEW  TOBK,   ETC.,   B.  B.  CO.  V.  DAUOHSBTT. 

the  track  of  a  railroad  company  was  ran  oyer  and  killed  by  a  train  of  can 
propelled  bj  steam,  it  was  error  in  an  action  brought  to  recover  daouM  for 
the  injury  done  to  reject  an  oiler  of  evidence  on  behalf  of  the  plaantisto  die 
effect  that  upon  other  railroads  more  efficacious  brakes  were  used  than  tiioee 
employed  by  the  company  defendant,  by  the  application  of  which  the  sod- 
dent  might  have  been  averted.  If  the  offer  had  been  admitted,  the  juiy 
mig^ht  have  inferred  from  it  negli^nce  on  the  part  of  the  company  defen^mt 
A  similar  conclusion  was  reached  in  Oldfteld  e.  New  York  and  Harlem  R.  K 
Co.,  3  E.  D.  Smith,  103,  S.  C,  14  N.  T.  810,  where  a  similar  accident  oc- 
curred, the  cars  being,  howerer,  drawn  by  horses.  To  the  same  effect  is 
Owen  et  al.  e.  Hudson  River  R.  R.  Co.,  7  Bosw.  320,  where  a  stage  crossing 
a  railroad  track  was  run  into  and  upset  by  a  passing  train,  the  can  of  whi^ 
were  provided  with  insufficient  brakes.  In  that  esse,  however,  plaintiff  did 
not  recover,  owing  to  contributory  negligence  on  the  part  of  the  driver  of 
the  stage. 

(2)  Ab  to  employees,  the  obligation  of  the  company  is  by  no  means  so 
strict  The  company  is  of  course  liable  if  an  injury  oocun  by  reason  of  a 
brake  originally  defective,  as  it  is  bound  to  furnish  reasonably  safe  and  soosd 
macluoory  for  the  use  of  its  servants.  Columbus  and  Zenia  R.  R  Co.  et  sL 
e.  Webb*s  Adm.,  12  Ohio  St.  475.  But  if  the  brake  has  originally  been  prop- 
erly constructed,  and  has  become  defective  either  through  imperfect  mending 
in  the  shops  of  the  company,  or  careless  inspection  by  the  company's  servaota, 
the  negligence  will  be  aeemed  the  negligence  of  a  co-employee,  and  the  com- 
panv  wilinot  be  liable.    Ibid. 

Ii  the  defect  in  the  brake  be  owing  to  the  negligence  of  the  person  injured 
himself,  he  cannot  of  course  recover.  In  Illinois  Central  R  R.  d.  Jewell,  46 
111.  00,  a  brakeman  on  a  railroad  train,  in  trying  to  apply  the  brake,  loosened 
the  wheel  of  the  car,  and  in  consequence  an  accident  occurred  whereby  he 
was  killed.  His  representatives  having  brouffht  suit  for  the  injury,  the  evi- 
dence showed  that  the  nut  keeping  the  wheel  in  place  upon  the  upright  shsft 
had  become  unscrewed,  and  that  this  was  the  cause  of  the  loosening  of  the 
wheel,  and  therefore  of  the  accident.  It  was  shown  also  that  it  was  a  part 
of  the  brakeman's  duty  to  inspect  that  nut  and  keep  it  in  place,  and  he  hav- 
ing failed  to  do  so,  the  plaintiffs  were  of  course  held  not  to  be  entitled  to 
recover. 

In  Chicago  and  North  Western  R  R  Co.  e.  Taylor,  60  111.  461,  the  ^eca- 
liar  facts  were  held  to  warrant  a  recovery.  Tlie  person  killed  was  a  switch- 
man who  was  endeavoring  to  cross  a  flying  switch  in  obedience  to  a  signsL 
It  was  in  evidence  that  the  company  had  adopted  and  enforced  no  r^nla- 
tion  with  regitfd  to  the  use  of  the  flying  switch,  and  a  train  suddenly  turned 
upon  it  while  the  switchman  was  crossmg,  and  being  furnished  with  insuffi- 
cient brakes,  ran  over  him.  The  accident  occurred  at  night,  but  there  were 
no  lights  to  enable  the  switchman  to  see  the  approaching  train.  While  no 
one  of  these  pecuUar  facts  alone  could  perhaps  be  held  sufficient  to  render 
the  company  liable,  the  combination  of  them  all  was  judf^  to  be  sufficient, 
and  a  verdict  against  the  company  was  accordingly  sustained. 

Where  the  injury  has  occurred  through  a  doMct  in  the  Inake  occoniiiff 
from  some  unknown  cause,  there  can  be  no  recovery.  Wonder  e.  B^t^  ana 
Ohio  R  R  Co.,  82  Md.  411. 

The  obligation  of  a  railrmid  company  to  its  emploj^ees  in  the  matter  of 
adopting  improved  forms  of  brakes  is  thus  laid  down  m  the  case  just  above 
cited: 

<<  A  master  is  not  bound  to  change  his  machinery,  in  order  to  apply  every 
new  invention  or  supposed  improvement  in  appliances,  and  he  may  even  have 
in  use  a  machine,  or  an  appliance  for  its  operation,  shown  to  be  less  safe 
than  othen  in  general  use,  without  being  liable  to  his  servants  for  the  con- 
sequences of  the  use  of  it.    If  the  servant  thinks  proper  to  operate  such  ma- 
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ddnes  H  is  at  his  own  risk,  and  all  that  ha  can  TCQ]aire  is,  that  he  shall  not 
be  deoeiTed  as  to  the  degree  of  danger  incnired.'*  The  peculiar  cimwnstanrffs 
of  the  case  ik^ore  sachy  however,  as  not  to  raise  this  onestion  rerj  directly. 
The  question  was  whether  the  company  should  hare  oiscarded  the  **  hook** 
bnke  and  adopted  the  "eye  holt"  bimke,  and  as  regards  the  comparatiTe 
merits  of  the  two,  the  testimony  of  eren  the  plaintiiPs  witnesses  was  pretty 
erealy  balanced. 

(S)  As  to  passengers,  it  is  beHeTed  the  duties  of  the  company  are  sabstan- 
tiilly  the  same  as  to  the  general  public  In  Fansh«  Co.  e.  Keigle,  11  Gratt. 
697,  it  was  held  that  the  omission  of  a  stage  company  to  have  proper  blocks 
to  the  brakes  of  their  vehicles  was  in  itself  negligence,  and  that  said  com- 
psD J  was  liable  for  an  injury  to  a  passen^r  occurring  in  consequence. 

2.  BWITCHB8. — ^The  oblic^ons  of  a  railroad  with  regard  to  switches  may 
alio  be  considered  (1)  as  to  the  general  public,  (3)  as  to  employees  and  (8) 
u  to  pMsengers. 

(1)  As  to  the  general  public  the  use  of  flyiog  switches  in  a  populous  city 
has  been  held  to  be  the  grossest  nefflimnoe,  (Brown  e.  N.  Y.  Central  R.  & 
Go.,  S2  K.  Y.  697),  so  that  a  passer-by  Injured  by  a  train  suddenly  shunted 
off  upon  such  a  switch  may  recover  against  the  company,  even  thou^  he 
Bsy  Dave  been  guilty  of  contributory  negligence,  i>roviaed,  of  course,  that 
it  be  of  very  small  account  in  proportion  to  ue  negligence  of  the  company. 
niiiMris  Central  R.  R  Co.  e.  Baches,  55  Bl.  879. 

In  OuweU  e.  Boston  and  Worcester  R  R  Co.,  98  Mass.  194,  a  railroad 
compsay  was  held  liable  for  an  injury  inflicted  upon  a  passenger  standing  in 
ita  depot  by  a  train  which  entered  the  building  on  a  wrong  and  unexpected 
track,  in  consequence  of  a  misplaced  switch.  It  was  in  evidence  that  the 
plsintiif  was  standing  on  another  track  from  that  on  which  the  accident  oc- 
curred, and  beinff  told  she  was  in  a  place  of  danger,  became  flustered  and 
ran  directly  on  the  track  where  she  was  injured.  0ut  this  drcnmstanoe  was 
held  not  to  preclude  her  from  recovery. 

A  horae  car  company  must  in  building  its  tracks  in  the  streets  of  a  qty  be 
earef  al  ao  to  construct  its  switches  as  not  to  be  dangerous  to  vehicles.  Where 
therefore  such  a  company  constructed  a  switch  higher  than  was  necessary, 
asd  aaow  having  fallen,  salted  the  switch,  whereby  the  snow  thereon  was 
melted  and  the  switch  made  dangerous,  the  company  was  held  liable  for  an 
injury  occasioned  by  the  upsetting  of  a  passlnff  sldgh.  Wooley  •.  Grand 
Street  R.  R  Co.,  8  Am.  and  Eng.  R  R  Cas.  2m 

(%)  As  to  employees.  With  regard  to  the  dutv  of  railroad  companies  in 
regard  to  flying  switches,  see  Chicago  and  N.  W.  R  R  Co.  e.  Tkylor,  69 
Hi  461,  dted  supra. 

The  company  is  bound,  of  course,  to  furnish  reasonably  safe  and  efficient 
switebea.  It  cannot  continue  to  use  antiquated  and  imperfect  forms  of  switch 
an  imiesaonsble  time  when  new  ones  have  in  the  meantime  come  into  genei«l 


Where,  however,  the  company  has  removed  a  patent  switch  at  the  plain- 
tiJTa  request  and  substituted  one  in  Ihe  common  form  he  has,  of  course,  no 
right  to  aet  up  the  defect  of  the  appliance  as  negligence  on  the  part  of  the 
eompsay.    Kper  e.  N.  Y.  Cent,  and  Hud.  R  R  R  Co.,  56  N.  Y.  680. 

Worn  an  aoddent  occurs  to  an  employee  travelling  on  the  road  by  reason 
of  s  misplaced  switch,  the  prima-facie  presumption  is  of  course  that  ihe  fault 
tt  that  of  the  switchman.  Baulec  e.  N.  Y.  and  Harlem  R  R  Co.,  5  Lans. 
M,  8.  C,  68  Barb.  428,  and  this  being  the  negligence  of  a  co-employee,  the 
PcraoB  injured  has  no  recourse  against  the  company.  This  is  so  whether  the 
plsintiflbe  engineer  (Baulec  e.  N.  Y.  and  Harlem  R  R  Co.,  supra;  Farwell 
••  Boat  sad  Worcester  R  R  Corp.,  4  Mete.  49}  brakeman  (Slattery's  Admin- 
^^ntion  e.  Toledo  and  Wabash  R  R  Co.,  28  Ind.  81)  fireman  (Tinney  e.  Boston 
asdAlbsay^R  R  Co^  62  Barb.  218;  Walker  v.  Boston  and  Maine  R  R  Co.,  1 
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Am.  and  Eds.  R  R  Gas.  141)  or  person  employed  io  the  shope  of  the  com- 
pany who  is  r>eiDg  transported  home  free  of  charge  (Oilman  v.  Eastern  R. 
Corp.,  10  Allf>n,  288,  18  Allen,  488),  for  all  these  are  regarded  as  co-employ- 
ees of  the  bwitchman.  The  same  doctrine  was  applied  where  an  injury  was 
occasioned  to  a  brakeman  by  the  misplacing  of  a  switch  under  chaige  of  an 
under  boss.  Blattery*s  Adm.  «.  Toledo  and  Wabash  R.  R.  Ck>.,  28  Ind.  81, 
and  to  a  person  employed  by  the  railroad  company  to  attend  to  a  chain  placed 
across  a  street,  who  was  run  over  by  a  tndn  running  on  the  wrong  track,  in 
consequence  of  a  switchman's  negligence.  Sammon  v.  N.  T.  ana  Harlem  R. 
R.  Co.,  62  N.  Y.  251. 

If  the  railroad  company,  however,  have  not  exercised  due  and  reasonable 
care  in  selecting  or  retaining  the  switchman  or  under  boss,  and  he  be  an  in- 
competent person,  the  company  will  be  liable.  81attery*s  Administration  v. 
Toledo  and  Wabash  R.  R.  Co.,  28  Ind.  81;  Farwell  v.  Boat,  and  Worcester 
R  Corp.,  4  Mete.  49;  Oilman  v.  Eastern  R  Corp.,  10  Allen,  238,  18  Allen, 
488;  Ladd  e.  New  Bedford  R  R  Co.,  119  Mass.  412. 

And  where  negligence  on  the  part  of  the  company  in  retaining  a  switch- 
man is  attempted  to  be  proved  by  showing  that  nis  misplacing  of  a  switch 
caused  an  accident  upon  a  prior  occasion,  evidence  is  admissible  to  the  effect 
that  his  conduct  was  investigated,  and  that  he  was  pronounced  free  from 
blame.     Baulec  e.  N.  T.  and  Harlem  R  R  Co.,  6  Laos.  486,  62  Barb.  428. 

It  is  also  always  competent  for  the  company  to  introduce  evidence  to  show 
that  the  misplacing  of  the  switch  was  probably  done  by  some  one  else  be- 
sides the  switchman,  and  thus  even  if  he  be  incompetent,  they  may  shield 
themselves  from  liability.    Ibid.  * 

Where  an  employee  upon  an  engine  of  the  company  was  injured  in  conse- 
quence of  a  misplaced  switch  in  the  company's  yard,  the  evidence  not  show- 
ing how  the  misplacing  occurred,  but  the  fact  being  clear  that  the  switches 
were  in  charge  of  a  person  who  was  familiar  with  them,  though  not  usually 
assigned  to  that  duty,  it  was  held  that  the  person  injured  could  not  recover, 
as  the  accident  must  be  considered  either  as  due  to  the  negligence  of  a  co- 
employee,  or  as  a  risk  which  the  plaintiff  voluntarily  assumeawhen  he  con- 
tinued his  work,  knowing  who  had  the  care  of  the  switches  on  that  particu- 
lar day.  Tinney  «.  Bost.  and  Alb.  R  R  Co.,  62  Barb.  218.  It  seems  that 
where  the  employee  of  one  road  is  travelling  in  its  cars  upon  the  track  of  a 
second,  he  may  maintain  an  action  against  such  second  road  for  an  injury 
occasioned  partly  by  the  imperfection  of  a  switch,  and  partly  by  the  negligence 
of  a  switchman  employed  by  the  defendant.  Smith  e.  N.  Y.  and  Harlem  R 
R  Co.,  6  Duer,  225;  8.  C,  19  N.  Y.  227. 

(8)  As  to  passengers.  The  company  is  bound  of  course  to  provide  and 
maintain  proper  and  efficient  switches,  and  to  see  that  they  are  properly 
locked  and  secured.    Peoria  &  Rock  Island  R  R.  Co.  e.  Lane,  83  III.  449. 

A  railroad  company  does  not  discharge  its  full  dut^  to  its  passengers  by 
maintaining  a  switch  in  ^ood  order  upon  its  road  without  seeing  that  the 
rails  answer  to  the  workmg  of  the  switch.  If  it  fails  to  do  this  it  wiU  be 
liable  to  a  passenger  injured  in  consequence. 

In  Smith  v.  N.  Y.  and  Harlem  R  R.  Co.,  6  Duer,  225,  8.  C,  19  N.  T.  227, 
the  question  arose  as  to  the  duty  of  adopting  improved  forms  of  switches. 
The  accident  had  occurred  through  the  use  of  the  ''short  switch.**  It  was 
contended  that  the  ''frog  and  ffuard  rail "  should  have  been  adcmted,  the 
latter  being  an  improved  form  of  switch  in  very  general  use.  .The  following 
is  the  language  of  the  court  upon  the  point : 

"It  htt  been  held  that  railroad  companies  are  bound  to  avail  themselves 
of  all  new  inventions  and  improvements  knowntothem  which  will  contribute 
materially  to  the  safety  of  their  passengers,  whenever  the  utility  of  sach 
improvement  has  been  thoroughly  tested  and  demonstrated.  Undoubtedly 
this  rule  is  to  be  applied  with  a  reasonable  regard  to  the  ability  of  the  corn* 
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pniTy  and  the  nAtare  and  cost  of  such  improTement,  bat  within  its  appropri- 
ate mnits  it  ia  a  rale  of  great  importance,  and  one  which  should  be  strictly 
enforced.  A  stronger  case  for  the  application  of  this  rale  tlum  is  here  pre- 
sented coold  scarcely  arise.  The  unproyement  related  to  a  part  of  the  ap- 
pvstns  of  the  road,  which  is  the  soorce  of  numeroos  accidents.  Its  utility 
was  nndoabted,  and  its  expense  triiiinff.  The  defendants  had  themselyea 
reooenized  its  valoe.  If  the  principle  would  eref •  be  applied,  therefore,  it 
sboud  be  applied  here.  The  defendants  were  clearly  in  fault  for  permitting 
tlie  short  switches  to  remain  in  use  upon  the  road." 

In  Baltimore  and  Ohio  R  R  Ck>.  e.  Worthington,  21  Md.  276,  the  facts 
were  much  like  those  of  the  principal  case.  The  plaintiff  who  was  apassen- 
ger  was  injured  by  an  accident  occasioned  by  .a  misplaced  switch.  How  the 
misplacing  occurred  did  not  precisely  appear.  It  was  in  eyidence,  howeyer, 
that  the  switch  was  so  placed  that  the  engineer  of  the  train  could  not  see  the 
indicator  showing  danger  until  within  about  160  yards,  when  it  was  too  late 
to  ayeit  the  accident.  The  company  had  posted  no  guard  at  the  switch.  It 
was  held  that  proof  of  the  accident  constituted  a  prima-facie  case  for  the 
plsinti^  and  that  it  was  for  the  jury  to  say  whether  it  was  not  negligence 
on  the  part  of  the  company  to  haye  failed  to  post  a  guard  at  the  switch  in 
question,  which  was  eyidently  a  dangerous  pomt. 

It  seems  that  a  railroad  company  is  liable  to  a  passenger  for  an  accident 
occQzring  through  the  negligent  management  of  a  switch,  whereby  the  road 
of  another  company  connects  with  theirs,  eyen  thoueh  said  switch  be  under 
the  care  of  an  employee  of  the  other  company.  IfcElroy  e.  Nashua  and 
LoweU  R  R  Corp.^  4  Gush.  400. 


Smith 
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(Adoanee  Cam.    Jbwa^  June  16,  1882.) 

To  entitle  an  employee  of  a  railroad  company  to  recoyer  for  personal  in- 
jnries  throngh  the  negligence  of  a  co-employee,  it  must  be  shown  that  his 
empkyment  was  connected  with  the  operation  of  the  railway. 

Where  nothing  more  is  shown  than  that  plaintiff  was  a  section  hand,  and, 
when  injured,  was  enffaged  in  loading  a  car,  this  sernoe  did  not  pertain  to 
the  operation  of  the  railway. 

If  the  facts  stated  in  the  petition  do  not  entitle  plaintiff  to  relief,  adyantage 
may  be  taken  of  the  defect  by  motion  in  arrest  of  judgment. 

Appeal  from  Fayette  district  court 

Action  to  recover  for  personal  injury  eostained  by  plaintiff  while 
in  the  employment  of  defendant,  resulting  from  the  negligence  of 
a  co-employee.  The  court  instructed  the  jury  to  return  a  verdict  for 
defendant  upon  the  eridence  submitted  in  the  case,  which  was  done, 
uid  a  judgment  was  rendered  accordingly,  from  which  plaintiff  ap- 
peals. 

Ainsworth  &  Hobeon  and  L.  M.  Whitney,  for  appellant.  J.  & 
S.  K.  Tracy,  for  appellee. 
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Bbok,  J. — 1.  The  petition  alleges  gnbBtantially  that  plaintiff  wu 
employed  as  a  section  hand  by  defendant  to  work  upon  its  railroad, 
ana  while  engaged  in  loadinecar  timbers  at  a  switch  of  the  railroad, 
was,  without  his  fault,  injured  through  negligence  of  a  oo-emplojee. 
These  facts  allied  in  the  petition  are  established  without  contra- 
diction by  the  eyidence  of  plaintiff.  There  is  no  testimony  vhat- 
eyer  tending  to  show  the  chutuster  of  plaintiff's  em'plojment  and  the 
seryices  which  he  was  required  to  perform,  further  than  tliat  he 
was  a  section  hand,  and  at  the  time  of  the  accident  was  engaged  in 
loading  car  timbers.  It  is  not  shown  that  his  employment,  or  the 
special  seryice  in  which  he  was  engaged  at  the  time,  required  him 
to  go  upon  the  cars,  ride  upon  them,  or  in  any  wa^  assist  in  the 
operation  of  the  trains  upon  the  road.  The  court  instructed  the 
jury  that  upon  the  allegations  of  the  petition,  the  admission  of  the 
answer,  and  the  undisputed  facts  proyed  at  the  trial,  the  plaintiff 
was  not  entitled  to  recoyer,  and  directed  a  yerdict  for  defendant. 
The  questions  raised  by  the  assignment  of  errors  all  pertain  to  the 
rule  of  the  law  as  recognized  in  this  instruction.  It  therefore  de- 
mands our  attention. 

2.  To  entitle  an  employee  of  a  railroad  company  to  recoyer  iot 
personal  injuries  inflicted  through  the  negligence  of  a  co-employee, 
it  must  be  shown  that  his  employment  was  connected  with  the 
operation  of  the  railway.  Code,  §  1307 ;  Schroeder  v,  C,  R.  I.  & 
F.  By.  Co.,  41  Iowa,  344 ;  S.  C,  47  Iowa,  375 ;  Deppi  «.  C,  R.  L 
&  P.  Ry.  Co.,  36  Iowa,  52. 

We  are  to  determine  whether  the  record  shows  that  plaintiff's 
employment  was  of  this  character.  It  is  shown  by  the  record,  and 
notning  more,  that  plaintiff  was  a  section  hand,  and  when  injured 
was  engaged  in  loading  a  car.  Tliis  seryice  did  not  pertain  to  the 
**  operation  of  ike  railway.  We  held  in  Schroeder  v.  C.,  R  I.  &  P. 
R.  Co.,  41  Iowa,  344,  that  plaintiff,  who  was  encased  in  loading 
upon  defendant's  cars  the  timber  of  an  abandoned  1>ndge,  as  shown 
by  the  pleadiqgs,  was  not  employed  in  the  use  and  operation  of  the 
ndlwi^.    The  facts  of  that  case  and  this  are  alike. 

In  Deppi  v.  C,  R.  I.  &  P.  Ry.  Co.,  36  Iowa,  62,  and  Schroeder, 
V.  C,  R.  1.  &  P.  Ry.  Co.,  47  Iowa,  375,  the  duty  of  the  employee  in 
the  respectiye  actions  requires  each  to  ride  upon  the  cars.  This 
fact  distinguishes  this  case  from  those,  and  from  Schroeder  t;.  C,  R. 
I.  &  P.  Ry.  Co.,  41  Iowa,  344.  We  conclude  that,  upon  the  facts 
shown  in  tlie  record,  plaintiff  was  not  an  employee  engaged  in  die 
use  and  operation  of  the  railroad,  and  cannot,  therefore,  recoyer  for 
the  negligence  of  his  co-employee. 

3.  G>unsel  for  plaintiff  insist  that  as  the  petition  shows  the  char- 
acter and  nature  ox  plaintiff's  employment,  which  was  not  connected 
with  the  operation  of  the  railroad,  the  defendant  should  haye  as- 
sailed the  petition  by  demurrer,  and  his  failure  to  do  so  waiyed 
objection  to  the  insufficiency  of  the  cause  of  action.    The  position 
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id  not  ooirect.  If  the  facts  stated  in  the  petition  do  not  entitle, 
plaintiff  to  relief,  advantage  may  be  taken  oi  the  defect  by  motion 
in  Arrest  of  jndgment.  ^e  court  may,  at  the  trial  in  such  a  case, 
direct  tiie  ]ury  to  find  for  defendant.  Code,  §  2650 ;  Seaton  v. 
Hinnenson,  50  Iowa,  395 ;  Edgerley  v.  Farmers'  Ins.  Go.,  43  Iowa, 

587. 

The  foregoing  discussion  disposes  of  all  the  questions  in  the  case. 
The  judgment  of  the  district  court  is  afiirmed. 


LocKwooD,  Adm'r, 

V. 

Chicago  and  Nobth  Western  Bt.  Co. 

(Advance  (km.     WUeandn,  May  10,  1882.) 

Under  sMStion  1808,<^i8T.  St.,  it  Ib  the  duty  of  a  railway  train  approaching 
«  railway  sosdng  to  come  to  a  stop,  not  immediately  at  the  400-f oot  post, 
bat  tomenbere  between  that  poet  and  the  crossing. 

There  wis  no  error  in  refiulng  to  submit  to  the  jur^  the  question  whether 
the  defenddit  railway  company  was  negligent  in  ninninff  its  train  at  the  rate 
of  eight  or  ten  ndles  an  hour  on  a  certain  carve,  when  all  the  eyidence  in  the 
ciM,  as  wel  as  common  experience,  shows  that  trains  are  daily  run  with 
•ilety  at  a  much  greater  speed  over  similar  curves,  and  where  it  appears  con* 
doavely  thit  the  track  was  in  good  condition. 

The  fact  tat  a  train  was  run  at  an  unlawful  rate  of  speed  within  a  city,  is 
no  ground  ftr  imputinff  negligence  to  the  railway  company,  as  between  it  and 
iu  employee  where  toere  is  no  evidence  that  the  injury  to  the  latter  was 
eaiuea  by  edlision  with  any  object. 

If  the  mer«  fact  that  the  car  upon  which  the  injured  employee  was  engaged 
at  the  time  d  the  injury  was  then  off  the  track  creates  a  presumption  of  neg- 
ligence on  tb  part  of  the  company  or  some  of  its  employees,  it  seems  that 
inch  pre8iim)tion  is  rebutted  where  it  has  been  shown  positively  that  the 
tiaekwasin^ood  order,  Uie  engine  car,  etc,  in  good  repair,  and  the  train 
properly  mailed,  and  not  run  at  a  dangerous  speed ;  ana  it  is  then  incum- 
oent  on  the  ftaintiff  to  make  further  proof  of  negligence  on  the  part  of  the 
company. 

Where  a  bikeman  was  injured  by  bein^  thrown  from  a  moving  train  while 
nnooapling  tie  engine  and  tender,  and  it  appears  that  he  was  not  required 
to  attempt  8i2h  uncoupling  while  the  train  was  in  motion,  but  that  the  rules 
of  the  compaiT  forbade  such  attempt,  this  is  such  evidence  of  contributory 
Mriigsnoe  oihis  part  as  justified  a  compulsory  nonsuit  in  an  action  for  the 
inJQiy. 

Appeal  rom  circuit  court,  Dane  county. 

Bashf ord&  Spilde,  for  appellant.    F.  J .  Lamb,  for  respondent. 

Tatlob^T. — ^Tliis  action  was  brought  for  the  purpose  of  recover* 
toR  damage  of  the  defendant  company  for  causmg  the  death  of  C. 
n.  Lockwod  bj  tlie  negligence  of  said  company,  its  agents,  ser- 
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vants,  and  employees.  The  accident  which  caused  the  death  of  tae 
plaintiff's  intestate  occurred  before  the  repeal  of  section  1816,  Bit. 
Bt  1878,  which  made  a  railroad  corporation  liable  for  all  damage 
sustained  by  any  agent  or  servant  mereof  by  reason  of  the  n^i- 
gence  of  any  otner  Bgent  or  servant,  withont  contributory  ne^- 
^nce  on  his  part.  Tne  deceased,  at  the  time  he  received  thr  m- 
jnry  which  caused  his  death,  was  a  brakeman  on  a  freight  trah  of 
said  company,  and  had  been  such  for  some  time  previously.  The 
accident  which  caused  his  death  happened  in  the  city  of  Maiison, 
near  the  place  where  the  defendant's  track  crosses  the  track  if  the 
Chicago,  Milwaukee  and  St.  Paul  Ky.  Co.,  in  the  east  part  d  said 
city,  at  about  10  o'clock  of  the  forenoon,  on  the  twenty-eigbh  day 
of  I^ovember,  1878.  It  appears,  from  the  undisputed  evidoiee  ia 
the  case,  that  the  train  upon  which  the  deceased  was  empLyed  at 
the  time  was  not  a  regular  freight  train,  but  was  sent  out  frcnHar- 
yard  Junction  to  go  to  Baraboo,  in  this  state ;  that  as  it  cane  near 
the  /crossing  above  mentioned,  the  deceased,  whose  place  wa  on  the 
forward  part  of  the  train,  went  down  the  ladder  at  the  font  end 
of  the  first  car,  behind  the  engine  and  tender,  while  the  tain  was 
in  motion,  and  uncoupled  the  tender  and  engine  from  tie  train, 
and  before  he  got  back  upon  the  top  of  the  car,  and  bef oreiie  train 
stopped,  he  fell  to  the  ground  on  tne  east  or  right  side  of  tie  train; 
that  he  was  not  run  over  by  the  wlieels  of  the  cars,  but  wa  in  some 
way  crushed  and  thrown  tnree  or  four  feet  east  of  the  rack,  and 
when  taken  up  it  was  found  that  his  back  was  broker  near  the 
lower  extremity  thereof ;  that  no  other  bones  were  brobn  and  no 
flesh  wounds  of  a  very  serious  nature  found.  His  clches  were 
considerably  torn,  and  the  sole  of  the  shoe  on  his  right  f  ot  showed 
marks  of  having  been  crushed  by  the  wheel  of  the  car.  .t  was  also 
established  that  the  forward  trucks  of  the  front  car,  th  one  upon 
which  the  deceased  was  at  the  time  he  fell,  were  throrn  off  the 
track  to  the  west ;  that  the  car  ran  its  length  or  more  aftethe  trucks 
left  the  track  before  the  train  stopped,  and  that  the  bdy  of  the 
deceased  lay  nearly  opposite  the  front  end  of  the  secod  car  when 
the  train  stopped.  At  the  place  where  the  accident  hopened  the 
track  curved  to  the  west. 

Exactly  what  caused  the  deceased  to  fall  from  the  caror  in  what 
way  his  back  was  broken,  is  not  made  clear  from  th  evidence. 
The  plaintiff  in  his  original  complaint  alleged  the  injry  to  have 
happened,  and  the  negngence  of  the  defendant,  its  ageiB,  servants, 
and  employees,  which  caused  the  injury,  in  the  f ollowin  language : 

''  That  at  the  time  the  train  arrived  at  said  400-foot  est  ne,  the 
deceased,  in  the  discharge  of  his  duties  as  brakeman,  ns  required 
to  uncouple  the  same  from  the  said  engine,  and  for  tat  purpose 
and  in  the  line  of  his  said  employment  had  descended  te  ladder  in 
front  and  on  the  ri^ht-hand  side  of  the  first  car  of  saic  train,  and 
was  in  a  proper  position  upon  said  car  to  uncouple  th^me  from 
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the  engine;  that  after  said  train  had  passed  said  400-foot  post  a  dis- 
tanoe  of  abont  100  feet,  the  said  Charles  W.  Lockwood,  deeeased, 
proeeeded,  by  the  order  and  direction  of  the  defendant,  its  agents, 
ofiSoers,  and  servants,  to  nnooaple  the  said  engine  from  the  said 
train,  and  did  properly  nnconple  said  engine  from  said  train  as 
ordered  and  directed  as  aforesaid. 

^^  That  immediately  thereafter,  and  without  signal  or  warning, 
the  said  en^ne  was  recklessly,  negligently,  and  carelessly  moved 
snddeDly  rorward,  at  the  most  rapid  rate,  by  the  defendant,  its 
agents  and  servants,  upon  the  same  a  short  distance  in  advance  of 
said  train  ;  that  said  cars  continued  to  move  forward  with  consider- 
able speed  and  with  great  force,  and  were  not  brought  to  a  full  stop 
as  required  by  law.     By  reason  of  the  unlawful,  reckless,  and  rapid 
rate  of  speed  at  which  the  same  were  being  run  within  said  city 
Umits,  and  by  reason  of  the  same  not  having  been  brought  to  a  full 
Btop  at  said  400-foot  post,  or  at  a  point  400  feet  from  said  crossing, 
ana  by  reason  of  said  track  being  out  of  repair,  and  by  reason  of 
worn  and  defective  brakes  and  machinery  for  operating  the  same 
on  said  cars,  and  by  reason  of  the  want  of  a  sufficient  number  of 
competent  and  skilled  brakemen  to  operate  the  same,  and  by  reason 
of  the  negligence  of  other  brakemen  in  putting  on  the  brakes  on 
said  cars,  and  by  reason  of  negligence  and  want  of  skill  on  the 
part  of  ibe  defendant,  its  agents,  servants,  and  employees,  the 
conductor,  engineer,  and  other  brakemen  operating  said  train  in 
nmning  and  managing  the  same,  and  without  any  fault,  nei^lect, 
or  omission  on  the  part  of  the  said  Charles  W.  Lockwooo,  de- 
ceased ;  that  the  agents,  servants,  and  employees  of  the  defend- 
ant upon  said  engine,  in  order  to  stop  said  train  of  cars  before 
the  same  should  reach  or  run  upon  said  crossing  of  the  Chicago, 
Milwaukee  and  St  Paul  By.,  negligently,  carelesdy,  and  recklessly 
reversed  the  motion  of  said  engine,  and  without  blowing  the  whistle 
or  ringing  the  bell,  or  giving  other  warning;  or  signal,  negligently 
and  carelessly  propelled  the  same  backwara  with  great  suddenness 
and  rapidity,  and  at  a  rate  of  speed  greater  than  six  miles  an  hour, 
towara  and  upon  said  train  of  cars,  which  were  then  moving  at  a 
greater  rate  tnim  six  mUes  p^  hour,  within  said  dty  limits,  by 
reason  of  die  negligence  of  the  defendant,  aforesaid ;  that  said 
engine  and  said  train  were  bv  the  defendant,  its  said  agents,  ser- 
vants, and  employees,  the  said  conductor,  engineer,  and  brakemen, 
and  without  any  fault  or  negligence  of  tiie  said  Charles  W.  Lock- 
wood,  operated  and  manafed  so  n^ligently,  carelesslv,  and  unskil- 
follY,  as  aforesaid,  that  said  engine  collided  with  said  train  of  cars 
with  great  force  and  violence,  and  that  the  front  end  of  the  first 
eu  next  to  said  engine  was  badly  smashed  and  broken  by  the  col- 
liaoH  with  said  engine,  and  was  thereby  thrown  from  the  said  track 
to  the  west  or  lef  tSiand  side  thereof ;  that  at  the  time  of  said  coUi- 
BOQ  said  deceased  was  on  said  iron  ladder  provided  for  the  use  of 
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brakemen  on  the  front  and  right-hand  side  of  said  car,  next  to  aaid 
engine ;  that  by  reason  of  the  negligence  of  the  defendant,  its  agents, 
fiervante,  and  employees,  the  fellow-servants  of  the  said  deceased, 
and  without  any  contributory  negligence  on  his  part,  the  said  en- 
gme  and  said  train  of  cars  were  so  carelessly  and  nnskilfolly  mn, 
operated,  and  managed,  as  aforesaid,  that  said  engine  was  propelled 
against  the  front  end  of  said  car,  as  aforesaid,  before  the  said  de- 
ceased could  escape  therefrom ;  that  the  said  deceased  was  strack 
by  said  engine,  or  tender  thereof,  with  such  force  that  he  was  thrown 
between  said  engine  and  said  car,  and  was  thereby  badly  croshed, 
bruised,  and  mangled ;  that  as  said  car  was  crowded  upon  said  en- 
gine, and  the  front  end  thereof  forced  ofi  the  track  to  the  left,  as 
aforesaid,  the  said  deceased  was  crushed  between  the  said  car  and 
said  engine,  or  the  tender  thereof,  and  pushed  and  thrown  out  on 
the  right-hand  side,  and  hurled  to  the  ground  with  great  force  and 
violence,'*  etc 

In  the  amended  complaint  he  makes  the  following  allegations  as 
to  defendant's  negligence,  and  the  manner  in  which  the  injuries  to 
the  deceased  occurred :  ^^  That  about  the  time  the  train  arrived  at 
the  400-foot  post  the  deceased,  in  discharge  of  his  duty  as  brake- 
man  upon  said  train,  was  required  to  uncouple  the  same  from  the 
said  engine,  and  for  that  purpose,  and  in  the  line  of  his  said  employ- 
ment, was  upon  the  first  car  in  said  train,  and  on  or  about  the  mnt 
end  thereof ;  that  in  order  to  stop  the  said  train  and  cars  before 
they  should  run  over  and  upon  the  said  crossing  of  the  Chicago,  Mil- 
waukee and  St.  Paul  By.  track,  the  said  engine  was  n^ligently  and 
recklessly  reversed,  and  without  warning  or  signal  propelled  with 
great  force  against  and  upon  the  said  cars  which  were  then  mnning 
at  a  rate  of  speed  greater  than  six  miles  per  hour  between  said 
crossing  and  said  400-foot  post  aforesaid,  and  within  the  said  city 
limits ;  that  by  reason  thereof,  and  by  reason  of  the  unlawful,  reckless, 
and  rapid  rate  of  speed  at  which  the  same  were  being  run  within  said 
city  limits,  and  by  reason  of  the  same  not  having  beenbrought  to  a  fall 
stop  at  said  post  400  feet  distant  from  said  crossing,  and  by  reason 
of  said  track  being  out  of  repair,  and  by  reason  of  worn  and  defec- 
tive brakes  and  machinery  for  operating  the  same  on  said  cars,  and 
by  reason  of  the  want  of  a  sufficient  number  of  competent  and  skill 
ful  brakemen  to  operate  the  same,  and  by  reason  of  the  negligence 
of  said  other  brakemen  in  putting  on  the  brakes  on  said  cars,  and 
by  reason  of  the  negligence  and  want  of  skill  on  the  part  of  the  de- 
fendant, its  agents,  servants,  and  employees  in  operating  said  road 
and  in  running  and  managing  said  train,  and  without  the  fault,  n^- 
lect,  or  omission  of  duty  on  the  part  of  the  said  deceased,  the  front  end 
of  said  car  next  to  said  engine  was  thrown  from  the  track  and  the 
said  deceased  was  precipitated  to  the  ground  with  great  force  and 
violence ;  that  by  reason  of  bruises,  wounds,  and  injuries  then  and 
there  received  through  the  negligent  acts  and  omissions  of  the  said 
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defeBdant,  its  agents,  servants,  and  employees,  the  fellow-servants 
of  the  said  deceased,  and  without  any  contributory  negligence  on 
his  part,  he,  the  said  deceased,  was  made  sick,  sore,  lame  and  disabled, 
and  in  consequence  thereof  he  died,"  etc.  The  400-foot  post  spoken 
of  in  the  complaint  is  the  post  400  feet  south  of  the  crossing,  which 
is  foond  at  that  distance  from  all  railroad  crossings  in  this  State. 

There  were  also  general  allegations  in  the  complaint  and   the 
amended  complaint  that  the  tram  was  run  at  an  unlawful  rate  of 
speed  within  uie  city  limits  and  before  it  came  to  the  said  400-foot 
post,  viz.,  at  the  rate  of  from  12  to  15  nules  per  hour.    It  will  be 
seen,  by  an  examination  of  the  allegations  in  the  original  complaint, 
that  the  plaintiff  at  the  time  it  was  made  was  of  the  opinion  that 
the  deceased  was  thrown  from  the  car  by  the  sudden  backing  of  the 
engine  and  tender  after  it  had  been  uncoupled  from  the  rest  of  the 
train,  and  after  it  had  run  forward  from  the  train  some  little  dis- 
tance, and  while  the  deceased  was  on  the  ladder  returning  to  the 
top  of  the  car  after  uncoupling  the  engine  and  tender.     It  also 
al£^es  that  the  tender  struck  the  deceased  and  threw  him  between 
the  tender  and  the  car.    In  this  complaint  it  is  also  alleged  that  the 
deceased  was  ordered  to  uncouple  the  engine  from  the  cars,  and 
that  he  uncoupled  the  same  in  pursuance  of  such  orders.     In  the 
amended  complaint  it  is  not  alleged  that  he  was  ordered  to  uncouple 
the  en^ne  and  tender  from  the  cars,  but  that  it  was  in  the  line 
of  his  duty  to  do  so,  and  for  that  purpose  he  was  on  the  front  end  of 
the  first  car,  and  omits  to  allege  tnat  ne  did  uncouple  the  same.    It  is 
then  alleged  that  in  order  to  stop  the  engine  and  cars  before  they  ran 
over  or  upon  the  crossing  the  engine  was  recklessly  and  negligently 
reversed,  without  warning  or  signal,  and  propelled  with  great  force 
against  and  upon  the  cars,  and  that  by  reason  thereof  the  front  end 
of  the  first  car  was  thrown  off  the  track,  and  the  deceased  was  pre- 
cipitated to  the  ground  with  great  force  and  violence,  etc. 

The  plaintiff's  proofs  on  the  trial  failed  to  show  that  the  revers- 
ing of  the  engine,  and  the  backing  of  it  and  the  tender  against  the 
can,  had  any  agency  in  throwing  the  deceased  from  the  train,  and 
that  theory  oi  the  case  was  wholly  abandoned  by  the  learned 
coonsel  for  the  appellants  upon  the  argument  in  this  court.  It  is 
not  claimed  that  uie  proof  shows  that  the  car  was  thrown  off  the  track 
by  the  collision  of  the  engine  and  tender  with  the  car,  nor  that  the 
deceased  was  struck  by  the  tender  when  such  collision  took  place. 
It  seems  to  be  conceded  by  both  parties  that  the  car  was  off  the 
track  before  the  engine  and  tender  were  reversed,  and  that  the  de- 
ceased fell  from  the  car  before  the  tender  came  into  collision  with 
it 

The  learned  counsel  for  the  appellant  seek  now  to  sustain  the 
diawe  of  n^ligence  against  the  defendant,  its  agents,  servants,  and 
employees,  upon  the  theory  that  inunediately  after  the  deceased  un- 
co&pled  the  tender  and  engine,  and  before  ne  could  regain  the  top 
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of  the  car  the  forward  end  of  the  car  ran  off  the  track,  and  that 
the  jolting  of  the  car,  in  passing  over  the  ties,  threw  the  deceased 
from  the  uulder  as  he  was  attempting  to  retnm  to  the  top  of  the 
car.  Although  no  definite  cause  is  shown  which  threw  the  front 
end  of  the  car  from  the  track,  it  is  claimed  that  there  was  evidence 
from  which  the  jury  might  have  reasonably  found  that  it  was  be- 
cause the  cars  were  running  at  too  great  a  speed  at  the  time,  or  that 
there  was  negligence  in  the  other  brakeman  or  other  employees  of 
the  road  which  caused  the  car  to  leave  the  track,  or  that  the  track 
was  out  of  repair. 

It  is  further  urged  that  if  there  was  evidence  which  tended  to 
show  that  the  car  was  off  the  track  before  the  deceased  fell,  and 
that  its  being  off  the  track  caused  him  to  fall,  the  mere  fact  that  the 
car  was  off'  the  track  raises  a  presumption  of  negligence  on  the  part  of 
the  company,  its  agents,  servants,  or  employees,  and  that  the  bur- 
den of  proof  to  show  the  absence  of  such  negligence  was  upon  the 
defendant  It  is  also  urged  that  there  was  evidence  tending  to 
show  that  the  deceased  was  ordered  by  the  conductor  to  descend 
and  uncouple  the  engine  and  tender  while  the  train  was  in  motion, 
and  that  in  executing  such  order  he  fell  from  the  car  without  fault 
on  his  Dart. 

On  tne  part  of  the  defendant  it  is  contended  that  the  only  reliable 
evidence  in  the  case  shows  that  the  deceased  fell  from  the  car  before 
it  was  off  the  track ;  that  his  falling  off  threw  the  car  from  the 
track,  and  that  he  fell  in  attempting  to  return  to  the  ladder,  after 
uncoupling  tlie  engine  and  tenaer,  and  before  he  got  upon  the  lad- 
der ;  and  tliat  his  uncoupling  the  engine  and  tender,  wlule  the  train 
was  in  motion,  was  his  voluntary  act,  done  without  any  order  from 
the  conductor  or  other  employees  of  the  company,  and  in  violation 
of  the  rules  of  the  defendant  company  upon  that  subject.  The 
learned  circuit  judge  took  the  view  of  the  evidence  taken  by  the 
learned  counsel  for  respondent,  and  nonsuited  the  plaintiff. 

There  is  no  serious  attempt  made  on  the  part  of  the  learned 
counsel  for  the  appellant  to  show  that  the  evidence  introduced  upon 
the  trial  proved  any  negligence  on  the  part  of  the  defendant  in 
furnishing  the  train  with  a  competent  engineer,  conductor,  and  brake- 
men,  nor  that  the  cars  were  not  in  good  order  and  well  made,  nor 
in  furnishing  a  safe  and  proper  tra^  upon  which  to  run  said  train ; 
but  it  is  insisted  that  the  evidence  tends  to  show  that  the  engineer 
and  conductor  were  negligent  in  running  the  train  at  too  great  a 
speed  within  the  city  limits  and  when  it  was  approaching  the 
crossing  in  said  city,  and  in  not  brining  the  train  to  a  stop  at  the 
400-foot  post  south  of  the  crossing ;  uiat  such  rapid  speed  caused 
the  front  end  of  the  first  car  to  leave  the  track  at  the  curve,  when 
it  was  uncoupled  from  the  engine,  and  so  caused  the  deceaised  to 
fall  from  the  car  uuon  the  tiuck  and  received  the  injuries  whicli 
resulted  in  his  deatn.     Consid^erable  importance  was  given  to  the 
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fact  that  the  train  was  not  brought  to  a  stop  when  the  engine 
reached  the  400-foot  post.  The  learned  counsel  for  the  appellant 
seemed  to  think  that  the  defendant's  servants  violated  the  law  in 
not  coming  to  a  f  uU  stop  at  that  point.  In  this  we  think  they  are 
clearly  mistaken.  The  only  law  upon  the  subject  of  stopping  trains 
before  crossing  the  track  of  another  railroad  is  section  1808,  Bev. 
St.  1878,  whidi  reads  as  follows :  "  Every  train  of  cars,  and  every 
locomotive,  about  to  cross  the  track  of  another  railroad,  shall  come 
to  a  fall  stop  before  arriving  at  or  crossing  the  track  of  such  other, 
and  wiUiin  400  feet  thereof."  This  section  does  not  require  the 
train  to  stop  when  the  engine  reaches  the  400-foot  post,  but  be- 
tween that  post  and  the  track  of  the  railroad  about  to  be  crossed. 
The  fact,  therefore,  that  the  train  did  not  stop  when  the  engine 
reached  the  400-foot  post  was  not  a  violation  of  any  law  of  the 
State,  and  no  negligence  can  be  predicated  upon  such  fact  alone. 

After  a  careful  examination  of  the  evidence  in  the  case  we  can 
find  nothing  which  tends  to  prove  any  actual  negligence  on  the  part 
of  the  defendant,  its  agents,  servants,  or  emplovees  in  respect  to  the 
sufficiency  and  safety  of  the  track  of  the  road  where  the  accident 
happenecl,  or  in  respect  to  the  capacity  and  skill  of  the  parties  in 
cha^  of  the  train  at  the  time,  or  in  respect  to  the  sufficiency  and 
safety  of  the  cars,  engine,  brakes,  or  otner  appliances  connected 
with  the  train. 

Bat  it  is  urged  by  the  learned  counsel  for  the  appellant  that 
there  is  evidence  wnich  shows  that  the  train  was  run  at  an  im- 
proper rate  of  speed,  and  that  the  accident  may  be  attributed  to 
that  caase.  After  a  careful  reading  of  all  the  evidence  we  are  sat- 
isfied that  the  train  was  not  running  at  such  a  rapid  rate  of  speed 
at  the  time  the  accident  happened  as  would  be  liKcly  to  cause  the 
cars  to  leave  the  track.  The  place  at  which  the  car  left  the  track 
was  on  a  slight  curve,  and  it  is  the  constant  experience  that  trains 
will  pass  with  safety  over  the  track  at  such  curves  at  a  very  much 
liigher  rate  of  speed  than  this  train  was  moving  at  the  time.  All 
the  proof  there  is  on  this  subject  is  that  the  track  was  in  good 
repair  at  that  place,  and  that  a  train  Would  pass  over  it  wi&  as 
mnch  safety  as  though  the  track  were  straight. 

The  witness  Sayers,  who  was  a  brakeman  on  the  train,  and  is  the 
only  witness  who  testified  on  that  subject,  says :  ^^  There  is  no  rule 
aboat  slackening  speed  on  such  a  curve  as  that.  I  do  not  think 
there  is  any  more  clanger  of  a  car  running  off  on  a  small  curve  like 
that  than  on  a  straight  track.  I  think  a  train  would  run  about  the 
same  in  respect  to  steadiness  on  a  slight  curve  or  a  straight  track." 
No  jury  would  be  justified  in  predicating  negligence  on  the  part 
of  the  railroad  company  or  its  employees  upon  the  simple  fact  that 
a  freight  train  was  run  at  a  speed  of  eight  or  even  ten  miles  an 
hoar  on  a  curve  such  as  there  was  in  the  track  at  the  point  where 
this  aoddent  happened,  when  it  is  the  daily  and  hourly  experience 
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that  such  indns  run  over  Bnch  curyeB  at  a  much  higher  rate  of 
speed  with  safety.  The  evidence  showiDg  that  the  track  was  in 
ffood  repair,  there  is  no  evidence  which  would  jnstify  a  finding 
Uiat  the  defendant  was  necclifitent,  as  between  itself  and  its  em- 
ployees  in  chaige  of  the  t^in  nmmng  its  train  at  the  nte  of 
sp^od  it  was  ran,  even  though  ran  at  the  highest  rate  testified  to 
by  any  of  the  witnesses.  ICJier  v.  Railroad  Uo^  64  Mo.  267 ;  Hol- 
man  v.  Raikx)ad  Co.,  62  Mo.  562 ;  De  Graff  v.  Kaiboad  Co.,  76  N. 
T.  125.  It  is  evident  the  statute  limiting  the  rate  of  speed  at 
which  railroad  trains  are  to  be  ran  within  a  city,  was  a  limitation 
made  for  the  protection  of  those  crossing  the  streets  of  such  city, 
and  not  so  much  for  the  protection  of  the  employees  on  the  trains, 
although  it  mi^ht  indirectly  be  for  their  protection  also.  Ewen  «. 
Ay.  Co.,  38  Wis.  633,  634.  The  employee  might  alle^  sudi  viola- 
tion of  the  statute  as  n^ligence  if  he  could  trace  his  mjury  to  that 
cause ;  as,  for  example,  by  showing  that  a  collision  took  place  with 
some  object  at  some  street  crossing  which  threw  the  train  from  the 
track  and  so  caused  his  injury.  Sut  in  the  case  at  bar  there  is  no 
claim  that  the  car  was  thrown  from  the  track  by  any  object  there- 
on which  would  probably  have  been  avoided  had  it  been  nmning 
at  a  less  speed.  That  the  car  was  off  the  track  is  not  in  any  way 
connected  with  excessive  speed,  and  such  cannot,  therefore,  be  as- 
signed as  a  cause  of  the  injury. 

The  only  possible  theory  wnich  would  justify  a  verdict  in  favor 
of  the  plaintiff  is  that  there  was  evidence  tending  to  show  that  the 
car  was  in  fact  off  the  track,  and  that  its  being  off  the  track  caused 
the  deceased  to  fall  from  tne  car  and  receive  the  injuries  which 
resulted  in  his  death. 

It  is  argued  that  if  there  was  evidence  which  would  justify  a 
jury  in  finding  that  the  car  went  off  the  track  before  the  deceased 
fell  from  It,  and  that  its  being  so  off  the  track  caused  his  fall,  then 
it  was  error  in  the  circuit  court  to  direct  a  nonsuit ;  that  the  plain* 
tiff  having  shown  the  car  off  the  track,  and  its  being  off  causing 
the  injury  to  the  deceased,  in  the  absence  of  any  other  testimony 
a  presumption  arises  that  the  car  went  off  through  the  n^ligenoe 
of  the  company,  its  agents,  servants,  or  employees,  and  upon  snch 
presumption  the  plaintiff  would  be  entitled  to  recover,  unless  there 
was  clear  and  positive  evidence  that  there  was  in  fact  no  ne^li^nce 
on  the  part  of  the  company  or  its  other  agents.  That  this  is  the 
rale  applicable  to  railroad  companies,  as  between  them  and  pas 
sengers  carried  bv  them,  there  cannot  be  any  serious  doubt,  and  it 
is  urged  by  the  learned  counsel  for  the  appellant  that  the  same 
rale  is  applicable  to  the  case  of  an  employee  and  the  company. 
We  are  not  prepared  to  settle  this  question  definitely  in  the  deci- 
sion in  this  case,  but  content  ourselves  with  the  remark  that  it  is 
well  settled  that  the  same  degree  of  care  is  not,  as  a  general  rule, 
required  of  the  company  in  respect  to  its  employees  as  is  required 
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in  respect  to  its  paBseDgers,  and  that  a  presnmption  of  negligence 
of  the  company  m  favor  of  a  passenger  might  arise  nnder  circnm- 
Btances  which  wonld  not  raise  such  presumption  in  favor  of  an 
employee. 

Dut  suppose  a  presumption  of  negligence  does  arise  from  the 
fact  that  the  car  was  off  the  track,  ^raich  presumption  it  was  nee* 
eesary  to  rebut  by  proofs,  is  not  the  presumption  rebutted  when 
the  proof  shows  that  the  track  was  in  good  order,  that  the  engine, 
can,  brakes,  and  other  appliances  were  in  good  repair,  that  the 
train  was  properly  manned,  and  was  not  run  at  a  speed  which  was 
likely  to  endanger  the  safety  of  the  train,  or  run  it  oS  the  track  ? 
What  other  proof  could  be  made  to  rebut  such  presumption  of 
negligence  ?  Kemembering  that^  as  between  the  company  and  its  em- 
nloyees,  the  company  is  omy  bound  to  use  ordinary  care  and  not  the 
nighest  degree  of  care,  as  between  itself  and  its  passengers,  it  would 
eeem  that  the  proof  of  such  facts  would  rebut  conclusively  mere 
legal  prima  facie  evidence  of  negligence,  arising  from  the  fact  that 
the  car  was  off  the  track,  and  that  in  order  to  justify  a  finding  for 
the  plaintiff,  he  would  be  compeUed  to  make  further  proof  of 
actual  negligence  on  the  part  of  the  company.  This  seems  to  have 
been  the  conclusion  which  the  court  arrived  at  in  the  case  of 
Spauldmg  v.  Ry.  Co.,  33  Wis.  582,  and  30  Wis.  110. 

On  the  plaintiff's  evidence  there  is  no  fact  shown  which  will, 
under  any  reasonable  view  of  the  case,  account  for  the  car  leaving 
the  track ;  but  the  evidence  of  the  defendant,  and  its  theory  of  the 
case  does  show  a  sufficient  cause.  If  the  car  was  on  the  track 
when  the  deceased  fell,  his  falling  before  the  wheels  of  the  car 
shows  an  adequate  cause  for  its  leaving  the  track. 

An  adequate  cause  having  been  £own  for  throwing  the  car 
from  the  track,  and  there  being  no  other  cause  shown,  that  must 
be  presumed  to  be  the  true  cause.  Kendell  v.  Boston,  118  Mass. 
234,  236.  This  was  an  action  to  recover  a^nst  the  cityfor  an 
iujm  received  by  the  plaintiff  while  in  the  Boston  Music  Hall,  by 
the  falling  of  a  statue  or  bust.    The  only  evidence  given  by  the 

tlaintiff,  after  showing  the  ownership  of  the  hall,  that  she  was 
iwfnlly  present  at  an  assemblv  therein,  was  that  when  the  audi- 
ence arose  the  bust  or  statue  fell,  and  die  was  injured.  She  was 
seated  immediately  under  the  bust,  which  was  attached  or  placed 
on  ihe  outside  of  the  balcony  above.  The  plaintiff  was  nonsuited, 
and  the  nonsuit  was  sustained  by  the  supreme  court.  In  the  opin- 
ion the  court  says :  ^^  In  the  present  case  it  is  not  shown  whether 
the  balcony  was  or  was  not  occupied  by  the  audience ;  whether 
those  comprising  the  audience  or  others  did  or  did  not  rightfully 
have  access  to  the  place  where  the  bust  was  put,  and  thus  whether 
the  fall  may  not  have  been  occasioned  by  the  wrongful  or  negligent 
act  of  some  third  person.  It  is  not  sufficient  for  the  plaintiff  to 
show  that  the  injury  may  have  been  occasioned  by  the  negligence 
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of  thofie  whom  slie  seeks  to  charge  with  it.  If  there  were  other 
causes  which  also  might  have  prMuced  it,  she  is  in  some  way  to 
show  that  these  did  not  operate.  Without  some  eyidence  as  to  the 
manner  in  which  the  bust  was  attached  or  secured,  its  fall  alone 
did  not  furnish  sufficient  evidence  of  negligence." 

In  the  case  at  bar  the  evidence  on  the  part  of  the  plaintiff  does 
not  tend  to  show  any  adequate  cause  for  tne  car  being  ofE  the  track, 
and  if  it  was  off,  as  is  claimed,  before  tlie  deceased  f eU,  its  being  oS 
is  loft  wholly  unacccounted  for ;  and  if  that  fact  alone  raises  any 
presumption  of  negligence  on  the  part  of  the  defendant  in  an 
action  of  this  kind,  it  makes  out  a  mere  prima  facie  case,  which 
is  overthrown,  and  the  burden  of  proof  snifts  when  its  defaidant 
shows  that  the  track,  cars,  engine,  brakes,  and  other  appliances 
were  in  good  condition,  and  the  train  properly  manned,  and  not 
run  at  a  dangerous  speed.  K  the  accident  arises  from  some  canBe 
which  cannot  be  shown,  the  plaintiff  fails  to  make  out  a  case. 
Steffen  v.  By.  Co.,  46  Wis.  257 ;  De  Graff  v.  Raih-oad  Co.,  76  N.  Y. 
125,  131.  Under  the  evidence  in  this  case,  even  if  it  be  admitted 
the  car  was  off  the  track  when  the  deceased  fell,  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that  the  n^ligenoe  of  the  de- 
lendant  caused  it  to  leave  the  track.  He  could  not  rest  upon  proof 
of  the  simple  fact  that  it  was  off. 

But  upon  the  question  of  fact,  whether  the  car  was  off  the  track 
before  the  deceased  fell,  we  think  the  great  preponderance  of  the 
evidence  which  is  reliable  and  worthy  of  cremt  is  i^ainst  that 
theory  of  the  case.  The  presumption  that  it  was  so  off  the  track 
is  not  sustained  by  any  fact  proved.  If  it  was,  no  cause  is 
shown  why  it  was.  The  fact,  if.  it  be  a  fact,  is  inexplica- 
ble; whereas,  the  fact  that  the  car  went  off  the  track  after 
the  deceased  fell  is  rationally  accounted  for.  It  is  unnecessary 
to  analyze  or  comment  upon  the  testimony  upon  this  ques- 
tion, as  in  either  view  of  the  case  we  think  the  whole  evi- 
dence failed  to  show  any  negligence  on  the  part  of  the  defendant, 
and  because  we  think  there  is  another  fatal  objection  to  the  plain- 
tiff's right  to  recover.  If  the  car  was  off  the  track  when  the 
deceased  fell,  and  he  fell  bj  reason  of  the  jolting  of  the  car  in  run- 
ning over  the  ties,  then  his  own  negligence  contributed  to  his  fall 
He  was  clearly  negligent  in  undertaking  to  uncouple  the  cars  while 
they  were  in  motion.  The  fact  that  he  did  so  is  undisputed,  and 
his  doin^  so  placed  him  in  a  most  dangerous  position  if  the  car 
went  OS  the  track  while  he  was  so  engaged,  or  before  he  reached 
his  place  on  top  of  the  car.  The  eviaence  clearly  shows  tiiat 
it  was  not  his  duty  to  uncouple  the  cars  while  they  were  in  motion, 
and  that  his  doing  so  was  against  the  estabHshed  rules  of  the  com- 

Sany.    The  rules  prohibited  it  because  it  is  a  dangerous  thing  to 
o.    If  he  voluntarilv  placed  himself  in  a  dangerous  position,  not 
required  of  him  by  the  rules  of  the  oompany  or  by  the  order  of 
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some  snperior  officer  or  employee  of  the  company,  and  he  was 
injured  while  in  such  position,  even  though  the  negligence  of  the 
defendant  was  one  cause  of  the  injury,  he  cannot  recover,  because 
his  placing  himself  in  such  dangerous  position  was  also  negligence 
on  nis  part  and  contributed  to  the  injury.    Had  he  been  in  the 
discharge  of  his  duty  on  top  of  the  car  and  at  the  brake  at  the 
time,  there  is  no  presumption  that  he  would  have  been  injured, 
even  dion^  the  car  left  tne  track.    Fitch  v.  Allen,  98  Mass.  572 ; 
Strongv.  Kailroad  Co.,  60  Barb.  SO ;  Gibson  v.  Ry.  Co.,  63  N.  Y. 
449 ;  Whart  Neg.  §  215  ;  2  Thomp.  Neg.  1151,  note  3,  and  cases 
cited ;  Pitzner  v.  Stinnick,  39  Wis.  129 ;  Cremer  v.  Town  of  Port- 
land, 36  Wis.  92 ;  Prideaux  v.  Mineral  Point,  43  Wis.  513 ;  De- 
laney  v.  Ry.  Co.,  33  Wis.  67 ;  Curry  v.  Ry.  Co.,  43  Wis.  665 ;  Free- 
man V.  Transp'n  Co.,  36  Wis.  571 ;  Cunningham  v.  Lyness,  22  Wis. 
245 ;  Nicks  v.  Town  of  Marshall,  24  Wis.  139 ;  Potter  v.  Ry.  Co., 
31  Wis.  372 ;  Kearney  v.  Ry.  Co.,  47  Wis.  144 ;  Otis  v.  Town  of 
Janesville,  47  Wis.  422 ;  Goldstein  v.  Ry.  Co.,  46  Wis.  404.^  These 
cases  dearly  show  that  deceased's  negligence  in  uncoupling  the 
cars  when  in  motion  was  contributory  to  and  a  proximate  cause  of 
the  accident,  and  must  defeat  the  action.    The  claim  that  the 
deceased  was  ordered  by  the  conductor  ta  uncouple  the  cars  before 
they  came  to  a  stop  is  wholly  unsupported  by  the  evidence.    It  is 
evident,  from  the  pleadings  on  the  part  of  the  plaintiff,  that  the 
action  was  commenced  under  a  mistake  of  the  facts,  and  the 
attempt  to  maintain  it  upon  the  real  facts  as  shown  upon  the  trial 
cannot  be  sustained  upon  any  well-settled  rule  of  law 
The  judgment  of  the  circuit  court  is  affirmed. 


FOLBT 
V. 

C.  AHD  N.  W.  Ry.  Co. 

{Adwanee  Otm,  MiMgan.  June  21,  1883.) 

In  an  action  for  negligently  cauaing  the  death  of  plaintUfa  intestate,  a 
aviteh  tender  employed  by  a  railway  company,  through  the  explosion  of 
aitro-glyeeiine  being  transported  by  it  on  ita  road,  it  was  hiM  that  the  de- 
fendant, in  Gomplyinff  with  a  proper  requeat  from  another  railroad  company 
to  nm  for  it  a  wort  uatance  one  of  ita  cara,  to  be  loaded  with  an  article,  aafe 
when  properly  handled,  but  dangeroua  when  careleaaly  handled,  ia  not  bound 
to  aaaome  n^ligence  on  the  -part  of  thoae  handling  it  would  occur,  nor  bound 
to  take  measiirea  for  the  protection  of  ita  aervanta  on  that  aaanmption. 

When  ttie  mder  for  switching  the  car  waa  given,  decedent  waa  notified 
that  the  car  must  be  kept  out  of  the  way  of  the  paaaenger  train,  which  would 
be  due  after  a  time,  and  that  if  not  loaded  in  due  aeaaon  it  muat  be  aide* 
tadttd.    Such  order  was  an  order  of  caution  and  not  of  negligence, 

6  A.  ft  EL  R  Gas.— 11 
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Where  there  was  no  eTidenoe  tending  to  fix  upon  the  defendmt,  its  ofiftoes 
or  agents,  any  neglect  of  duty  or  any  want  of  dne  care,  judgment  for  defend- 
ant must  be  affirmed. 

Ereob  to  Marquette  circuit 

O.  W.  Hayden,  for  plaintiff  in  error.  B.  O.  Cook,  for  defoid- 
ant  in  error. 

CooLET,  J. — Action  for  negligently  causing  the  death  of  ih% 
plaintifPs  intestate.    The  declaration  avers  that  on  the  second  day 
of  January,  1878,  the  decedent  was  in  the  employ  of  defendant 
as  a  switcliman,  upon  and  abont  the  switch  locomotive  No.  241 
owned  and  operated  by  defendant ;  that  it  was  his  duty  as  sach 
switchman  at  the  time  aforesaid,  by  the  nature  and  terms  of  his 
emplovment,  to  attend  and  be  with  said  switch-engine  in  the  hand- 
ling of  cars  of  ordinary  freight  and  to  perform  the  ordinary  duties 
of  an  ordinary  switchman  m  the  defendant's  service ;  that  it  was 
not  contemplated  in  his  employment  that  nitro-glycerine  was  an 
ordinary  or  proper  freight,  such  as  would  be  loaded  into  the  can 
of  defendant  to  be  handled  by  said  switch-engine  while  he  was  em- 
ployed thereon,  but  that  the  handling  of  the  same  was  extra-haz- 
aixious  employment  as  to  him,  and  beyond  and  out  of  the  line  of 
liis  employment  as  such  switchman ;   that  on  the  day  aforesaid 
there  was  a  large  lot  of  nitro-glycerine  stored  at  a  point  on  the  line 
of  defendant's  road  between  Ishpemin^  and  Keguanee,  and  dece- 
dent was  ordered  by  defendant  to  go  with  said  switch-engine  and 
take  a  car  to  the  place  where  the  same  was  stored,  to  be  loaded 
with  the  same,  and  to  haul  the  same  away  when  loaded ;  that  sach 
order  was  wrongful  on  the  part  of  defendant  and  contrary  to  the 
employment  of  decedent ;  that  nitro-glycerine  is  exceedingly  ei- 
plosive  and  dangerous;  that  the  decedent  had  no  experience  with 
or  knowledge  of  its  dangerous  qualities,  and  defendant  wholly 
neglected  and  failed  to  inform  him  of  its  dangerous  nature  and 
qualities,  or  to  warn  or  caution  him  as  to  any  measures  for  his 
safety ;  that  decedent  obeyed  said  order,  and  proceeded  with  said 
switch-engine  to  the  place  where  said  nitro^ycerine  was  stored, 
and  while  there  and  in  the  exercise  of  proper  care  was  killed  by  its 
explosion.     The  negligence  here  charged  against  the  defendant  is 
seen  to  consist  in  sending  him  into  the  vicinity  of  a  dangerous  ex- 
plosive without  informing  him  of  the  danger  and  giving  proper 
caution. 

A  second  count  sets  out  facts  to  show  that  the  nitroglycerine 
was  improperly  put  up  in  ordinair  tin  cans  wholly  unprotected, 
and  for  that  reason  was  specially  liable  to  explosion  in  handling, 
and  exposed  those  coining  near  it  to  more  than  the  ordinary  dan- 
gers. The  allegation  of  negligence  is  substantially  the  same  in  the 
two  counts. 

The  facts  brou^t  out  on  the  trial  were  the  following :  Foley,  at 
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^the  time  of  the  aoddent,  was  21  years  of  sge^  and  had  been  in 
the  employ  of  defendant  for  two  years.    He  had  lived  in  the 
neighborhood  for  many  years.    It  was  a  mining  district,  and  nitro- 
glycerine was  constantly  made  nse  of  for  mming  purposes,  the 
f  Lake  Shore  Nitro-Qlycerine  Com^ny  supplying  60,000  to  70,000 
pounds  a  year.    On  cfanuary  1, 1878,  that  company  contracted  with 
the  Marquette,  Houghton  and  Ontonagon  R.  R.  Co.  to  transport 
4800  pounds  of  nitro-glyoerine  from  Sfegaunee  to  Ohampion,  a 
point  on  the  last-named  road,  and  for  convenience  it  was  brought 
to  a  point  on  defendant's  road  less  than  a  mile  from  N^aunee, 
where  the  Marquette.  Houghton  and  Ontonagon  R.  R.  Go.  pro- 
posed to  receive  it    For  this  purpose  an  agent  jupplied  to  defend- 
ant to  switch  the  empty  car  oi  the  Marquette,  Houghton  and  On- 
tonagon road  to  the  pomt  where  the  nitro-glycerine  was  stored,  and 
dien  to  switch  the  loaded  car  back  to  Negaunee.    It  was  upon  this 
serrice  that  the  decedent  was  sent.    The  defendant  had  nothing  to 
do  with  the  transportation  of  the  nitro-^lycerine  except  to  switch 
the  car  as  above  for  the  Marquette,  Houghton  and  Ontonagon  R.  R. 
Co.,  and  it  had  nothing  whatever  to  do  with  the  loading  of  the  car, 
which  was  done  by  the  servants  of  the  Lake  Shore  Nitro-Glycerine 
Companv.    The  evidence  tended  to  show  that  no  accident  from 
the  handling  of  nitro-glycerine  had  ever  before  occurred  among  the 
mines  in  that  part  of  the  State ;  that  it  was  not  dangerous  when 
properly  put  up  and  properly  handled ;  that  the  fact  of  its  being 
nsed  for  blasting  in  tne  mines  was  generally  understood  in  the 
community ;  that  decedent  had  at  one  time  had  its  qualities  ex- 
plained to  him  by  a  person  engaged  in  its  manufacture,  and  that 
when  he  was  directed  to  switch  the  car  he  understood  for  what  pur- 
pofse  it  was  being  sent  to  the  place  of  loading.    The  accident  oc- 
cnrred  while  the  nitro-glycerine  was  being  loaded. 

The  circuit  judge  instructed  the  juiy  that  the  facts  put  in  evi- 
dence had  no  tendency  to  show  negligence  in  the  defendant ;  and 
they  accordingly  returned  a  verdict  in  defendant's  favor. 

U  the  nitro-glycerine  was  improperly  put  up  in  packages  as  the 
plaintiff  claims,  and  for  that  reason  its  handling  was  extra  hazard- 
ous, there  was  no  evidence  that  knowledge  of  the  fact  was  brought 
iM)me  to  defendant.  The  officers  and  agents  of  defendant  had  a 
ngfat  to  assume  that  the  nitro-glycerine  company  was  in  the  exer- 
cifle  of  due  care,  and  that  its  merchandise  was  in  proper  and  safe 
packages.  If  it  had  been,  the  evidence  is  conclusive  that  danger 
ooald  only  have  come  from  improper  handling. 

The  question  then  seems  to  be  tnis :  Whether  defendant,  in  com- 
plyuig  with  a  proper  request  from  another  railroad  company  to  run 
for  it  a  short  oistance  one  of  its  cars,  to  be  loaded  witn  an  article 
whidi  was  safe  when  properly  handled,  but  exceedingly  dangerous 
when  carelessly  handled,  was  bound  to  assume  that  negligence  on 
the  part  of  those  handling  it  would  occur,  and  bounid  to  tal:e  meas- 
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Tires  for  ihe  protection  of  its  servants  on  that  assumption.  And  if 
this  question  shall  be  answered  in  the  affirmative,  the  further  qT2e&- 
tion  will  be  presented :  What  measures  of  protection  oould  the  de- 
fendant take  short  of  absolute  refusal  to  remove  the  car  at  alii 
The  switchman  knew  what  was  to  be  loaded  and  had  a  general 
knowledge  of  its  qualities ;  but  more  particular  and  specific  infor- 
mation to  him  on  that  subject  would  have  been  entirely  withont 
value.  He  was  not  to  handle  the  nitro-^lycerine,  and  he  conld  ex- 
ercise no  control  over  the  action  of  Siose  who  were.  Gantion 
from  him  on  the  subject  would  not  be  likely  to  receive  attention 
from  the  men  whose  business  it  was,  and  who  handled  it  constantly. 
The  only  caution  to  decedent  which  could  have  been  of  the  least 
service  would  be  the  caution  to  keep  away  altogether.  If  he  was 
entitled  to  this,  it  necessarily  follows  that  defendant  shonld  have 
refused  altogether  to  move  the  car  over  its  track.  But  it  was  not 
claimed  on  the  argument  that  this  could  have  been  properly  and 
even  lawfully  done.    Public  Acts  1873,  p.  506,  §  10, 

It  was  {>roved  on  the  part  of  the  plamtiff  that  when  the  order 
for  switching  the  cai*  was  given,  decedent  was  notified  that  the  car 
must  be  kept  out  of  the  way  of  the  passen^r  train  which  wonld  be 
due  after  a  time,  and  that  if  it  was  not  loaded  in  due  season  it  mnst 
be  side-tracked. '  This,  it  is  said,  may  have  tended  to  cause  haste 
and  consequent  carelessness  in  the  loading.  Tliere  is  not  the 
slightest  eyidence  that  it  did  so,  and  the  time  before  the  passenger 
train  would  be  due  was  shown  to  be  ample.  The  order  was  prob- 
ably needless,  but  it  was  an  order  of  caution,  not  of  negligence, 
ana  the  officer  who  gave  it  is  to  be  commended,  not  blamed. 
Further  discussion  of  this  case  is  needless.  There  was  not  the 
slightest  evidence  tending  to  fix  upon  the  defendant,  its  officers  or 
agents,  any  neglect  of  duty  or  any  want  of  due  care.  The  jadg< 
ment  must  be  affirmed  with  costs. 

The  other  justices  concurred* 
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John  E.  Plitjoisb 

V. 

Kabtsbjs  S.  K.  Co. 
John  E.  Pluioceb  akd  Wdx 

V. 

Same. 

(78  Jfom  ApMif,  591.    June  13,  1883.) 

A  tmreUer  in  croflsing  a  railroad  is  bound  to  exerdae  such  care  as  a  pm- 
dent  man,  in  approaching  such  a  place,  would  ordinarily  use  for  the  protec- 
tion of  life. 

The  fact  that  one  in  attemptinf^  to  croas  a  railroad  does  not,  at  the  instant 
of  fltopinng  on  it,  look  to  ascertain  if  a  train  is  approaching,  is  not  conclusiTe 
efidence  of  a  due  want  of  care  on  his  part. 

His  omission  to  do  so  is  to  be  submitted  to  a  jury  for  their  consideration. 

Oir  motion  to  set  aside  the  verdict  of  the  jury. 

These  two  actions  were  tried  together  and  tne  jury  retnmed  a 
lerdict  in  the  first  for  five  thousand  and  one  hnndred  dollars^  and 
in  the  second  for  twelve  hnndred  dollars. 

The  case  and  material  facts  are  stated  in  the  opinion. 

8trout  and  Holmes,  for  the  plaintiffs. 

Webb  and  Haskell,  for  the  defendant. 

Both  the  pLuntifb  declare  that,  acting  upon  the  presmnption 
that  there  could  be  no  train  coming  from  the  westward,  they  ap- 
ptoached  and  passed  npon  the  crossing  without  looking  that  way, 
and  only  looked  np,  when  they  were  aunost  under  the  approaching 
train. 

They  both  admit  that  they  only  turned  their  attention  to  the 
track  towards  Portland,  and  did  not  take  any  precaution  as  to 
trains  in  the  other  direction. 

This  was  gross  and  inezcosable  negligence,  and  contributed  to 
the  accident.  It  was  such  contributory  negli^gence  as  effectually 
defeats  tiheir  actions. 

The  plaintiffs  have  not  any  pretence  or  pretext  for  excnse  of 
their  reddess  and  rash  proceeding,  in  any  ignorance  of  the  exist- 
ence or  situation  of  the  crossing.  They  were  p^ectly  familiar 
with  it,  and  with  all  its  features  of  blindness,  concealment  or  ob- 
Koration. 

Now,  as  matter  of  law,  such  conduct  on  their  part  was  contribu- 
tory n^ligence.    And  in  cases  when  the  facts  are  undisputed,  n^« 
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ligence  is  a  matter  of  law  for  tlie  conrt.  Penn.  By.  Co.  v.  Rigfater, 
13  Vroom,  180 ;  In  Law  Reg.,  voL  20,  p.  142 ;  Grows  v.  M.  C.  R 
R.,  67  Maine,  104 ;  Clark  v.  Boston  and  Albany  R  R.,  128  Mass. 
1 ;  In  Chicago  and  Alton  R.  R.  v,  Amelia  T.  Robinson,  decided  in 
1881,  reported  only  in  papers,  it  was  held  to  be  ^'  the  duty  of  a 
person  approaching  a  railroad  crossing  to  carefully  look  ont  for 
trains,  although  the  signals  required  b^  law  are  not  given,  and  it  is 
gross  negl^nce  to  omit  thisprecaution."  Wildes  v.  Hudson  R. 
K.,  29  if.  Y.  315 ;  Ernst  v.  Hudson  R.  R,  39  N.  Y.  61 ;  Wilcox 
V.  Rome  and  O.  R.  R.,  39  N.  Y.  358 ;  R.  K  Co.  v.  Huston,  95  U. 
S.  697 ;  Butterfield  v.  Western  R.  R.,  10  Allen,  532 ;  Allyn  v. 
Boston  and  Albany  R.  R.,  105  Mass.  77. 

Appleton,  C.  J. — This  is  an  action  on  the  case  a^nst  the  de- 
fendant corporation  for  negligence,  by  reason  of  which  the  jhuDr 
tiff  while  attempting  to  cross  their  track  with  his  wife  received  t 
severe  injury,  for  which  compensation  is  sought. 

There  are  no  exceptions  to  the  rulings  of  the  presiding  justice. 
It  may,  therefore,  be  assumed  that  they  were  in  strict  aooordanoe 
with  the  legal  rights  of  the  parties. 

The  case  comes  before  us  on  a  motion  for  a  new  trial,  on  tiie 
ground  that  the  verdict  was  against  the  law. 

The  plaintifE  claims  that  no  bell  was  rung  nor  whistle  blown,  as 
should  nave  been  done  to  give  notice  of  the  approaching  cars.  The 
evidence  on  this  point  is  contradictory,  but  me  jury  most  have 
found  against  the  aefendant  on  both  these  qnestions.  The  matter 
was  properly  left  to  the  jury,  and  no  sufiScient  reasons  are  shown  for 
intenermg  with  their  conclusions  as  to  these  points. 

But  the  defendants,  not  contesting  the  findings  of  the  jury  oa 
these  points,  insist  that  there  was  contributory  negligenee  in  not 
stopping  and  looking  in  both  directions  for  coming  trains. 

Wheuier  contributory  negligence  existed  or  not  is  a  mixed  quesp 
tion  of  law  and  fact ;  the  fact  is  to  be  determined  by  the  jury  on 
competent  evidence  and  in  accordance  with  the  principles  of  law  as 

SVen  by  the  court  for  their  guidance.  ^^It  is  n^igence,"  say 
e  court  in  Grows  v.  Maine  Central,,  67  Maine,  104,  ^  to  attempt 
crossing  the  track  of  a  railnoad  without  looking  to  see  if  the  can  are 
approadiiin^.  If  the  traveller  does  not  look  ancf  his  omission  contrib- 
utes to  his  m jury,  he  is  guilty  of  such  neglisenee  as  will  bar  his  re- 
covery, notwithstanding  the  negligence  (3  uiose  in  chai^  in  onut* 
ting  to  sound  the  whistle  or  ring  the  bell." 

This  case  came  before  the  court  on  demurrer  to  a  declaration  ia 
which  it  was  alleged  that  the  plaintiff  saw  the  cars  were  approtfih* 
ing  and  about  forty  rods  from  the  crossing. 

It  is  in  evidence  that  the  plaintiff  did  not  stop  immediatdv  be- 
fore ci^)68ing  the  railroad  track.  It  was  held  in  renn.  R.  R.  Co.  v. 
Beale,  73  Penn.  504,  that  the  failure  of  a  traveller  to  stop,  immedi- 
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ately  before  cros&in^  a  railroad  track,  was  negligmee  per  se.  It . 
was  held  otherwise  m  New  York,  whei'e  it  was  decided  that  it  was 
sot,  as  matter  of  law,  negligence  for  a  person  approaching  a  rail- 
road train  in  a  carriage  upon  a  highway,  not  to  stop ;  his  omission 
to  do  so  ifi  a  fact  to  l^  submitted  to  a  jury.  Kellogg  v.  B.  B.  Co., 
79  N.  Y.  72.  The  fact  that  a  person  who,  in  attempting  to  cross 
a  railroad,  does  not  at  the  ins^t  of  stepping  on  it,  look  to  ascer- 
tain if  a  train  is  approachiDg,  is  not  conclusive  of  a  dae  want  of 
care  on  his  part  ChaSee  v.  B.  and  L.  B.  B.  Co.,  104  Mass.  108  ; 
Williams  v.  Grealy,  112  Mass.  79. 

The  bell  not  having  been  mng  nor  the  whistle  blown,  the  negli- 
gence of  the  defendant  is  established.    Was  the  plaintifi  under  the 
circumstances  in  the  exercise  of  ordinary  and  common  care  ?    The 
morning  train  had  already -passed.    The  train  from  the  west  was 
not  due.    The  customary  signals  of  approacliing  cars  had  not  been 
^ven.    It  was  the  bounden  duty  of  the  defendant  to  give  those 
signals  of  danger,  and  the  plaintiff  had  a  right  to  expect  them,  and 
not  hearing  them,  to  assume  that  there  was  no  car  sufficiently  near 
to  endanger  the  passa^  over  the  track.    Tabor  v.  Missouri  B.  B. 
Co.,  46  Mo.  353.    It  is  tme  the  plaintiff  did  not  stop  and  listen, 
but  he  states  that  as  they  drove  ^^  most  down  to  the  station,"  his 
wife  asked  if  there  were  any  cars  coming,  to  which  he  replied  no, 
not  from  Boston,  ^^  unless  there  was  extra  trains,  and  he  (I)  was 
looking  for  the  train,"    To  the  inquirv  which  way  ?  his  reply  was 
^  from  Portland,  and  I  looked  towards  Boston  and  I  did  not  see 
any  train  coming  from  any  direction."    The  wife  testifies  that  she 
asked  her  husband  if  there  were  any  cars  coming,  to  which  he 
answered  in,the  negative,  giving  as  a  reason  that  the  train  had  not 
time  to  get  out  so  that  another  could  come  from  Oakhill ;  that  she 
looked  rordand  way  and  then  the  other  way  and  the  train  was  close 
upon  them — that  she  had  looked  away  from  Portland  before  this, 
tnrongh  the  opening  to  see  if  she  could  see  any.  The  plaintiff  and  his 
wife  UK>king  inborn  directions,  hearing  no  sound  of  cars,  whistle  or 
bell,  and  wiu  vision  somewhat  obstructed  hj  buildings  and  trees,  at> 
tempted  to  cross,  and  in  that  attempt  were  injured  The  jury  found 
thqr  were  in  &e  exercise  of  ordinary  and  common  care.  Is  that  ver- 
dict so  manif  estly  erroneous  that  it  should  be  set  aside }    It  is  true 
the  plaintiff  was  bound  to  exercise  his  sight  to  avoid  danger,  but  he 
was  not  bound  to  use  the  greatest  possible  diligence.  He  was  botmd 
to  exercise  such  care  as  a  prudent  man  apnroachin^  such  a  place 
would  ordinarily  use  for  the  protection  of  life.    It  is  uncertain  to 
what  extent  he  could  see  the  cars  through  the  intervening  obstruc- 
tbiis.    His  attention  was  called  to  the  £mger,  and  he  ana  his  wife 
Vx^ed  to  see  if  there  was  a  train  in  view.    The  obstructions  may 
bare  prevented  their  seeing.    Seeing  nothing,  hearing  no  warning 
of  danger  through  the  negugence  of  the  defendants,  m  attempting 
to  ero68  the  plaintiff  was  mjured.    Under  the  circumstances  of  thei 
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euBf  it  was  for  the  jury  to  determine  whether  he  exercised  thectre 
the  law  requires.  ^  The  1017  saw  and  heard  the  witneeses;  th^  ex- 
amined the  premises  and  with  the  best  means  of  judging  have  &r< 
rived  at  a  oondnsion,  which  is  not  so  manifestly  erroneous  as  to 
demand  onr  interference.  Kellogg  t^.  N.  Y.  C.  and  Hndson  R  R 
CJo.,  79  N.  T.  72 ;  The  OlevelandC.  and  C.  R  R  Co. v. Crawford 
34  Ohio  St  631;  Stackns  v.  Kew  York,  C.  and  H.  R  R  Co.,7» 
N.  Y.  465. 

Motion  overmled. 

Walton,  Babbows,  Danfobth  and  Petebs,  J  J.,  ooncnned. 

YiBGiH  and  Stmohds*  J  J.,  non-concoired 

See  note,  p.  18S. 


Thb  Pboflb's  Passenoeb  Bt.  Co.  of  Baltdiobx  Cirr 

V. 

Righabd  B.  Gbseh. 

(56  Maryland  Beporti,  84.    Jforeft  18,  1881.) 

In  an  action  against  a  street  passenger  railway  company  the  eTidenoe 
showed,  that  the  plaintiff  while  rioing  in  a  car  of  the  defendant,  got  up  and 
gave  his  seat  to  an  elderly  lady.  The  car  beinff  crowded  he  was  obliged  to 
pass  out  on  to  the  front  platform.  While  standine  there  the  car  ran  off  the 
track,  and  at  the  request  of  the  driver  the  plaintiff,  with  others  on  the  plat- 
form, got  off  and  assisted  in  getting  the  car  again  on  the  track.  When  this 
was  done  the  passengers  got  on  tne  front  platform  again  by  stepping  om 
an  endosure  time  feet  high  surrounding  tne  same;  and  while  the  pluntiff 
was  in  the  act  of  getting  on  the  platform  in  the  same  manner,  the  diir^, 
without  a  signal  or  wamine,  started  the  horses.  By  the  sudden  jerk  in 
starting,  the  plaintiff  was  thrown  down  on  the  side  of  the  car  and  was 
dragged  some  distance,  and  his  foot  crushed  by  the  wheel.  The  accident 
occurred  in  the  day  time*  and  there  was  proof  tendinsr  to  show  that  the  driver 
might  have  seen  the  plaintiff  in  the  act  of  boarding  nie  car.  Proof  was  also 
offered  to  show  there  was  a  notice  on  the  inside  of  the  car  requiring  passen- 
gers  to  enter  and  leave  the  car  by  the  rear  platform.    Held: 

1st.  That,  conceding  there  was  negligence  on  the  part  of  the  plaintiff  in 
attempting  to  enter  the  car  by  the  front  platform,  the  question  was  whether 
the  driver  of  the  defendant's  car,  by  the  exercise  ol  proper  care  and  pru- 
dence, might  have  seen  the  position  of  the  plaintiff,  and  thereby  have  avoided 
the  injury. 

Sd.  That  under  the  circumstances  of  the  case,  taking  into  consideration 
that  the  plaintiff  had  paid  his  fare,  and  that  owing  to  the  crowded  condition 
of  the  car  he  was  obliged  to  stand  on  the  front  platform,  that  he  had  gotten 
off  at  the  request  of  the  driver  to  help  in  getting  the  car  again  on  the  tracks 
and  the  other  facts  in  the  case,  there  was  an  obligation  on  the  part  of  the 
driver  to  see  that  the  plidntiff  and  others  had  an  opportunity  to  get  on  the 
car  again  before  he  started  the  horses;  and  if  he  saw,  or  by  the  exercise  of 
proper  care  might  have  seen,  the  position  of  the  plaintiff,  and  thereby  have 
avoided  the  injury,  the  defendant  was  liable. 
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Sd.  Tbat  there  was  eridenoe  legally  sufficient  to  sabmit  this  question  to 
thejory. 

Toe  defendant  offered  in  evidence  a  photograph  of  another  street  railway 
car,  and  proposed  to  prove  that  it  was  an  exact  representation  of  the  car 
upon  which  the  accident  happened.    On  objection,  it  was  held: 

That  it  might  have  been  competent  to  have  offered  in  evidence  a  photo- 
graph of  the  car  upon  which  the  accident  happened,  but  not  the  photograph 
of  another  car,  ana  then  supplement  the  proof  by  showing  that  the  two  cars 
were  alike. 

Appeal  from  the  Baltimore  City  Court. 
The  case  is  stated  in  the  opinion  of  the  Court. 
First  Exception. — ^The  defendant  offered  as  a  witness  William 
H.  Patterson,  who  testified  that  he  was  the  Secretanr  of  the  Peo- 
ple's Passenger  By.  Co.,  and  had  general  charge  of  its  business. 
Connsel  for  the  defendant  then  handed  the  witness  a  photograph 
of  a  street  railway  car,  and  proposed  to  prove  by  him  that  tnis 
photograph  was  an  exact  representation  of  the  car  upon  which  the 
accident  ta  the  plaintiff  occurred,  although  not  one  taken  of  that 
particular  car,  but  of  one  identically  like  it,  for  the  purpose  of 
sabmitting  said  photograph  to  the  jury  for  their  inspection.  The 
plaintiff  objected  to  the  admissibility  of  said  photograph,  and  of 
any  evidence  in  regard  thereto ;  and  this  objection  being  sustained 
by  the  court  (Gabet,,  J.^  the  defendant  excepted. 

Second  Exception. — ^The  plaintiff  offered  the  three  following 
prayers : 

1.  That  if  the  jury  find  that  the  plaintiff  was  a  passenger  on 
defendant's  road,  and  had  paid  his  fare  at  the  time  of  the  accident 
referred  to,  and  shall  further  find  that  it  occurred  in  the  manner 
testified  to  by  the  plaintiff  and  the  witness  Schulkherdt,  then  the 
plaintiff  is  entitled  to  recover. 

S.  That  if  the  jury  find  that  the  plaintiff  was  a  passenger  on  the 
defendant's  road,  and  had  paid  his  fare  at  the  time  of  receiving 
the  injuries  testified  to,  then  *  the  plaintiff  is  entitled  to  recover, 
althoagh  the  jury  may  find  that  the  plaintiff  did  not  use  the  care 
of  a  reasonable  and  prudent  man  in  attempting  to  get  on  the  car 
by  the  front  platform,  provided  they  further  find  that  the  driver, 
bjr  nsine  the  ordinary  prudence  and  care  of  drivers  of  such  cars, 
might  have  seen  the  position  of  the  plaintiff,  and  might  have 
avoided  the  accident. ' 

3.  Should  the  jury  find  for  the  plaintiff,  then  they  should  con- 
sider the  character  oi  the  injuries  received,  how  far  they  disabled 
the  plaintiff  from  pursuing  his  ordinary  occupation,  and  also  the 
physieal  and  mental  suffering  to  which  he  was  subjected  by  reason 
cf  SQch  injuries,  and  allow  such  damages  as  in  their  judgment 
would  be  a  fair  and  just  compensation  for  the  same. 
And  the  defendant  offered  the  eight  following  prayers : 
1.  That  if  the  jury  believe  from  the  evidence  tnat  the  injury  to 
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the  plaintiff  was  attributable  to  the  combitied  n^lig^oe  of  tbe 
plaintiff  and  defendant,  if  the  jury  shall  find  such  negligenoe, 
then  the  plaintiff  is  not  entitled  to  recover. 

2.  That  if  the  lurj  believe  from  the  evidence  in  this  cause,  that 
if  the  plaintiff  hunself  had  exercised  reasonable  care  and  caution 
in  entering  the  car  of  the  defendant,  that  the  accident  which  befel 
him  would  not  have  occurred,  then  the  plaintiff  caonot  recover  in 
tiiis  action. 

3.  That  if  the  jury  believe  from  the  evidence  in  this  cause  that 
the  plaintiff  attempted  to  enter  the  car  of  the  defendant  by  climb- 
ing over  the  enclosure  of  the  front  platform  of  said  car,  if  they 
find  that  said  platform  was  enclosed,  and  if  they  further  find  from 
the  evidence  that  said  act  of  the  plaintiff  contributed  directly  to 
the  accident  of  the  plaintiff,  then  tlie  plaintiff  is  not  entitled  to  re- 
cover, even  although  the  jury  may  further  find  that  there  was  neg- 
ligence on  the  part  of  the  defendant. 

4.  That  if  the  jury  believe  from  the  evidence  that  the  frmt 
platform  of  the  car  on  which  the  plaintiff  was  injured  was  enclosed 
tor  the  purpose  of  preventing  passengers  entering  or  leaving  the 
car  by  said  front  platform,  and  if  they  further  find  that  the  plain- 
tiff was  injured  wnile  attempting  to  enter  the  car  by  climbing  over 
this  enclosure,  then  said  act  on  His  part  was  such  contributoiy  neg- 
ligence as  disentitles  him  to  recover  in  this  action. 

6.  That  the  regulation  of  the  People's  Passenger  By.  Co.,  pro- 
hibiting passengers  from  getting  on  or  off  at  the  front  end  of  the 
car,  and  requiring  them  to  enter  and  descend  by  its  rear  platform, 
is  a  reasonable  regulation ;  provided  thev  find  the  existence  of  said 
regulation  at  the  tmie  of  the  accident  to  the  plaintiff,  and  the  fact  of 
said  front  platform  being  enclosed  as  testified  to  by  the  witness,  Rich- 
ard B.  Green,  if  the  jury  shall  believe  such  enclosure  existed,  snffi- 
ciently  advised  and  gave  notice  t6  the  plaintiff  of  the  existence  of 
said  reflation,  and  if  the  plaintiff  was  injured  in  the  act  of  violat- 
ing said  regulation,  this  is  condifsive  evidence  of  contributoiy 
negligence  on  his  part,  and  disentitles  him  to  recover  in  this  ac- 
tion. 

6.  That  if  the  jury  find  from  the  evidence  that  tiiere  was  a 
regulation  of  the  defendant  requiring  all  passengers  on  said  road 
to  enter  and  leave  by  the  rear  platform,  that  said  r^ulation  was  a 
reasonable  one ;  and  if  thev  further  find  that  the  plaintiff  know- 
ingly violated  the  same  at  tne  time  he  was  injured,  then  the  plain- 
tijf  cannot  recover  in  this  action,  and  the  jury  are  at  liberty  to 
infer  the  knowledge  of  said  regulation  on  the  part  of  the  plaintifi, 
from  the  fact  that  all  the  cars  of  the  defendant  contained  a  printed 
notice  of  said  regulation,  and  from  the  further  fact  that  the  said 
front  platform  was  enclosed,  provided  they  find  said  regulation 
was  posted  in  said  cars,  and  said  platform  was  enclosed. 

7.  That  unless  the  jury  find  that  the  defendant,  or  its  agent, 
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WIS  fp&tj  of  wanton  and  malicionB  or  grosB  and  outrageous  con- 
duct m  the  matter  of  the  accident  which  befel  him,  the  plaintiff  is 
entitled  to  recover  in  this  action  simply  the  actual  damages  suf- 
fered by  him,  and  not  exemplary  or  punitive  damages,  and  that 
there  is  no  evidence  in  this  cause  of  any  wanton  and  malicious  or 
gross  and  outrageous  conduct  on  the  part  of  the  defendant,  or  its 
agent,  to  plaintiff. 

8.  That  if  the  jury  find  from  the  evidence  that  there  was  a  regu* 
Nation  of  the  deiendant,  requiring  all  passengers  on  said  road  to 
enter  and  leave  by  the  rear  platform,  then  said  regulation  was  a 
reasonable  one :  and  if  they  further  find  that  the  plaintiff  know* 
iofly  violated  vie  same  at  the  time  he  was  injured,  then  the  plain- 
tin  cannot  recover  in  this  action,  and  the  jury  are  at  liberty  to 
infer  the  knowledge  of  said  regulation  on  the  part  of  the  plaintiff, 
from  the  fact  that  all  the  cars  of  the  defendant  contained  a  printed 
notice  of  said  regulation ;  provided  they  find  said  regulation  was 
posted  in  said  car. 

The  Court  refused  the  plaintiff's  first  praver  and  granted  his 
second  and  third,  and  granted  the  defendant's  third  and  seventh 
prayers,  and  refused  its  first,  second,  fourth,  fifth,  sixth,  and  eighth 
prayers ;  and  gave  the  following  instruction  of  its  own  in  lieu  of 
the  defendant's  first  and  sixth  pravers : 

The  jury  is  instructed,  that  if  they  find  from  the  evidence  that 
br  one  of  the  regulations  of  the  defendant,  intended  for  the  safety 
of  passengers,  persons  using  their  cars  were  prohibited  from  get- 
tinff  on  or  off  at  the  front  end  of  any  car,  but  were  required  to  enter 
ana  leave  by  the  rear  platform  only,  and  that  notice  of  such  regu- 
lation was  put  up  inside  of  the  car,  in  which  the  plaintiff  was  a  pas- 
seager,  in  such  a  manner  as  to  be  legible  to  all  passengers,  and  that 
thepluntlff  had  notice  of  said  regulation ;  then  if  they  further  find 
^t  the  plaintiff  was  injured  in  an  attempt  on  his  part  to  enter* 
said  car  by  the  front  end,  their  verdict  must  be  for  the  defendant ; 
aad  if  they  find  that  plaintiff  had  ridden  on  the  inside  of  said  car, 
they  may  infer  from  that  fact  tibat  he  had  notice  of  the  said  regu- 
lation. 

The  defendant  excepted,  and  the  verdict  and  judgment  being 
i^dered  against  it^  appealed. 

The  cause  was  ai^ed  before  Babiol,  0.  J.,  Bowis,  Milleb, 
BoBonov  and  Ibvino,  J. 
Thomas  J.  McEaig,  Jr.,  for  the  appellant. 
Albert  Bitchie  for  the  appellee. 

Boom soir,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  by  the  appellee  to  recover  damages  alleged  to 
IttTe  been  caused  by  the  negligence  of  the  appellant. 

On  the  day  in  question  the  appellee  was  a  passenger  in  the  street 
car  of  the  appellant,  and  after  nding  some  distance  he  got  up  and 
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gave  his  seat  to  an  elderly  woman.  The  car  inside  and  ihereir 
platform  being  crowded  he  was  obliged  to  pass  ont  on  to  the  boat 
platform. 

In  turning  the  comer  of  Henrietta  and  Charles  Streets^  the  car 
was  mn  off  the  track,  and  at  the  request  of  the  driver  the  appellee 
and  others  standing  with  him  on  the  platform  got  off,  and  asBisted 
in  getting  the  car  again  on  the  track.  When  this  was  done,  the 
passengers  got  o^  the  front  platform  again  by  stepping  over  a 
^ard  or  enclosure  three  feet  high  surroundine  the  same,  and  while* 
ike  appellee  was  in  the  act  of  ^tting  on  the  platform  in  the  same 
manner,  the  driver  without  a  signal  or  warning  of  any  kind  started 
the  hoi'ses.  The  sudden  jerk  in  starting  threw  the  appellee  down 
on  the  side  of  the  car.  Holding  on  to  me  iron  railing  of  the  car 
he  was  dragged  some  distance,  when  the  wheel  ran  over  his  foot 
crushing  it  oadly.  The  accident  occurred  in  the  day  time,  and 
there  was  proof  tending  to  show  that  the  driver  might  have  seen 
the  appellee  in  the  act  of  boarding  the  car. 

Proof  was  also  offered  by  the  appellant,  to  show  there  was  a 
notice  on  the  inside  of  the  car  requiring  passengers  to  enter  and 
leave  the  car  hj  the  rear  platform.  l]pon  these  facts  the  Court 
instructed  the  jury : 

Ist.  That  although  the  plaintiff  may  not  have  used  the  care  of  a 
reasonable  and  prudent  person  in  attempting  to  get  on  the  car  by 
the  front  platform,  yet  if  the  driver,  by  using  the  ordinary  prudence 
and  care  of  drivers  of  such  cars,  might  have  seen  the  position  of 
the  plaintiff  and  might  have  avoided  the  injury,  the  plaintiff  was 
entitled  to  recover. 

2d.  If  the  plaintiff  attempted  to  enter  the  car  by  climbing  over 
the  front  enclosure  of  the  platform,  and  such  act  on  his  part  con- 
tributed directly  to  the  accident,  then  he  is  not  entitled  to  recover, 
although  the  jury  may  find  there  was  negligence  on  the  part  of  the 
defendant. 

8d.  If  by  one  of  the  regulations  of  the  defendant,  intended  for 
the  safety  of  passengers,  persons  were  prohibited  from  getting  on 
or  off  at  the  front  end  of  any  car,  and  were  required  to  enter  and 
leave  by  the  rear  platform  only,  and  that  notice  of  such  r^^lation 
was  put  up  inside  of  the  car  in  which  the  plaintiff  wasapasfieng^y 
and  that  he  had  notice  of  such  r^^lation,  and  the  plaintiff  was  in- 
jured in  an  attempt  to  enter  the  car  bv  the  front  platform,  the  ver- 
dict must  be  for  tne  defendant,  and  if  the  jury  should  further  find 
that  the  plaintiff  had  ridden  on  the  inside  of  said  car,  they  may  in- 
fer from  that  fact  that  he  had  notice  of  said  regulation. 

The  appellant,  however,  insists,  that  the  attempt  on  the  part 
of  the  appellee  to  enter  the  car  by  the  front  platform  was  eadt 
a  glaring  act  of  negligence  as  to  disentitle  him  to  recover,  and  this 
too  irrespective  altogether  of  the  question  of  care  and  prudence  on 
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the  jMfft  of  the  appellant  by  which  it  might  have  avoided  the  con* 
fieqpenoes  of  the  appellee's  negligence. 

Cases  may  and  do  sometimes  occur,  in  which  the  question  of 
contributory  negligence  is  one  of  law,  to  be  decided  by  the  Conrt 
upon  the  facts  proved,  or  facts  to  be  found  by  the  jury.    As  for 
instance  where  the  uncontradicted  proof  shows  that  tne  injury  was 
occasioned  by  the  concurrent  negligence  of  both  parties,  or  where 
it  was  caused  entirelv  by  the  negugence  of  the  plaintiff,  or  where 
the  proof  is  so  slight  and  inconclusive  as  not  to  justifv  a  juiy 
reasonably  to  find  negligence  on  the  part  of  the  defenaant.    In 
this  case,  however,  the  G>urt  was  right,  we  think,  in  submitting 
&e  Question  of  negligence  to  the  jury.     In  the  multitude  of  cases 
in  wnich  contributory  negligence  has  been  considered,  there  is,  we 
must  admit,  some  confusion  and  inconsistency  in  the  terms  and  ex- 
pressions used  by  Judges  in  the  attempt  to  formulate  rules  defining 
&e  nature  and  character  of  negligence,  by  which  the  respective 
ri^ts  and  liabilities  of  parties  are  to  be  determined. 
In  Lewis'  Case,  38  Ma.  588,  we  recognized  and  adopted  the  rule 
laid  down  by  the  Exchequer  Chamber  in  Tufi  v.  Warman,  94  £• 
G.  L  Sep.  583,  as  f  umishing  the  best  and  most  satisf actoir  guide 
in  cases  of  this  kind.     The  question  affecting  the  plainti^s  right 
to  recover  had  been  dealt  with  by  the  English  Courts  in  several 
well  considered  cases,  beginning  with  Sutterfield  and  Forrester,  11 
£ist,  60,  and  ending  with  TufE  and  Warman. 

In  Butterfield  and  Forrester,  it  was  held  that  the  plaintiff  was 
Hot  entitled,  if  the  mischief  was  caused  by  his  own  want  of  ordi- 
Baiy  car.  This  rule,  however,  was  qualified  in  several  subsequent 
cases,  and  in  Dowell  v.  The  General  Steam  If avigation  Company, 
%  £n^.  C.  L.  Bep.  195,  it  was  said  that  the  negngenoe  to  consti- 
tute a  bar  to  the  action  must  be  the  proximate  cause,  "  the  causa 
^saosans." 

At  the  trial  of  Tuff  v.  Warman,  in  the  Court  of  Cominon  Pleas, 

^^.  Justice  Williams  used  the  expression  ^^  direct  cause."'    It  must 

l>e  obvious  to  evearj  one  that  the  terms  ^^  proximate"  and  ^'re- 

^^ote,"  and   ^'direct,"  involving  necessarily  the  somewhat  meta- 

S^hyacal  doctrine  of  causation,  are  more  or  less  open  to  criticism 

rhen  applied  to  a  subject-matter  to  he  determined  bv  a  jury  of 

ractical  men.    And  accordingly,  when  the  case  of  Tuff  v.  W  ar- 

eame  up  before  the  Exchequer  Chamber,  the  Court  said : 

^It  appears  to  us,  the  proper  question  for  the  jury  in  this  case, 

"^  indeed  in  all  others  of  tne  like  kind,  is  whether  the  damage 

occasioned  entirely  by  the  ne^li^nce  or  improper  conduct  of 

defendant,  or  whether  the  plaintiff  himself  so  far  contributed 

"^MO  the  misfortune  by  his  own  negligence  or  want  of  ordinary  and 

common  care  and  caution,  that,  but  for  such  negligence,  or  want  of 

^'^^baiy  care  and  caution  on  his  part,  the  misfortune  would  not 

^^  happened.    In  the  first  case,  the  plaintiff  would  be  entitled  to 
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recover,  in  the  latter  he  would  not ;  as  bnt  for  his  own  fndt  the 
misfortane  would  not  have  happened.  Mere  n^ligence,  or  want 
of  ordinary  care  or  caution  would  not,  however,  disentitle  him  to 
recover,  unlefiB  it  were  such,  that,  but  for  such  negli&ence  or  want 
of  ordinary  care  and  caution,  the  misfortune  could  not  have 
happened  ;  nor,  if  the  defendant  might,  bv  the  exercise  of  care  on 
his  part,  have  avoided  the  consequences  oi  the  neglect  or  carelesfi- 
ness  of  the  plaintifL" 

This  case  was  most  elaboratel^r  ar^ed,  and  fully  considered  by 
the  Court,  and  the  rule  thus  laid  down  furnishes,  we  think,  the 
most  satisfactory  rule  for  the  guidance  of  juries  in  cases  of  this 
kind. 

If  it  be  conceded,  then,  that  there  was  negligence  on  the  part  of 
the  appellee,  in  attempting  to  enter  the  car  by  the  front  platform, 
the  question  is  whether  the  driver  of  the  appellant's  car,  by  the  ex- 
ercise of  proper  care  and  prudence,  might  nave  seen  the  position  of 
the  appellee,  and  thereby  nave  avoided  the  injury.  And  in  answer 
to  this,  it  may  be  said  there  was  no  obligation  upon  tlie  driver  to 
look  after,  or  to  exercise  any  care  and  prudence  m  regard  to  per- 
sons attempting  to  board  tne  car  by  the  front  platform,  because 
such  persons  had  no  right  to  enter  the  car  in  that  direction.  0^ 
dinarily,  this  would  be  true,  but  under  the  circumstances  of  this 
case,  taking  into  consideration  that  the  appellee  had  paid  his  fare, 
and  that,  owing  to  the  crowded  condition  of  the  car,  he  was  obliged 
to  stand  on  the  front  platform,  that  he  had  gotten  off  at  the  request 
of  the  driver,  to  help  m  getting  the  car  again  on  the  track ;  in  view 
of  these  and  other  facts  m  this  case,  there  was  an  obli^tion  on  the 
part  of  the  driver,  to  see  that  the  appellee  and  others  had  an  oppor- 
tunity to  get  on  the  car  a^n  before  he  started  the  horses,  and  ii 
he  saw,  or,  by  the  exercise  of  proper  care,  might  have  seen  the 
position  of  the  appellee,  and  thereby  have  avoided  the  injury,  we 
think  the  company  was  liable.  The  accident  occurred  in  the  day- 
time, and  the  appellee  was  but  a  few  feet  from  the  driver.  There 
was  evidence,  we  think,  legally  sufficient  to  submit  this  question  to 
the  jury.  It  is  unnecessary  to  examine  in  detail  the  several  prayers 
refused  by  the  Court.  The  instructions  granted  certainly  presented 
the  law  as  favorably  for  the  appellant  as  it  had  any  right  to  ex- 
pect. 

Nor  do  we  find  any  error  in  excluding  the  evidence  offered  in 
the  first  exception. 

The  appellant  offered  a  photograph  of  another  street  railway  car, 
and  proposed  to  prove  by  a  witness  that  it  was  an  exact  represen- 
tation of  the  car  upon  which  the  accident  happened.  We  may  reo- 
osnize,  it  is  true,  that  photography  is  governed  by  geneiU  laws, 
^ich  are  uniform  in  tneir  operation,  and  that  we  may  expect  to 
find  a  correct  likeness  of  objects  subjected  to  such  laws,  and  it 
might  therefore  have  been  competent  to  have  offered  in  evidence 
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a  photograph  of  a  car  upon  which  the  accident  happened ;  but  not 
the  photograph  of  another  car,  and  then  sapplement  the  proof  by 
showing  that  the  two  cars  were  alike.     •> 

Fmding  no  error  in  t^e  mJings  below,  the  judgment  will  be  af- 
finned. 

Judgment  affirmed. 

Eakpol,  C.  J.,  dissented. 


See  Mote  Germantown,  etc,  Bj.  Co.  9.  WaUing,  S  Am.  aid  Sng.  R.  R 

Cm.  26. 


GooK,  Bespondenty 

V. 

Clat  Street  Hnx  B.  B.  Co.,  AppellaatB. 

{Advtme$  Ckue^  Oal^orMa.    June  28,  1888.) 

OHe  stated  where  the  Terdict  againat  defendants  for  negligently  eanaing 
the  death  of  phdntUTs  intestate  waa  sustained  by  the  evidence. 

Fint — ^The  plaintiff  was  allowed  to  testify  that  it  waa  the  nsoal  custom  of 
deceased  during  his  married  life  to  be  at  home  after  business  hours,  and  that 
tbey  bad  lived  a  hapnj  married  life.  That  for  eight  years  prior  to  his  death 
die  had  been  an  inrslid  and  unable  to  leave  the  house,  and  that  during  that 
time  he  had  been  very  kind  and  attentive,  and  that  she  waa  dependent  upon 
hia.  Second — ^The  daughter  of  deceased  was  allowed  to  testily  that  he  was 
kind  ss  a  father;  that  the  social  and  domestic  relations  as  to  the  family,  on 
his  psrtj  were  happy,  and  that  he  was  kind  and  loving  to  plaintiff.  Third— 
The  plaintiff  was  permitted  to  testify  that  after  deceased  had  been  taken  to  his 
home  she  discovered  pieces  of  flesh.  Biddy  the  first  and  second  points  above 
itated  are  fully  covered  by  Section  877,  Ck>de  of  Civil  Procedure:  *'Sttch 
damages  may  be  given  as  under  all  the  circumstances  of  the  case  may  be 
jost,^  and  by  the  decision  in  Beeson  v.  Green  Mountain  Gold  ai^d  Silver  IGn- 
ing  Go.,  57  CaL  20.  Plaintiff  sued  as  heir-at-law  and  as  administratrix;  in 
both  respects  the  testimony  of  plaintiff's  relations  with  deceased  was  admis- 
sible; in  the  latter  respect  testimony  as  to  the  relations  of  the  father  and 
dmhter  waa  admissible. 

Tiftn  is  nothing  in  the  case  to  show  that  any  damaapea  were  asked  or  given 
for  suffering  borne  b]r  the  deceased ;  the  action  was  for  negligently  causing 
Ms  death,  and  the  evidence  given  was  of  circumstancea  attendant  upon  the 
injury. 

The  testimony  showed  that  deceased  was  59  years  old,  the  surviving  family 
eoBsistittg  of  hia  widow  and  daughter,  23  yean  of  age;  that  he  waa  a  game 
sad  poul^  dealer,  and  made  a  good,  comfortable  living  for  himaelf  and 
fsmily.  The  verdict  waa  for  $8000.  The  plaintiff  was  an  invalid,  having 
beea  for  yesra  dependent  upon  her  husband.  BMy  the  smount  given  hj  the 
jary  could  not  be  said  to  be  more  than,  ''under  all  the  droomatancea  of  the 
««ss,»  ]■  just    (C.  a  P.,  877.) 


Appeal  from  Superior  Oonrt,  San  Frandaoo. 
Ertee  &  Boalt,  for  appellant 
Kewball  A  Deuprey,  for  respondent. 


176  COOK  V.   CLAY  STREET  HILL  B.   R.  CO. 

Mtbick,  J.,  delivered  the  opinion  of  the  court : 

The  defendant  is  the  owner  of  a  street  railroad  in  San  Francisoo, 
running  on  Clay  Street,  between  Kearny  Street  and  Van  Nesg 
Avenue.  The  cars  are  propelled  by  means  of  an  endless  cable, 
and  to  each  car  is  attached  a  dummy,  carrying  the  gripping  appa- 
ratus. Seats  are  arranged  on  the  sides  and  at  the  end  of  tne  aumm  j 
for  the  use  of  passengers.  The  railroad  has  two  tracks,  the  nortli- 
em  track  being  for  cars  going  up  hill  from  Kearny  Street,  and  the 
southern  track  being  for  descending  cars.  On  the  14th  of  June, 
1880,  John  H.  Cook,  plaintiff's  husband,  seated  himself  as  a  pas- 
senger at  the  lower  end  of  the  seat,  on  the  south  side  of  the  dummy. 
A  two-horse  express  wagon,  driven  by  one  Williams^  had  crossed 
the  northern  track,  and  was  standing  on  the  southern  track,  at 
a  point  about  one  hundred  and  fifty  feet  from  Kearny  Street, 
at  the  time  the  dummy  in  question  started:  the  wagon  was  so 
cramped  that  the  horses  were  headed  toward  tne  north  track,  their 
heads  projecting  so  far  over  it  that  the  approaching  dummy  would 
have  struck  them,  and  the  rear  end  of  the  wagon  pointed  obliquely 
down  the  hill,  also  toward  the  northern  track. 

As  the  dummy  came  up  to  the  wagon  two  passengers  seated  on 
the  Boutherlv  seat  jumped  over  the  oack  of  the  seat;  as  the  rear 
end  of  the  aummy  came  up  a  hind  wheel  of  the  wagon  collided 
with  the  dummy,  and  Cook  received  injuries  from  which  he  died. 
This  action  was  brought  to  recover  damages,  and  the  jury  returned 
a  verdict  for  plaintiflTfor,  $8000.  Judgment  was  rendered  accord- 
ingly, and  from  that  judgment  and  from  the  order  denying  motion 
for  new  trial  defendant  appealed. 

First — The  defendant  presents  the  point  that  the  evidence  was 
insufficient  to  justify  the  verdict,  and  claims  that  the  evidence 
shows  that  the  collision  was  the  result  of  carelessness  or  neglisence 
on  the  part  of  the  driver  of  the  express  wagon,  and  that  the  £iver 
of  the  dummy  used  due  diligence  m  endeavoring  to  avoid  a  colli- 
sion. There  is  some  conflict  in  the  evidence  as  to  whether  the 
collision  was  immediately  caused  by  the  backing  down  of  the 
wagon  against  the  dummy,  and  the  defendant  insists  that,  as  the 
forward  part  of  the  dunmiy  passed  the  wagon  without  collision,  the 
wagon  must  have  been  backing.  There  is  also  a  conflict  in  the 
evidence  as  to  the  distance  which  would  have  intervened  between 
the  wagon  and  dummy  if  the  wagon  had  remained  stationaiy; 
one  witness  says  three  or  four  inches ;  another,  one  and  a  half  or 
two  feet ;  another,  two  feet ;  another,  three  or  four  feet  The 
answer  of  the  defendant  contains  the  allegation  that  ^'the  said 
horses  attached  to  said  wagon  were  unmanageable  and  balkj, 
and  the  brake  on  said  express  wagon  was  out  of  repair,  and 
unsuited  and  unfi^t  for  the  objects  and  nurposes  of  a  braka" 
The  dummy  driver  testified  reading  the  horses  attached  to  the 
express  wagon :   ^  My  impression  was  that  it  was  a  balky  team ;  I 
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thought  it  was  a  balky  team ;  I  did  not  know ;  there  is  no  depend- 
ence to  be  placed  in  balkj  horses ;  they  are  liable  to  scare  at  any- 
thing; I  got  the  impression  that  it  was  a  balky  team  as  I  was  draw- 
ing up  near  the  wagon,  some  little  time  after  I  started ;  my  mind 
iras  still  moi'e  confirmed  that  it  was  a  balky  team  when  I  fioi 
within  thirty  feet  than  before ;  I  ordered  him  to  tnm  away  nis 
horses;  when  he  tnmed  his  horses  I  thought  I  coold  go  by,  and  I 
then  started  at  full  speed ;  when  the  horses  commeno^  to  back  I 
stopped ;  I  tried  to  stop  because  I  knew  that  if  I  kept  on  going, 
and  the  wagon  kept  on  coming  back,  there  would  be  something 
terrible  happen — some  hard  crushing  of  the  wagon  and  car,  if  they 
would  run  together."    Let  it  be  conceded  that  the  dummy  and  car 
could  possibly  haye  passed  the  wagon  if  the  latter  had  remained 
stationary,  yet,  as  the  wa^on  and  horses  were  diagonally  across  the 
southern  track,  in  the  form  of  two  sides  of  an  angle,  it  being 
necessary  to  move  the  horses  in  order  to  pass  them,  the  dummy 
driver  hiaving  obser^  the  position  in  ample  time  to  stop,  as  but 
a  narrow  space  would  at  best  intervene  between  the  wagon  and  the 
dummy,  as  the  dummy  driver  believed  the  horses  to  be  balky  and 
perhaps  uncontrollable,  and  as,  from  the  relative  positions,  the 
backing  of  the  horses  must  have  forced  the  wagon  against  the 
dummy,  it  was  for  the  jury  to  determine  whether  a  proper  degree 
of  prudence  and  caution  would  not  have  requirea  the  dummy 
driver  to  stop  until  the  horses  and  wagon  could  oe  moved  to  a  safe 
distance,  ratner  than  to  go  on,  as  he  says,  at  full  speed,  and  take 
the  risk  of  the  backing  down  of  the  horses.     There  was  a  safe 
eouree  open  to  the  dummy  driver ;  there  was  also  a  course  open, 
full  of  risk  and  peril,  to  die  persons  and  lives  of  passengers.    He 
took  the  latter  course,  in  the  face  of  instructions  he  says  he  re- 
ceived from  the  company,  ^'  not  to  take  any  desperate  chances,  or 
to  take  any  great  risks,  so  far  as  endangering  property  or  persons 
was  concerned."    The  question  of  neghgence  was  submitted  to  the 
jury  under  instructions  as  favorable  to  the  defendant  as  it  could 
ask,  and  under  instructions  it  did  ask  for,  and  as  there  was  evidence 
from  which  it  might  infer  negligence,  we  will  not  disturb  tha 
verdict 

Second — ^The  defendant  alleges  errors  of  law  occurring  at  the 
trial  and  excepted  to : 

1.  The  phdntiff  was  allowed  to  testify  that  it  was  the  usual  cus- 
tom of  deceased,  during  his  married  life,  to  be  at  home  after  busi- 
nesB  hours,  and  that  they  had  lived  a  happy  married  life ;  that  for 
ei^t  years  prior  to  his  death  she  had  been  an  invalid  and  unable 
to  leave  the  nouse ;  and  that  during  that  time  he  had  been  very 
&d  and  attentive,  and  that  she  was  dependent  upon  him. 

&  The  daughter  of  deceased  was  allowed  to  testify  that  he 
was  kind  as  a  father ;  that  the  social  and  domestic  relations  as  to 
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the  family,  oh  bis  part,  were  happy,  and  that  he  was  kind  and  lov- 
ing tophuntiff. 

3.  The  pkintiff  was  permitted  to  testify  that  after  Mr.  Cook 
had  been  taken  to  his  home  she  discovered  pieces  of  flesh. 

The  first  and  second  points  above  stated  are  f  nlly  covered  by 
Section  377,  C.  0.  P. — ^^  Snch  dama^i!;es  may  be  given  as  nnder  all 
the  ciroamstances  of  the  case  may  be  jnst," — and  by  the  decision 
of  this  court  in  Beeson  v.  Green  Mountain  6.  &  S.  Co.,  57  Cal.  20. 
We  are  asked  to  review  that  case,  and  change  or  modify  the  views 
therein  expressed.  We  decline  to  accede  to  that  request^;  on  the 
contrary,  we  here  follow  them.  The  plaintiff <  sned  as  heir  at  law 
and  as  administratrix ;  in  both  respects  testimony  of  plaintiffs  re- 
lations with  deceased  was  admissible ;  in  the  latter  respect,  testi- 
mony as  tp  the  relations  of  the  father  and  daughter  was  admissible. 
The  defendant  claims  that  the  admission  of  the  testimony  referred 
to  in  the  third  point  above  was  error,  in  that  it  would  be  to  show 
the  suffering  of  the  deceased,  and  damages  therefor  could  not  here 
be  recovered.  There  is  nothing  in  the  case  to  show  that  any  dam* 
ages  were  asked  or  «ven  for  suffering  borne  by  the  deceased ;  the 
action  was  for  negligently  causing  nis  death,  and  the  evidence 
given  was  of  circumstances  attendant  upon  the  injury. 

Third — ^The  defendant  claims  that  the  damages  were  excessive. 
The  testimony  shows  that  the  deceased  was  fifty-nine  years  old,  the 
surviving  family  consisting  of  his  widow  and  daughter,  twen^- 
three  years  of  age ;  that  ne  was  a  game  and  poultry  dealer,  and 
made  a  good,  comfortable  living  for  himself  and  nsunily.  The 
verdict  was  for  $8000.  That  sum  of  money  at  the  statutory  rate 
of  interest  would  produce  $560  a  year — some  $46  a  month.  The 
plaintiff  being  an  mvalid,  and  having  been  for  years  dependent 
upon  her  husband,  we  cannot,  as  law,  say  that  the  amount  given  is 
more  than,  ^^  under  all  the  circumstances  of  the  case,"  is  jiut 

Judgment  and  order  affirmed. 

We  are  asked  to  give  damages  on  affirmance.  We  cannot  say 
that  the  appeal  was.  taken  for  delay ;  we  therefore  decline  to  add 
damages  as  a  penalty. 

We  concur :  Thornton,  J.,  Sharpstein,  J. 


TbBBB  HAtPTB  AND  IxTDIANAPOLIB  B.   R   Oo, 

V. 

Akdbkw  Jackson. 

{Adnmm  (km,  InHma.    M^  9, 1893.) 

This  action  was  for  injuries  alleged  to  have  been  sustained  b7  tbe  apptllee 
whilst  a  passenger  on  the  train  of  the  appellant.  The  injury  consistea  tn  tbe 
throwing  of  a  jet  of  water  from  a  water-tank  on  the  appellee.  It  being  charged 
in  one  paragraph  of  the  complaint  that  it  was  done  wte^ullj  and  puipoaelj 
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by  the  Mrwits  of  the  appellaiit  in  clitrge  of  the  train,  and  in  a  aecoad  para- 
graph that  it  was  done  careleaaly  and  negligently.  « 

(1.)  The  doctrine  is  now  well  settled  that  a  corporation  h  liable  for  the 
wilful  acts  and  torts  of  its  agents,  committed  within  the  general  scope  of  their 
employment,  as  well  as  acts  of  negligence;  and  that  the  corporation  is  thus 
bomid,  although  the  particnlar  acts  were  not  prsTiously  authorized,  nor  sub- 
sequently rati&d  by  the  corporation.  (88  uid.  116;  78  Ind.  480.)  It  is 
tbsrefOTs  immaterial  whether  the  conductor  or  brakeman  had  been  required 
or  snthorised  to  wash  out  cars  of  the  company  for  any  purpose.  For  the 
purpose  of  carrying  the  passen^rs  safely  the  appellant  was  represented  by 
Its  agent  and  if  they  did  anything  inconsistent  with  that  safety,  appellant  is 
lisble.  The  drenching  of  a  passenger  with  water,  either  negligently  or  wil- 
fully, is  a  clear  and  direct  breach  of  the  duty  to  cany  safely. 

(J.)  The  record  shows  that  after  the  jury  had  retired  and  had  been  de- 
liberaking  on  their  yerdict  for  about  nine  hours,  the  court,  without  the  knowl* 
ed^  or  consent  of  the  appellant,  caused  the  jury  to  be  informed,  through  the 
buliff  having  them  in  charge,  that  if  they  did  not  agree  on  a  verdict  the 
oourt  would  Keep  them  there  until  Saturday  night,  a  period  of  four  days,  to 
whidi  action  of  the  court  the  appellant  at  the  proper  time  excepted.  This 
action  of  the  oourt  cannot  be  justified.  It  constituted,  as  it  must  have  been 
iateoded  that  it  should,  a  kind  of  coercion  on  the  jury,  which  was  inconsis- 
tent with  their  proper  independence. 

Woods,  J. — ^The  questions  presented  for  decision  in  this  case 
arise  upon  the  oyemnin^  of  the  appellant's  motion  for  a  new  trial. 

This  action  was  for  injuries  alleged  to  have  been  sustained  by 
the  appellee  whilst  a  passenger  upon  a  train  of  the  appellant.  The 
particnlar  injury  charged  was  the  throwing  of  a  jet  oi  water  from 
a  water-tank  upon  the  appellee,  it  being  afi^ed  in  one  paragraph 
of  the  complaint  that  it  was  done  wrongfully  and  purposely  by  tne 
Knrant  of  the  appellant  in  charge  oi  the  train,  and  in  a  second 
para^ph  that  it  was  done  carelessly  and  negligently.  After  re- 
viewmg  the  evidence,  counsel  for  the  appellant  says : 

"All  these  circumstances  seem  to  show  conclusively  that  if  there 
was  any  intention  on  the  part  of  any  one  to  wet  Mr.  Jackson,  it 
was  confined  solely  to  Dougherty.  He  spoke  of  it  before  leaving 
Rlmore.  He  alone  hinted  anything  about  the  half-dollar,  and  he 
alone  was  instrumental  in  getting  Jackson  to  go  to  the  door  of  the 
caboose.  The  testimony,  as  a  wnole,  justifies  the  conclusion  that 
Jackson  was  wet  while  Kockwell  was  letting  some  water  into  the 
caboose  from  the  tank  for  the  purpose  of  washing  it  out,  so  as  to 
render  it  suitable  for  him  and  the  orakeman  to  sleep  in  that  night 
at  Indianapolis ;  and  that  had  not  Jackson  been  standing  in  the 
<loor  of  the  caboose,  he  would  not  have  been  wet  Under  wis  state 
of  facts  the  verdict  should  have  been  for  the  defendant. 

"  Whilst  it  is.  true,  that  a  railroad  company  is  liable  for  the  wilful 
acts  of  its  servants  done  within  the  scope  of  their  employment  and 
wlubt  in  the  discharge  of  their  dnty,^  it  is  not  responsible  for  the 
wflfnl  acts  of  its  servants,  done  when  not  acting  within  the  scope 
of  their  employment. 
^  There  is  not  a  syllable  of  testimony  showing  that  the  conductor 
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or  brakemen  of  a  freight  train  are  rcqnired  or  authorized  to  wash 
out  the  cars  of  the  company,  for  their  private  accommodation." 

Kockwell  was  the  conductor  and  Dougherty  a  brakeman  in  ehaige 
of  the  train.  The  doctrine  is  now  well  settled :  "  That  a  corpora- 
tion is  liable  for  the  wilful  acts  and  torts  of  its  agents,  committed 
within  the  general  scope  of  their  employment,  as  well  as  acts  of 
negligence ;  and  that  the  corporation  is  thus  bound,  although  the 
particular  acts  were  not  previously  authorized,  nor  subsequentlj 
ratified,  by  the  corporation."  The  Jeffersonville  E.  R.  Co.  r. 
Kogers,  38  Ind.  116;  the  American  Express  Company,  73  Ind. 
430 ;  and  cases  cited. 

It  is  therefore  immaterial  whether  the  conductor  or  brakeman 
had  been  required  or  authorized  to  wash  out  the  cars  of  the  com- 
pany for  any  purpose. 

The  appellant  had  undertaken  to  carry  the  plaintiff  as  a  passen- 
ger upon  its  train  and  was  bound  to  do  it  safely.    For  this  purpose 
me  appellant  was  represented  by  its  agents  in  charge  of  the  train, 
and  II  they  did  anything  inconsistent  with  the  safe  carriage  and 
delivery  oi  the  plaintiff,  at  his  destination,  unharmed,  the  appellant, 
upon  the  plainest  principles  of  law,  as  well  as  good  policy,  is  liable 
for  the  injury.     The  drenching  of  a  passenger  with  water,  either 
negligently  or  wilfully,  is  a  clear  and  direct  breach  of  the  duty  to 
carry  safely,  and  it  is  immaterial,  upon  the  question  of  the  com- 
pany's liability,  whether  it  resulted  from  the  lault  of  tlie  bndceman 
alone,  or  of  the  conductor,  or  of  both  of  them.     They  were  each 
agents  of  the  company  for  the  running  of  the  train,  and  the  com- 
pany, therefore,  is  responsible  for  the  acts  of  either,  or  both,  in  so  far 
as  such  acts  affected  the  passenger.   It  follows  that  if  the  conductor 
was  faultless  in  raising  the  valve,  and  in  throwing  the  water  into  the 
caboose,  which  could  hardly  be  when  he  knew  there  was  a  pas- 
senger there  liable  to  be  injured — ^and  the  brakeman  designedly 
procured  the  plaintlflE  to  go  to  the  door  of  the  caboose,  in  order 
that  the  water  might  strike  him,  the  company  is  clearly  liable  for 
the  in jtiry.    That  the  evidence  tends  to  show  this  state  of  facts,  is 
not  disputed.    It  is  next  insisted  that  the  jury  awarded  excessive 
damages.    We  can  by  no  means  sa^  so.    The  plaintiff,  over  the 
objection  of  the  appellant,  was  permitted  to  prove  by  a  competent 
witness  a  declaration  of  the  brakeman  Dougherty,  made  to  a  fellow 
brakeman,  on  the  train,  but  some  distance  from  and  some  hours 
before  the  arrival  of  the  train  at  the  place  where  the  injury  was 
incurred,  to  the  following  effect:  "I  will  tell  you  how  we  will  get 
some  tobacco.    This  old  man  with  the  hogs  looks  like  a  liberal 
old  fellow,  and  we  will  tackle  him  for  a  hSif  dollar,  for  watering 
his  hogs,  and  if  he  don't  come  down  we  will  give  him  a  wetting. 
We  are  of  the  opinion  that  this  declaration  of  the  purpose  of  me 
brakeman  to  do  the  act  complained  of,  made  during  the  perform- 
ance of  the  duty  to  carry  the  plaintiff,  which  the  company  had 
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iindertakeii,  throngli  Dougherty's  agency,  to  perform,  was  compe- 
tent. 

It  tended  directly  to  prove  the  averment  that  the  wron^  was 
-wilfully  inflicted,  as  charged  in  one  paragraph  of  the  complaint ; 
and  there  was  other  evidence  tending  to  show  that  the  braxeman 
oommonicated  his  purpose  to  the  conductor,  and  that  the  two  acted 
in  concert  for  the  purpose  of  accomplishing  the  wrongful  act.  After 
the  act  was  done  and  past  the  brakeman  could  not,  of  course,  make 
a  declaration  which  would  be  competent  evidence  against  the  com- 
pany;  but  under  the  issues  his  purpose  in  doing  the  act  was  material, 
and  it  would  seem  that  there  could  be  better  evidence  of  that  pur- 
|)06e,  thus  his  own  declaration  made  as  in  this  instance  the  evidence 
m  question  shows  it  was  made.  It  is  next  insisted  that  the  court 
erred  in  refusing  to  strike  out  the  testimony  of  a  witness,  who  testi- 
fied that  some  months  after  the  alleged  injury  the  plaintiJBE  fell  in 
front  of  the  witness'  store  and  cut  liis  hand  considerably.  The 
plaintiff  testified  that  some  years  before  the  injury  complained  of 
ne  had  been  subject  to  spells  of  dizziness  or  verti^ ;  of  which, 
however,  he  had  been  for  a  long  time  free,  and  that  after  the  injury 
there  was  a  recurrence  of  this  or  similar  trouble,  and,  as  an  instance 
of  its  effect  upon  him,  detailed  the  fall  testified  to  by  the  other 
witness.  The  ar^ment  made  against  this  testimony  is,  that  it  was 
not  supplemented  by  medical  or  scientific  evidence  that  the  injury 
suffered  might  have  produced  the  alleged  consequences.  It  is  plain, 
however,  that  this  is  no  argument  agamst  the  competency,  however 
good  against  tlie  force  of  the  evidence. 

Jurers  have  a  right  to  draw  inferences  on  such  subjects  from 
pertment  proofs,  in  the  light  of  conmion  experience  unaided  by 
ooctors  or  other  scientists. 

The  complaint  specifically  charged  that  the  plaintiff  did  suffer^ 
Id  consequence  of  the  wrong  done  him,  a  nervous  shock  and  a  re- 
enrrenoe  of  dizziness  and  vertigo ;  and  in  support  of  this  averment 
it  was  competent  to  show  the  fall  referred  to  bv  the  witness. 
Whether  the  proof  of  the  injury  received  in  the  fall  was  admissi- 
ble is  quite  a  different  question,  which  we  are  not  called  on  to  de- 
cide. Questions  are  made  in  reference  to  instructions  given  and 
refused,  but  in  the  main  they  are  covered  by  what  has  been  said ; 
and,  as  the  judgment  must  be  reversed  on  other  grounds,  we  will 
not  examine  them. 

The  record  shows  that  after  the  jury  had  retired  and  had  been 
deliberating  on  their  verdict  for  about  nine  hours  the  court,  with- 
oat  the  knowledge  or  consent  of  the  appellant,  ^^  caused  the  jury  to 
be  informed  through  the  bailiff  having  them  in  charge,  tiiat  if  tney 
did^  not  agree  upon  a. verdict,  the  court  would  keep  them  there 
ontil  Satordav  night,  a  period  of  four  days,  to  which  action  of  the 
court,  the  deiendant,  at  the  proper  time,  as  soon  as  her  attorhevs 
learned  of  such  action,  objected  and  excepted."    This  action  of  the 
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ooart  cannot  be  jnatified.  It  oonstitnted^  as  it  mnst  have  been  in- 
tended it  ahould,  a  kind  of  coercion  upon  the  jnrj,  which  ins 
IneonaiBt^it  with  their  proper  independence. 

Connael  for  the  appellee  conceding  that  the  action  of  the  oomrt 
^  maj  have  been  discreety"  insist  that  it  does  not  appear  that  it  was 
prejudicial  to  the  appellant^  and  that  we  mnst  presume  that  it  wtt 
narmlesB.  But  we  cannot  so  treat  the  matter.  A  phdn  error  is 
committed.  Its  plain  tendencj  was  to  influence  the  juiy.  The 
judge  intended  to  influence  them,  else  he  would  not  have  sent  the 
message.  It  is  not  apparent  how  the  appellant  could  show  that 
any  or  what  harm  resulted.  Under  the  circumstances  the  pre- 
sumption is  that  the  juiy  was  influenced,  and,  if  an j  showing  was 
possible  or  admissible,  it  should  have  come  from  the  appellee. 

The  judgment  is  reversed  with  costs,  and  with  instmcticniB  to 
grant  a  new  trial 


EVANBIOH 
V. 

GiTLt,  Colorado  akd  Bamta  F£  B.  B.  Oo. 

(AthanM  (k§i.     IVtRit,  ifoy,  ISSa.) 

Plaintiff,  a  boy  of  seven  yean,  bad  his  foot  cmsbed  by  a  tiim*table  of 
defendant,  upon  which  he  and  other  boys  were  plaving.  The  defendsnt  was 
not  using  the  table  at  the  time,  and  had  no  one  in  chaige  of  it  The  pUlotiif 
and  the  other  boys  put  the  table  in  motion  for  their  own  amusement.  EM, 
that  the  rule  which  applies  to  adults  in  reference  to  contributory  negUgeaoe 
cannot  be  applied  to  infants  of  tender  years. 

HuHB  &  Shepabd,  for  appellee,  cited  : 

McAlpin  V.  Powell,  70  JN .  T.  126 ;  R  R.  Co.  v.  Bell,  81  111. 
76 ;  B.  K.  Co.  v.  Henigh,  36  or  27  Kansas,  10  C.  L.  I.  2 ;  Canlej 
V.  R  R  Co.  (Sup.  Ct.  Pa.,  1880),  11  Reporter,  67;  Bmith  v. 
Hestonville  R  Co.,  92  Pa.  St.  450 ;  Morrissey  v.  East  R  Co.,  186 
Mass.  377 ;  Lyons  v.  Brookline,  119  Mass.  491 ;  Tigh  t^.  Lowell, 
Id.  472 ;  Wright  v.  Maiden  R  Co.,  4  Allen,  283 ;  Callahan  v. 
Bean,  9  Alen,  401 ;  Victory  t?.  Baker,  67  N.  Y.  366 ;  Hartfield  v. 
Roper,  21  Wendell,  615 ;  Wood  v.  Ind.  School  Dist.,  44  Iowa,  27; 
Honor  t;.  Albrighton,  93  Pa.  St  475 ;  Hughes  v.  McFie,  2  Hori 
&  Colt  744 ;  Mangan  &  Atherton,  L.  R,  1  Ct.,  Excho.  238 ;  B. 
C,  4  Hurl  &  Colt,  388;  Gautret  v.  Egerton,  L.  R,  2  C.  P.  370; 
Stone  V.  Jackson,  32  Engl.  L.  &  Eq.  349 ;  Willsinson  v.  Fairre,  1 
Hurl  &  Colt,  633 ;  Lygo  t;.  Newbold,  24  Eng.  L.  ife  Eq.  507 ; 
Lof tus  V.  Union  Ferry  Co.,  84  N.  Y.  456 ;  Gloasey  v.  R  K.  Oa., 
67  Pa.  St  172. 
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Strattok,  J. — ^This  action  was  brought  br  F«  G.  Eransich,  Sr.^ 
M  next  friend  of  his  son,  F.  O.  ETanaich,  Jf.,  a  ^Id  eeven  jwM 
of  Age,  to  reoorer  damages  for  an  in juiy  alleged  to  have  been  re- 
eeived  bj  the  sod  on  the  18th  day  of  April,  1880,  on  a  tnm-tabto 
owned  b j  the  railway  company,  which  was  alleged  to  be  in  a  pnbUc 
place,  and  yery  near  to  a  pnbhc  street,  in  the  city  of  Brenham,  and 
that  was  uninclosed,  nn^narded,  unlocked,  and  easily  put  in  motion 
by  children.  The  petition  set  out  fnlly  the  manner  m  which  the 
injury  was  receiyed,  the  character  of  injury  receiyed  by  the  child, 
aud  tne  negligence  of  the  railway  company. 

l^e  appellee  answered  by  general  demnrref  and  by  special  de- 
murrers; also  by  general  denial  and  by  special  answers.  The 
demurrers  were  sustained,  and  the  cause  dismissed. 

As  a  special  ground  of  demnrrer  it  was  urged  that  the  father,  as 
next  friend,  could  not  maintain  the  action  for  his  minor  son. 

This  action  haying  been  instituted  since  the  adoption  of  the 
leyised  statutes,  the  father  could  institute  and  maintain  it.  Abrsr 
liams  V.  Yolbaum,  54  Tex.  327 ;  Brook  v.  Okrke,  4  Tex.  (Law 
Journal),  797. 

Affirmed  at  the  present  term  of  this  court 

In  addition  to  a  general  demurrer  there  was  a  special  demurrer, 
which  was  as  follows : 

"  The  said  petition  is  insufficient  in  law,  because  it  appears  from 
the  allegations  thereof  that  if  plaintiff  has  been  injured  or  damaged, 
the  same  was  caused  wholly  by  his  own  contributory  negligence 
and  wilful  trespass  upon  the  property  of  defendant." 

The  petition  in  this  cause  is  yery  full,  and,  tested  by  the  prin- 
ciples set  forth  in  many  well-considered  cases  by  courts  of  nigh 
authority,  must  be  considered  as  sufficient.  The  same  rule  which 
applies  to  persons  of  sufficient  age  to  haye  discretion  snfficient  to 

Jiotect  themselyes,  in  reference  to  contributory  negligence,  cannot 
e  applied  to  infants  of  tender  years ;  and,  in  re&rence  to  them, 
the  n^lieence  of  a  party,  through  whose  want  of  care  they  receiye 
injury,  wiU  fix  liabiuty,  notwithstanding  the  act  of  the  infant  may 
ha?e  been  such  as  would  defeat  a  recoyery  by  an  adUlt  receiying 
an  injury  under  the  same  circumstanced. 

In  the  case  of  B.  K  Go.  v.  Stout,  17  Wallace,  660,  the  rule  is 
thus  laid  down :  ^^  It  is  well  settled  thiat  the  conduct  of  an  infant 
<d  tender  years  is  not  to  be  judged  by  the  same  rules  which  goyem 
that  of  an  adult 

^  While  it  is  the  general  rule  in  regard  to  an  adult— that^  to  entitle 
him  to  recoyer  damages  for  an  injury  resulting  from  the  fault  or 
it^^igence  of  another,  he  must  himself  haye  been  free  from  fault 
—such  is  not  the  rule  in  regard  to  an  infant  of  tender  years. 

^The  care  and  caution  required  of  a  child  is  according  to  hisma- 
tority  and  capacity  only,  and  this  to  be  determined  in  each  case  by 
the  circumstanoes  of  that  case."    The  defence  urged  in  the  case 
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above  eited  waB  the  same  as  in  this  case,  the  facts  were  almost 
identical,  and  the  defence  was  held  insufficient  In  the  following 
cases — ^K.  C.  Ej.  Oo.  v.  Fitzsimmons,  22  Kansas,  687 ;  Eoons  v, 
St  Louis  and  iron  Mountain  K.  R.,  65  Mo.  592 ;  Eeefe  v.  Mil- 
waukee and  St  Paul  By.  Co.,  21  Minnesota,  207 — ^the  facte  and 
pleadings  were  substantially  the  same  as  in  the  present,  and  the 
plainti£  were  held  entitlea  to  recover. 

The  petition  in  this  cause  negatives  the  idea  of  negligence  upon 
the  part  of  the  parents  of  the  child  injured ;  diows  that  the  turn- 
table was  in  a  public  place,  and  very  near  to  a  public  street ;  tb&t 
children  were  accustomed  to  play  on  the  turn-table;  that  on  the 
same  day  on  which  the  injnry  was  inflicted,  and  but  a  short  time 
before  the  child  was  injured,  another  child  was  injured,  of  which 
the  servants  of  the  appellee  had  notice ;  that  no  steps  were  taken 
to  so  secure  the  turn-table  that  children  could  not  revolve  it,  and 
thereby  receive  injury;  that  the  injured  child  was  only  seven  years 
of  age,  and  wanting  in  that  diBcretion  necessary  to  its  own  pro- 
tection. Such  facts  entitled  the  plaintifE  to  maintain  the  action^ 
and  if  proved,  to  a  recovery. 

The  Question  of  discretion  in  the  child,  and  of  consequent  re- 
sponsibility for  negligence,  was  not  one  for  t]^e  court,  and  to  be 
determined  upon  oemnrrer,  but  was  for  the  jury. 

^^In  no  class  of  cases  can  this  practical  experience  (of  juries)  be 
more  wisely  applied  than  in  that  we  are  considering.  We  find  ac- 
cordingly, although  not  uniform  or  harmonious,  that  the  authori- 
ties justify  us  in  holding  in  the  case  before  us  that,  although  the 
facts  are  undisputed,  it  is  for  the  jury  and  not  for  the  judge  to  de- 
termine whether  proper  care  was  given  or  whether  they  establish 
negligence."    R.  K.  Co.  t>.  Stout,  17  Walkce,  664. 

A  court  cannot  declare  as  a  matter  of  law  that  a  child  of  aeveu 
years  is  sui  juris,  and  when,  from  the  age  of  the  child,  there  may 
be  doubt  upon  that  Question,  it  should  be  submitted  to  tlie  jury. 
2  Thompson  on  Negligence,  1181, 1182,  and  citations. 

The  fact  that  the  turn-table  was  upon  the  premises  of  the  appel- 
lee does  not  affect  the  question,  nor  relieve  it  from  the  duty  of 
exercising  in  reference  thereto  such  care  as  will  render  it  not  a 
dangerous  machine  to  children,  who  are  attracted  to  it  for  amuse- 
ment 

For  the  error  of  the  court  in  sustaining  demurrers  and  dismiaBi* 
ing  the  cause,  the  judgment  of  the  court  oelow  is  reversed  and  the 
cause  is  remanded. 

See  note,  vol.  4.  p.  559. 
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Philadelphia  A2n>  Bbadino  R.  B.  Ca 

V. 

Cabb. 

{AdwKMe  Oam^  PefunMfivania.    JPcSriMry  20,  1882.) 

It  18  not  always  contributory  negligence  per  se  for  a  traveller  to  attempt  to 
cro8S  a  railway  track  without  waiting  until  a  train,  which  has  just  passed, 
has  gone  so  far  as  not  to  obstruct  his  view  of  another  train  approaching  on  a 
paiaUel  track  in  an  opposite  direction. 

A.  was  walking  along  the  street  of  a  city,  which  was  crossed  by  the  tracks 
of  a  railroad.  Seeing  a  train  approaching  on  the  track  nearest  to  her  she 
paused  to  let  it  pass.  As  the  last  car  passed  her  she  looked  both  ways,  and 
also  listened,  but  heard  nothing  to  alarm  her,  and  accordingly  when  the  rear 
end  of  the  train,  which  had  just  gone  by,  was  about  a  car^s  length  off  attempted 
to  cross  the  track.  On  the  way  she  tripped  and  fell  upon  the  track  immedi- 
atdy  beyond  that  on  which  the  train,  which  bad  just  passed,  had  been  run- 
ning, and  after  lying  there  prostrate  about  a  quarter  of  a  minute  was  run 
over  and  injured  by  a  train  approaching^  from  the  opposite  direction.  The 
ea^^ine  of  the  train  by  which  she  was  injured  passed  the  rear  car  of  the  first 
trua  she  had  observed  about  three  hundred  feet  from  the  scene  of  the  acci- 
dent A.,  having  brought  suit  against  the  raiboad  company  to  recover  dam- 
ages for  the  iniury  done  her,  the  defendant  requested  the  court  to  charge 
that  the  plaintiff  bad  been  guilty  of  contributory  negligence  in  attempting  to 
crosi  while  the  train,  which  had  ju^tpassed,  prevented  her  seeing  the  inconung 
tiiia  by  which  she  was  injured.  The  Court  declined  so  to  charge,  but  left 
the  question  of  the  plaintiflTs  contributory  negligence  to  the  jury. 

EsUy  that,  under  the  circumstances,  this  was  not  error. 

Ebbok  to  the  Common  Pleas  Ko.  3,  of  Philadelphia  Coonty. 

Gaae,  by  Patrick  J.  Cftrr  and  Mary  Ann  hia  wif  e,  m  ri|^t  of  said 
wife,  against  the  Philadelphia  and  Keading  B.  R.  Co.,  to  recover 
dama^  for  in jnries  alleged  to  have  been  oocasioned  to  the  plain- 
tiff l&ry  Ann  by  the  nq^ligence  of  defendant's  servants. 

On  the  trial,  before  Hare,  P.  J.,  the  following  facts  appeared : 
On  the  evening  of  Jnne  2, 1878,  between  half-past  nine  and  ten 
o'cloek  the  phuntiff  Mary  Ann  started  to  walk  westwardly  along 
Diamond  Street,  in  the  city  of  Philadelphia.  Said  Diamond  Street 
18  erosBed  diagonally  between  Ninth  and  Tenth  Streets  by  the 
tnckg  of  the  i^hiladelphia,  Germantown,  and  Norristown  K.  IL, 
which  is  leased  and  operated  by  the  company  defendant 

Said  tracks  are  f  onr  in  nnm ber,  parallel  with  each  other.  They 
extend  in  a  straight  line  from  the  JDiamond  Street  crossing,  abont 
three  hundred  feet,  to  a  point  where  they  cross  Tenth  Street,  and 
oontinue  on  straight  beyond  Tenth  Street  for  a  considerable  dis- 
tance. 

Ab  plaintiff,  on  the  night  in  question,  approached  the  Diamond 
Street  crossing  she  observed  a  train  approaching  on  the  eastern 
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track  of  the  railroad  which  was  moving  up  towards  Tenth  Street 
Before  attempting  to  pass  she  paused  and  let  the  train  go  bj. 
When  the  train  had  gone  by  plaintiff  testified  that  ahe  remained 
where  she  was,  lookea  in  both  directions  and  listened,  bot  heard 
nothing  to  alarm  her.  When  the  last  car  of  the  np-train  was 
about  a  car's  len^h  past  the  crossing  she  attempted  to  cross  the 
tracks.  In  stepping  over  the  track,  however,  immediately  next  to 
and  west  of  that  on  which  the  train  had  just  passed  she  slipped  and 
fell,  and  while  still  lying  there,  within  about  fifteen  seconds  after 
lier  fall,  was  run  over  and  seriously  injured  by  a  train  moving 
down  that  track,  the  engine  of  which  liaa  passed  the  last  car  of  the 
up-train  very  close  to  the  Tenth  Street  crossing.  The  evidoNse 
in  the  case  is  recited  at  length  in  the  opinion  of  the  Supreme 
Court. 

Defendant  requested  the  Court  to  charge  as  follows :  The  fact 
that  a  traveller  stops  and  waits  until  a  passing  train  gets  by  does 
not  absolve  him  or  her  from  looking  or  listening  for  trams  ap- 
proachinf^upon  the  other  track  in  an  opposite  direction,  and  a  trav- 
eller waiting  for  a  tmn  passing  in  one  direction  must  wait  snflS- 
ciently  long  so  that  that  train  shall  not  prevent  him  or  her  seeing  a 
train  approaching  in  an  opposite  direction.  If,  therefore,  the  jniy 
believe  that  Mrs.  Carr,  after  stopping  east  of  the  railroad  at  Dia- 
mond Street  while  the  out-tram  was  passing,  started  across  at  a 
time  when  that  train  prevented  her  seemg  the  incoming  train,  she 
was  guilty  of  negligence,  and  cannot  recover. 

Answer.  I  have  already  told  you  that  it  was  Mrs.  Carr's  duty  on 
approaching  the  track  witn  a  view  of  crossing  it  to  look  and  listen, 
to  look  in  both  directions,  and  listen  for  the  approach  of  trains  on 
eitiier  side,  and  I  also  said,  or  it  was  a  neoessai^  inference  from  it, 
that  if  she  was  delayed,  as  she  was  delayed  in  this  case,  by  any 
cause — ^the  approach  of  the  up-train  in  the  case  in  hand — ^it  wonla 
be  her  duty  again  to  look  in  both  directions  and  listen  before  set- 
ting out  I  am  asked  to  say  to  you,  however,  that  if  under  those 
circumstances  a  train  which  passed  up  the  road  shut  out  any  portion 
of  the  road  from  view,  it  would  be  her  duty  to  wait  until  tnat  ob- 
stacle to  vision  was  removed,  and  that  if  she  did  not  do  so,  it  would 
necessarily  be  negligence,  and  preclude  her  recovery.  Wbat  I  say 
is,  that  it  would  liave  been  a  wise  and  proper  precaution  as  tte 
event  shows.  Whether  the  omission  of  that  precaution  be  n^li- 
gence  would  depend  upon  circumstances,  and  1  am  not  willing  to 
take  upon  myself  the  responsibility  of  saying  that  under  the  cir- 
cumstances in  this  case  she  would  neoessaruy  be  guilty  of  negli- 
gence in  not  waiting  until  the  view  of  the  other  track  was  entirely 
clear.  That  is  for  uie  jury  to  consider.  If  the  jury  find  that  she 
was  negligent,  then  the  consequence  would  follow  which  has  been 
already  stated. 

Verdict  and  judgment  for  the  pLdntiffii  in  the  sum  of  $8000^ 
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SdfeDdant  fherMpoA  took  thk  writ,  Msigtiiii^  fdf  eirof  Um 
of  the  Court  to  the  point  abord  dtod. 

ThonuM  Hart,  Jr.,  for  plaintiff  in  erfor. 

The  inetmetion  asked  lor  is  the  neoeflBaryreenlt  of  the 
A  trayeller  must  look  in  both  directions.  He  mnet  look  at  a  place 
where  he  can  see.  He  mnst  look  at  a  time  when  he  can  see.  The 
obetmction  to  vision  here  was  not  one  of  place,  it  was  one  of  time 
—a  moTiDg  object  which  in  an  instant  would  have  passed  and  re- 
vealed the  incoming  train.  The  plaintiff  was  bound  to  wait  till 
this  obstrnction  was  removed.  Had  she  waited  a  few  seconds,  the 
accident  would  not  have  occurred.  Hanover  R.  R.  Co.  v.  Cojle, 
5  Smith,  396 ;  Penna.  R  R  Co.  v.  Beale,  S3  Smith,  504 ;  Central 
R  R  Co.  V.  Feller,  3  Norris,  226 ;  Penna.  R  R  Co.  v.  Werner, 
8  Norris,  59 ;  Schultz  v.  Penna.  R  R  Co.,  6  Weekly  Notes,  69. 

Daniel  Dougherty,  for  defendant  in  error. 

GsEEN,  J. — ^The  rule  which  requires  of  one  who  is  about 
to  crosB  the  track  of  a  railroad,  that  he  shall  stop  and  look 
both  wajB  and  listen  before  stepping  on  the  track,  is  a  wise  and 
salutary  rule.  If  it  were  really  ob^rved  in  every  instance,  acci- 
dentB  at  such  eroesings  would  be  almost  if  not  quite  impossible. 
Experience  constantly  teaches  the  necessity  of  enforcing  the  rule  by 
Tinting  the  penalty  of  contributory  negligence  rigidly  upon  those 
whodisr^ard  it.  The  safety  of  passing  trains  and  the  lives  of  pas- 
sengers travelling  therein, which  are  always  endangered  when  obstruc- 
tions of  any  kind  are  upon  the  track,  are  of  quite  as  much  conse- 
qnence  as  the  safety  and  the  lives  of  those  who  occupy  the  track,  even 
in  the  momentary  act  of  crossing  it  In  the  present  case  thechatge 
of  the  learned  judge  of  the  court  below  is  not  printed,  but,  so  Sar 
u  we  can  gather  mm  the  answers  to  the  points  submitted,  he 
seems  to  have  impressed  upon  the  jury  witn  emphasis  the  full 
tenns  and  import  of  the  rule  above  stateo.  But  a  single  erwr  is 
angned,  and  that  is  to  the  answer  given  by  the  Court  to  one  of 
the  points  of  the  defendant.  The  point  was  in  the  following 
wnds:  '*  The  fact  that  a  traveller  stops  and  waits  until  a  pasring 
tndn  gets  by  does  not  absolve  him  or  her  from  looUng  and  listen- 
ing for  trains  approaching  upon  the  other  track  in  an  opposite  di- 
rection, and  a  traveller  waiting  for  a  train  passine  in  one  direction 
muit  wait  sufficiently  long  so  that  that  train  shalinot  prevent  him 
or  her  aeeing  a  train  approaehing  in  an  opMtate  direction.  If, 
thfltefore,  the  juiy  believe  that  Mrs.  Carr,  alter  stopping  east  of 
the  ndboad  on  Diamcmd  Street,  while  the  out-train  was  passing, 
started  to  cross  at  a  time  when  tliat  train  prevented  her  seeing  the 
iaooming  train,  she  was  guilty  of  n^ligence  and  cannot  recover." 

The  point  was  thus  answered :  ^^  i  luive  alr«uly  told  you  that  it 
^18  Mn.  Carl's  duty  on  approaching  the  track  with  a  view  of 
cn«ing  it  to  look  ana  listen,  to  look  m  both  directions,  and  listen 
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for  the  approach  of  trams  on  either  side,  and  I  also  said,  or  it  wig 
a  necessary  inference  from  it,  that  if  she  was  delayed  in  this  case  by. 
any  cause,  the  approach  of  the  up-train  in  the  case  in  hand,  it  would 
be  her  duty  again  to  look  in  boui  directions  and  listen  before  set- 
ting ont  I  am  asked  to  say  to  you,  however,  that^  if  under  those 
circumstances,  a  train  which  passed  up  the  road  shut  out  any  portion 
of  the  road  from  view,  it  would  be  her  duty  to  wait  until  that  obstacle 
to  vision  was  removed,  and  that  if  she  did  not  do  so  it  would  nec- 
essarily be  negligence  and  preclude  her  recovery.  What  I  say  ib 
that  it  would  nave  been  a  wise  and  proper  precaution,  as  the  event 
shows.  Whether  the  omission  of  that  precaution  be  negligence 
would  depend  upon  circumstances,  and  I  am  not  willing  to  taS:e  upon 
myself  the  responsibility  of  saying  that,  under  the  circumstances 
in  this  case,  she  would  necessarily  be  guilty  of  negligence  in  not 
waiting  until  the  view  of  the  other  trade  was  entirely  clear.  That 
is  for  the  jury  to  consider.  K  the  jury  find  she  was  negligent, 
then  the  consequence  would  follow  which  has  been  already 
stated."  Was  there  error  in  this  answer  ?  In  a  possible  condition 
of  the  facts  of  the  case  it  miffht  not  have  been  erroneous  simply  to 
affirm  the  point.  It  probably  would  not  have  been  if  the  train 
goin^  out  had  been  at  rest  at,  or  close  to,  the  point  of  crossings 
for  men  it  would  have  been  a  physical  obstacle  which  manifestly 
obstructed  vision  on  the  other  track.  The  conspicuous  and  pal- 
pable character  of  the  obstacle  would  be  direct  notice  to  the  plaintiff 
that  she  could  not  exercise  her  faculty  of  vision  in  that  direction, 
and  the  effect  would  have  been  precisely  the  same  as  if  tlie 
obstruction  had  been  of  a  fixed  and  permanent  character. 
The  case  would  thus  have  been  brought  within  the  ruling  in  Eail- 
road  V.  Feller  (3  Norris,  226).  There  the  obstruction  was  a  watch- 
house,  and  we  held  the  partv  guiltv  of  contributory  n^ligenoe,  be- 
cause, altibough  he  stopped  and  looked  while  in  front  of  it»  his 
looking  in  one  direction  was  a  vain  act  and  could  vield  him  no  in- 
formation. The  same  doctrine  was  held  in  Bailroad  t;.  Beale  (23  P. 
F.  S.  504).  But  here  the  train  going  out  was  not  at  rest,  nor  was 
it  at  the  point  of  crossing.  It  had  gone  beyond  the  crossing.  All 
the  witnesses  to  the  accident  agree  in  this.  As  to  the  precise  dis- 
tance it  had  gone  before  the  locomotive  of  the  down-train  pasaed 
the  rear  end  of  the  up-train,  the  testimony  is  not  very  distinct 
The  plaintiff,  who  had  stopped  on  the  east  side  of  the  road  to  await 
the  passage  of  the  up-train,  says  that  after  the  train  had  passed  she 
stopped  long  enough  to  look,  and  did  look,  first  up  the  road  and 
then  down,  and  listened  and  heard  nothing,  and  uien  started  to 
cross.    She  was  asked — 

Q.  Where  was  the  train  that  was  going  out  when  you  started  to 
go  across} 

A.  It  was  a  little  distance  the  other  side  of  Diamond  Street.    I 
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toxM  not  tell  you  how  far,  but  I  saw  the  back  of  it  was  some  dis- 
tance to  the  other  side  of  Diamond  Street,  the  end  of  the  car. 

Q.  Some  distance  the  other  side  of  Diamond  Street,  you  say,  the 
back  end  of  the  car? 

A.  Tes,  sir ;  anyhow^  a  car's  len^h,  or  about  that  distance.    I 
couldn't  tell  you  exactly ;  it  might  be  more. 
Q.  I  want  to  get  to  that  as  ckarly  and  closely  as  I  can. 
A.  That  is  as  dose  as  I  can  give  it  to  you.    It  might  be  more. 
It  was  not  less,  but  it  might  be  more. 
Q.  You  saw  the  end  oi  the  car? 
A.  Yes,  sir. 

Q.  You  think  it  was  about  a  car's  length  on  the  other  side  of 
Diamond  Street? 

A.  Yes,  sir ;  it  might  have  been  more.  I  won't  swear  that  it 
was  just  a  car's  leng£,  but  it  might  have  been  more  than  a  car's 
length. 

Q.  How  long,  in  point  of  time,  did  you  stop  there  after  the  train 
had  passed? 

A.  I  didn't  stop  any  longer  than  to  see  that  my  way  was  clear, 
and  that  there  was  nothing  m  my  way. 

F.  J.  Syan,  a  witness  for  the  defendant,  said :  '^  From  the  woman, 
where  she  fell  to  where  the  hind  end  of  the  train  passed,  was  about 
one  hundred  steps,"  and  added  that  he  stepped  it  off  himself.  He 
had  previously  testified :  ^^The  up-train  passed  right  about,  I  think, 
five  nundred  yards  away  from  the  crossing  at  the  time  the  cow- 
catcher passed  the  hind  end  of  the  up-train.'^ 

Josepn  Ryan,  anotlier  witness  for  tne  defendant,  testified :  ^^  The 
tndn  had  got  up  aboye  Tenth  Street,  as  the  down-train  was  about 
approaching  Tenth."  Being  further  examined,  he  said:  ^^The 
down-train  passed  the  hind  end  of  the  up-train  about  fiye  yards 
above  Tenth  Street." 
Q.  The  yards  to  the  north  of  the  Tenth  Street  crossing? 
A  Yes,  sir. 

Q.  Can  you  tell  where  the  engine  of  the  down-train  was  when 
Mrs.  Can-  slipped  and  fell  ? 

A  The  engine  of  the  down-train  was  on  the  north  side  of  the 
Diamond  Street  crossing. 
John  Touser,  another  witness  for  the  defendant,  testified : 
Q.  Where  did  the  trains  pass  each  other  ? 
A  They  passed  each  otner  just  above  Tenth  Street  crossing, 
«boat  the  flag-box  there. 

Q.  Where  you  say  they  passed  each  other,  do  you  mean  to  say 
the  CDfime  passed  the  hind  part  of  the  train  ? 

A  The  hind  car  of  the  up-train  passed  the  engine  of  the  down 
Mn. 
Several  witnesses  testified  that  the  defendant  fell  on  the  track  of 
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the  down-train,  the  west  track  of  the  road,  and  while  lying  there 
with  her  head  and  body  beyond  the  west  rail  of  the  west  track,  and 
her  feet,  or  one  of  them,  between  the  rails,  she  was  run  over  by  ike 
engine  of  the  down-train  and  one  foot  was  cut  off.  The  witneae, 
Joseph  Ryan,  in  his  cros&«xamination,  testified : 

Q.  Yon  say  she  fell  and  was  lying  on  the  track  ? 

A.  She  fell  on  the  down-track :  yes,  sir,  she  slipped  and  fell  on 
the  down-track. 

Q.  How  long  was  she  lyinff  there  before  the  engine  stmek  hert 

A.  As  near  as  I  can  recollect,  about  ten,  or  thirteot,  or  fifteen 
seconds. 

Harry  J.  Oilxnore,  another  witness  for  the  defendant,  testified 
that  he  was  watchman  at  the  Tenth  Street  crossing,  which  he  said 
was  abont  a  hundred  steps  from  the  Diamond  Street  croflsing,  and 
tliat  he  saw  the  accident.  He  said :  ^^  After  the  other  train  (the  np- 
tmn)  had  passed  and  as  the  other  train  coming  down  came  to  my 
crossing,  I  saw  the*  lady  cross  over,  and  the  lady  fell  abont  the  time 
the  engine  had  passed  me.  By  that  time,  when  the  engine  had  got 
down  on  to  tliat  croasinff,  that  kept  most  of  the  light  from  me,  so 
that  I  could  not  see  mnch  more." 

Q.  Where  were  the  trains  as  they  passed  yoor  crossing ;  that  is, 
where  did  the  engine  of  the  down-tram  pass  the  hind  part  of  die 
other  train  ? 

A.  Jnst  before  it  stmok  my  crossing,  the  npper  side  of  mycrosB- 
ing.  The  rear  end  of  the  up-train  had  crossea  to  my  croeaing  about 
the  time  that  the  down  engme  was  coming  to  my  crossing. 

John  Welch,  the  engineer  of  the  down-train,  testified  liiat  his 
engine  passed  the  rear  end  of  the  up-tndn  jnst  about  the  end  of  the 
planks  of  the  Tenth  Street  crossing,  and  that  his  engine  was  about 
thirty  feet  from  the  plaintiff  when  she  fell. 

There  was  other  testimony  as  to  the  details  of  the  oocanenoe, 
but  we  have  quoted  enough  f  <nr  the  purpose  of  disposing  of  the 
present  question. 

The  defendant  asked  the  court  to  say  by  the  point  in  question 
that  '^  If,  therefore,  the  jury  believed  that  Mrs.  Oarr,  after  stopping 
east  of  the  railroad  at  Diamomd  Street  while  the  out-train  waa  pass- 
ing, started  across  at  a  time  when  that  train  prevented  her  eeeixig 
the  incoming  train,  she  was  guilty  of  negligence  and  cannot  re- 
cover." 

It  is  true  the  hypothesis  of  the  point  is  the  inability  of  the  plain- 
tiff to  see  the  incoming  train  on  account  of  the  outgomff  train  when 
she  attempted  to  cross,  but  the  point  itself  is  not  an  abatraoi  prop- 
osition. It  is  not  the  dedaration  of  a  mere  legal  principle,  nor  is 
it  even  the  applicaticm  of  a  legal  principle  to  an  absolutely  fixed 
and  definite  condition  of  facts.  In  the  concrete,  the  proposition  of 
the  point  ia  to  fix  a  definite  legal  oonsequenee  <s  n^gli^ence  upon 
this  plaintiff,  not  for  doing  or  omitting  to  do  something  m  a  precise 
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and  determinate  state  of  facts^  bnt  in  a  condition  of  things  which, 
in  essential  features,  is  indeterminate  and  uncertain.    To  illustrate : 
if,  while  the  outgoing  train  was  at  rest,  or  if,  on  the  very  instant 
of  its  {>a68ing,  the  plamtiff  attempted  to  cross,  she  might  very  well 
be  subject  to  a  role  of  duty  which  would  be  entirely  inapplicable  if 
the  tram  were  half  a  mile  away.     The  rate  of  speed  oi  each  train 
would  also  be  an  element  in  the  problem  which  the  point  entirely 
ignores.     Now  it  seems  clear  that  the  outgoing  train  was  a  hundred 
yards,  or  thereabouts,  distant  from  the  point  of  crossing  when  the 
engine  of  the  down-train  passed  its  rear.    How  would  it  be  possible 
for  a  court  to  say,  as  matter  of  law,  that  the  plaintiiS  would  be 
guilty  of  n^ligence  if  she  crossed  the  track  knowmg  that  she  oould 
not  see  an  incoming  train  at  that  distance  !    The  court  did  leave  it 
to  the  jury  to  say  whether  it  was  negligence  in  fact  for  her  to  cross 
in  such  circumstances,  and  certainly  nothing  more  than  that  she  could 
be  asked  on  behalf  of  the  defendant    As  a  matter  of  fact  it  can 
scsroely  be  questioned  that  it  is  easily  possible  for  one  to  step  across 
arailroad  track  in  safety,  although  a  train  is  approaching  at  a  dis- 
tmoe  of  three  hundred  feet    In  truth  it  would  seem,  from  the 
testimony,  that  the  accident  in  this  case  was  due  to  the  fact  that 
the  plaintiff  stambled  and  fell  upon  the  track  and  remained  pros- 
tmte  from  ten  to  fifteen  seconds  b^ore  the  train  reached  her,  rather 
than  to  a  lack  of  time  to  get  across  the  track.    These  considerations 
take  the  case  entirely  out  of  the  domain  of  legal  control  by  the  ap- 
plication of  a  fixed  rule,  which  determines  n^ligence  as  the  neces- 
sary consequence  of  definite  action  or  non-action  in  precise  circum- 
itanoes.  • 

The  learned  judge  said  all  that  could  be  said  when  he  charged 
that  the  act  of  the  plaintiff  in  crossing  as  she  did  might  be  negli- 
gent according  to  uie  circumstances,  and  the  force  of  these  ne 
properly  left  to  the  determination  of  the  jury.  In  this  there  was 
ns  error.  We  think  the  time  has  arrived  when  it  would  be  well 
for  all  railroad  companies  whose  tracks  cross  the  streets  of  cities 
and  towns  at  grade,  to  protect  aU  the  street  crossings  with  gates. 
Tbe  growing  practice  in  this  direction  desenres  commendation. 
Jiidjpaent  afiBrmed. 

,  Iteeaps  aboTO  reported  raises  a  vary  intersetiBg  and  somewhat  norel  questum 
in  tbt  law  of  eontvuMitoiy  negligenoe.  U^n  oompariaon  with  the  analogous 
cMea  awarded  in  other  States  the  conclusion  reached  by  the  Supreme  Court 
of  Feaa^lTania  will  be  fosnd  to  be  in  accord  with  the  general  drift  of 
aakhoritj.  It  is  conceived  that  a  brief  statement  of  these  analogous  oase^ 
tonthcr  with  aome  comment  upon  them,  may  prove  both  of  interest  ana 

Aa  a  general  mis,  the  law  may  be  aaid  to  be,  that  where  the  view  of  a 
nibead  tnck  at  a  highway  croaaing  is  obstructed  by  any  meana,  so  as  to 
leader  it  diffienlt  or  impoeaiDle  to  learn  of  the  a^^proach  of  the  train,  then 
tbe  qnertion  whether  or  not  a  tra^rdkr  upon  the  bu^hw^  has  been  negltesnt 
ttattampting  to  cbom  thetrack  is  for  the  jury  and  not  for  the  court    Arts 
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«.  Chicago,  R.  I.  and  P.  R  R.  Co.,  34  Iowa,  158.  An  apt  illuatration  of  tlus 
rule  is  afforded  in  Besiegel  v.  N.  T.  Central  R.  R.  Co.,  84  N.  Y.  622.  In 
that  cafle  the  plaintiff,  upon  approaching  a  railroad  crossing,  stopped  to  allow 
a  long  freight  train  to  pass  by.  Imme£ately  after,  he  attempt^  to  cross  the 
track,  and  while  doins  so  was  knocked  down  and  injured  by  a  moTing  trsin. 
It  appeared  that  the  plaintiff^s  view  of  the  train  which  injured  him  had  been 
obstructed  by  a  train  of  freight  cars  standing  on  the  track.  There  was  no 
signal  of  any  kind  made  by  the  approaching  train  to  warn  the  plaintiff  of  his 
danger.  The  court  said:  ''  Upon  the  undisputed  facts  of  the  case,  the  plab- 
tiff  could  haye  aroided  the  accident  by  exercising  a  little  more  precaution 
before  he  stepped  on  to  the  third  track.  If  the  might  cars  had  not  inter- 
cepted his  vision,  he  might  have  seen  the  engine  approaching  from  the  east 
in  time  to  have  ayoided  the  collision.  ^^  It  held,  nevertheless,  that  taldng  all 
the  circumstances  into  account,  the  question  of  his  oontributoiy  negligence 
in  the  premises  had  been  properly  submitted  to  the  juiy. 

A  similar  conclusion  was  reached  under  almost  identical  circmnstanoes  in 
an  elaborate  opinion  in  the  recent  case  of  Bunting  c.  Central  Pacifle  R  B. 
Co.,  14  Nev.  ml.  In  some  courts  a  traveller  is  held  to  a  very  lax  measore 
of  duty  in  these  cases.  In  McGuire  «.  Hudson  River  R.  R.  Co.,  82  Daly 
(N.  Y.),  76,  it  was  said: 

It  IB  negligence  for  a  ndlroad  company  to  permit  its  cars  to  atand  upon 
and  obstruct  a  public  street,  and  where,  by  reason  of  such  obstructions,  the 
view  of  the  track  in  one  direction  is  cut  off,  and  it  is  rendered  imposdhle  for 
a  person  to  see  a  passing  train,  it  is  not  negligence  as  matter  of  law  for  that 
person  to  omit  to  look  in  the  direction,  the  view  of  which  is  ofaatmcted, 
before  attempting  to  cross. 

In  most  of  the  States  it  seems  to  be  admitted  that  raUroad  companies  may 
erect  buildings  or  other  obstructions  at  or  near  crossings,  so  as  to  obstruct  the 
view  of  approaching  trains,  without  being  necessarily  guilty  of  nesiigence  per 
se.  Central  R.  R.  Co.  «•  Feller,  84  Pa.  St.  226.  Where  they  do  this,  however, 
they  will  be  held  bound  to  take  such  precautions  and  give  such  warnings  as 
the  enhanced  danger  renders  necessary  and  prudent.  Cordell  e.  N.  T.  Gent, 
and  Hud.  River  R.  R.  Co.,  75  N.  Y.  860;  Mackay  v,  N.  Y.  Cent.  R.  R.  Co., 
85  N.  Y.  75;  Richardson  v.  N.  Y.  Cent.  R.  R.  Co.,  45  N.  Y.  846. 

This  extra  measure  of  duty  on  the  part  of  the  railroad  company  is  of  comae 
attended  by  a  corresponding  decrease  in  the  measure  of  duty  on  the  part  of 
travellers  crossing  the  track ;  but  this  decrease  is  only  slight.  See  in  this  con- 
nection Cordell  v.  N.  Y.  Cent,  and  Hud.  River  R.  R.  Co.  (supra),  where  the 
facts  were  these :  Plaintiff's  intestate  attempted  to  cross  a  railroad  track  at  a 
locality  with  which  he  was  thoroughly  familiar,  and  which  was  occasionally 
used  as  a  crossing.  There  was  a  pSe  of  roots  and  stumps  erected  by  the  rail- 
road company  close  at  hand,  so  that  he  could  not  see  more  than  about  forty  feet 
down  the  track.  There  was  no  evidence  whatever  as  to  his  stoppug,  listeaingY 
and  looking,  but  it  did  appear  that  in  crossing  he  turned  his  face  steadily  up 
the  track.  He  was  struck  and  killed  by  a  train  coming  down  the  tzack. 
Under  these  circumstances,  suit  having  been  brought  by  his  administrator 
against  the  company,  a  non-suit  was  held  to  have  been  properly  awarded. 

The  principal  cases  upon  this  point  have  involved  the  question  of  the 
obligation  of  the  driver  of  a  team  approaching  a  railway  crossing,  and  the 
decisions  have  been  such  as  to  seriously  impair,  it  must  be  admitted,  the 
universality  of  the  general  rule  first  above  laia  down. 

In  some  cases  it  seems  to  be  held  that  where  there  is  any  ohstmctioa  to 
the  view  of  the  track,  either  natural  or  artificial,  it  is  the  duty  of  the  diiver 
of  an  approaching  team  to  get  out  and  walk  ahead  to  the  track.  If  he  ftils 
to  do  so  It  is  said  that  he  is  guilty  of  contributory  negUgenoe  per  se.  Penn- 
sylvania R  R.  Co.  V.  Beale,  78  Pa.  St.  504. 

Where,    however,   no  end  could  be  subserved  by  such  action  and  no 
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greater  anfety  secared,  it  is  oleat  that  it  is  not  requisite.  Where,  therefore, 
it  Appeared  that  if  the  driver  had  gone  forward  to  the  track  he  could  have 
Been  down  it  only  a  distance  of  about  forty  rods,  which  space  a  train  could 
readily  have  tvaverBed  before  he  could  have  regained  his  wagon  and  crossed 
the  track,  it  was  held  that  such  driver  might  recover  for  an  injury,  even 
thoogk  he  had  failed  to  stop,  look  and  listen  in  any  manner.  Mackay  e. 
K.  Y.C&it.  R  R  Co.,  85  N.  T.  75.  It  should  be  observed,  however,  that 
in  this  case  the  obstructions  complained  of  consisted  of  buildings  and  piles 
of  boards  erected  by  the  company.  Its  negligence  in  raising  such  obstruc- 
tions was  strongly  stigmatixed  by  the  court  and  had  no  doubt  some  effect  on 
the  decision. 

In  Dolan  «.  Delaware  and  Hudson  Canal  Co.,  71  N.  T.  285,  another  view 
of  this  question  was  taken.  In  that  case  it  appeared  that  the  plaintiff  who 
was  driva&g  a  team  upon  the  highway  stoppea  as  he  approached  the  railway 
croning  and  listened,  but  did  not  alight  from  the  team  and  go  forward  to 
the  tradE.  His  view  was  obstructed  partly  by  warehouses  on  the  side  of  the 
track,  partly  by  cam  standing  upon  the  railway  company's  track;  said  com* 
puy  was  lequmd  by  law  to  provide  a  flagman  at  every  crossing,  but  in  this 
ptttieolar  instanoe  had  failed  to  take  that  precaution.  The  plaintiff  in  at- 
tempting to  cni|p  the  track  was  injured,  and  it  was  held  that  under  the  cir> 
eirnistancee  it  was  for  the  jury  to  say  whether  or  not  he  had  been  guilty  of 
eoatributory  negligence  in  the  premises. 

Acoordittg  to  some  authorities  the  driver  of  a  team  is  in  no  case  bound 
to  leave  it  in  order  to  inspect  the  track.  '*  This,''  said  the  court  in  Duffy  «. 
G.  tod  N.  Ry.  Go. ,82  Wis.  274,  "would  be  exercising  extraordinary  care  and 
^li^ce,  greater  than  the  law  imposes  upon  him."  A  somewhat  similar  con- 
etnuoB  was  reached  in  Richardson  v.  N.  T.  Central  R.  R.  Co.,  45  N.  T.  846. 
Here  the  plaintiff  as  he  approached  the  crossing  found  his  view  obstructed  bv  a 
<^p  cot  through  whic^  the  railroad  ran,  and  by  a  watch  house  erected  by 
the  railroad  company.  He  did  not  leave  his  team,  but  rose  in  his  wagon, 
looked  and  listened.  The  noise  of  falling  water  close  at  hand  prevented 
him  from  hearing  an  approaching  train,  by  which,  in  attempting  to  cross  the 
track,  be  was  run  over  and  injured.  It  was  held  that  his  conduct  had  not 
been  soch  as  to  preclude  him  from  recovery. 

Where  the  obstruction  in  question  is  of  such  a  character  as  not  to  prevent 
a  traveller  from  seeing  an  approaching  train,  its  existence  will  not  of  course, 
«xeiBpt  him  from  bis  bounden  duty  to  stop,  look,  and  listen.  Salter  e.  Utica 
»d  Black  River  R  R.  Co.,  75  N.  Y.  278.  And  where  a  traveller,  when  ston- 
piagto  look,  places  himself  so  that  an  obstruction  intervenes  when  he  might 
n  another  position  obtain  a  fair  view  of  the  track,  he  will  be  held  not  to  have 
diaeharged  bis  doty,  and  in  case  of  injury  will  be  precluded  from  recovering. 
Ceatial  R.  R  Co.  «.  Fieller,  84  Pa.  St.  226.  In  some  States  it  is  held  negS- 
9^aee  per  se  on  the  part  of  the  company  to  allow  weeds  and  brush  to  grow 
vpoo  dieir  track,  or  to  pile  such  weeas  and  brush  so  as  to  obstruct  the  view 
of  trafellera  crossing  the  railroad.    Rockford,  R.  I.  and  St.  L.  R.  R.  Co.  «. 

Hilfaaer,  72  HI.  285;  Indianapolis  and  St.  L.  R.  R.  Co.  «. ,  78111.  112; 

I>i>Bock  V.Chicago  and  N.  W.  R.  Co.,  80  III.  888;  Chicago,  B.  and  Q.  R.  R. 
Oo.  f .  Lee,  87  IlL  454. 

la  T8  DL  112,  supra,  the  court  says:  It  was  negligence  In  the  company  to 
P^nait  or  aafler  weeds  or  anything  else  to  grow  upon  its  right  of  way  to 
"Kb  a  height  as  would  materially  obstruct  a  view  of  the  highway.  The 
*^  of  persons  and  property  alike  make  it  necessary  the  company  should 
keep  its  right  of  way  free  from  obstructions,  so  that  parsons  approaching 
^  croadnff  may  readily  ascertain  whether  there  is  danger,  ana  the  em- 
P^Bea  in  mrge  may  be  able  to  discover  whether  there  is  anything  on  the 
track. 

Ia  these  cases  it  is  further  held  that  a  traveller  is  not  bound  to  look  out  for 
6A&£.R.Ca&— 13 
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approaching  trains,  the  Tiew  of  which  is  in  this  manner  obstracted.  It 
should  be  remembered,  howerer,  that  in  niinois  the  doctrine  that  a  jduntiff 
who  is  guilty  of  slight  negligence  only  may  recoyer  where  the  defendant 
has  been  guUty  of  ^ross  negUgenoe  is  in  force,  and  this  doctiine  will  be 
found  to  have  aome  influenoe  in  the  decisions  cited. 

It  is,  of  course,  perfectly  dear  that  if  the  person  injured  has  himself  esoBed 
the  obstruction  to  his  view,  its  existence  will  not  aiminish  his  measoze  of 
duty.  Where,  therefore,  a  man  wraps  himself  up  so  as  to  cover  his  eyes  or 
ears,  and  in  consequence  on  approaching  a  crossing  fails  to  see  or  hear  an 
approaching  train,  he  will  be  held  guilty  of  contributory  negligence.  Chi- 
cago and  N.  W.  R.  R.  Co.  v.  Sweeney,  52X11.  325;  PennsylvamaRR.  Go.«. 
Warner,  6  Weekly  Notes  of  Cases  (Phila.),  520;  Hanover  R  H.  Co.  o.  Coyle, 
55  Pa.  6t.  896. 

In  Roth  e. Milwaukee  and  St.  Paul  R  R  Co., 21  Wis.  256,  the  facts  were  as 
follows :  One  of  the  defendant  company's  tracts  connecting  two  depots  near 
a  dty  ran  within  six  or  eight  feet  of  the  top  of  steps  leading  to  the  base- 
ment of  a  flouring  mill.  PlaintilTs  decedent  passed  over  the  track  and  down 
the  steps  into  the  mill,  and  soon  after  returned  with  two  bags  of  floor 
on  his  right  shoulder,  which  completely  obstructed  his  view  on  that  dde. 
While  attempting  to  recross  the  track  he  was  killed  by  a  train  approaching 
from  his  right.  BMy  that  he  had  been  guilty  of  audi  contributory  negli- 
gence as  would  preclude  recovery. 


The  Philadelphia,  Wilmh^gtok  and  Baluhorb  B.  K  Go. 

V. 

Nathan  Lehman  and  Abraham  Lshman,  trading  as  N.  Lehman  & 

Brother. 

(56  Maryland  BeporU,  209.    Apnl  14,  1881.) 

Cattle  belon^ng  to  the  plaintiffs  were  received  from  the  B.  and  O.R.R.C0.  at 
Baltimore,  by  the  P.,  W.  and  B.  R.  R.  Co.,  to  be  transported  over  its  road.  An 
action  was  brought  by  the  plaintiffs  against  the  P.,  W.  and  B.  R  R  Co. 
upon  the  common  law  liability  of  the  latter  as  a  common  carrier  to  recoyer 
damages  resulting  from  an  alleged  delay  in  the  transportation  of  cattle,  on 
the  part  of  the  defendant.  The  declaration  alleged  that  the  cattle  were 
received  by  the  defendant  on  the  28th  of  July,  1878,  about  the  hour  of  four 
o^clock  P.M.,  and  were  by  it  detained  upon  its  road  in  Baltimore  until  about 
half  past  twelve  o^clock  A.M.,  of  the  morning  of  Monday,  July  29th,  1878. 
On  demurrer,  it  was  held  : 

Ist.  That  although  the  declaration  did  not  allege  that  the  cattle  were  de- 
livered to  the  defendant  on  Sunday,  it  was  the  duty  of  the  Court  to  notice 
the  days  of  the  week  upon  which  particular  days  of  the  month  fall ;  and 
hence  the  Court  knew  without  other  averment  that  the  28th  of  July,  1878, 
was  Sunday.  Ajid  in  the  reg^ular  division  of  time,  Sunday  embraces  all  of 
the  twenty-four  hours  next  ensuing  the  midnight  of  Saturday. 

2d.  That  our  Sunday  law,  as  found  in  the  Code,  Art.  80,  Sec.*  178,  had 
no  application  to  Hie  case  whatever. 

8d.  That  according  to  the  principles  of  the  common  law,  applicable  to 
common  carriers,  the  defendant,  having  accepted  the  stock  to  be  transported 
over  its  road  in  the  usual  course  of  transit,  it  at  once  became  its  duty  to  for- 
ward the  same  without  unnecessary  delay  or  detention. 
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4th.  That  its  obligation  was  to  carry,  according  to  its  public  profession, 
sad  the  oonTeniences  at  its  command.  And  if  injury  were  sostained  by  reason 
of  any  neglect  of  this  duty,  or  other  wrongful  act  in  the  carrying  and  deliv- 
ery of  the  cattle,  the  fact  of  their  having  been  received  to  be  carried,  or 
havmg  been  carried  on  Sunday,  could  afford  no  excuse  to  the  defendant,  or 
exoneration  from  liability. 

5th.  That  the  carrying  forward  of  the  cattle  by  the  defendant  on  Sunday 
was  not  illegal ;  it  was  fairly  and  justly  a  work  of  necessity,  and  therefore 
excepted  from  the  operation  of  the  statute. 

0th.  That  even  upoh  the  supposition  that  the  plaintiffs  were  violating  the 
law  in  having  their  cattle  transported  on  a  Sunday,  the  defendant  could  not 
trail  itself  of  such  infraction  of  the  law  by  the  plaintiffs,  as  a  defence  to  an 
action  for  the  consequences  of  a  wrong  or  neeligence  of  its  own. 

The  cattle  in  question,  after  bein^  received  from  the  B.  and  O.  R.  R.  Co., 
were  carried  by  the  defendant  over  its  road  to  Philadelphia,  and  there  deliv- 
ered to  the  P.  R.  R.  Co. ;  by  which  they  were  carried  to  Jersey  City  Stock 
Tods,  their  place  of  destination.    They  reached  there  too  late  for  the  mar- 
ket on  Monday,  and  were  not  sold  until  Wednesday,  which  was  the  next 
market  day.     The  defendant  ran  no  regular  freight  trains  on  Sunday  during 
the  rammer  of  1878.     But  special  trains  were  run  on  Sunday  for  the  accom- 
modation of  the  cattle  trade,  by  an  arrangement  with  the  B.  and  O.  R.  R,Co. ; 
tad  the  usual  course  of  dealing,  as  between  the  two  companies,  was  for  the 
B.  and  O.  R.  R.  Co.  to  give  notice  by  telegraph  on  Saturday,  and  again  on 
Bonday  mominff,  of  what  cattle  there  would  be  for  transportation  over  the 
defendant's  road  during  the  day  of  Sunday.    EM  : 

IsL  That  it  was  a  question  to  be  submitted  to  the  jury,  upon  all  the  proof 
m  the  cause,  to  determine,  whether  according  to  the  ordinary  extent  and 
uoal  course  of  the  cattle  trade  on  Sunday  over  the  defendant's  road  from 
Baltimore,  and  the  notice  given  the  defendant's  agents  of  the  approach  of 
trains  for  transportation  on  Sunday,  the  28th  of  July,  the  defendant  had 
made  reasonable  provision,  and  exerted  due  care  and  diligence  to  g^uard 
•gainst  delay  in  forwarding  the  cattle  trains  that  might  be  received  from 
the  B.  and  O.  R.  B.  on  that  day;  or  whether  upon  the  receipt  of  such  notice 
u  was  riven,  the  requisite  means  or  equipment  could  have  been  provided,  by 
natonable  exertion,  to  take  forward  the  plaintiff's  cattle,  without  the  delay 
tbat  actually  occurred. 

3d.  That  if  the  defendant  provided  reasonable  equipment  to  meet  the  re- 
^^nrements  of  the  Sunday's  transportation  in  the  usual  course,  upon  the  no- 
tice received,  and  the  plain tifEs'  cattle  were  carried  forward  and  delivered 
^itii  due  diligence,  and  as  much  expedition  as  was  practicable  under  the 
cntmnstaaces  of  the  case,  the  defendant  was  not  liable  for  the  unavoidable 
^Isy;  that  is  to  say,  a  delay  that  could  not  have  been  avoided  by  the  exer- 
cise of  reasonable  precaution  and  diligence. 

Sd.  But  on  the  other  hand,  if  the  delay  could  have  been  avoided  by  the  use 
of  doe  diligence,  and  the  making  of  prouer  effort  to  send  forward  the  cattle 
^itii  ready  and  convenient  despatch,  ana  injury  resulted  from  a  failure  in 
^  respect,  the  defendant  was  liable  therefor. 

4th.  That  the  duty  to  deliver  safely,  and  the  duty  to  deliver  in  due  time, 
^^xt  distinct  obligations.  The  time  of  delivery  was  often  a  matter  of  distinct 
coatnct;  hut  when,  as  in  this  case,  there  was  no  express  contract,  there  was  an 
implied  obligation  to  deliver  within  a  reasonable  time ;  and  that  meant  a 
time  within  which  the  carrier  could  deliver,  using  all  reasonable  exertion,  and 
^&g  sll  reasonable  precaution  to  avoid  delay. 

8th.  That  as  it  was  sought  to  charge  the  defendant  with  the  consequences 
<^«tbe  delay,  and  the  failure  to  use  such  degree  of  diligence  in  forwarding 
^  eittle  as  would  have  secured  their  arrival  at  Jersey  City  in  time  for  the 
Cittie  market  of  Monday,  the  29th  of  July,  it  was  material  and  necessary 
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that  it  flhoold  be  shown  that  tho  defeiKlant  bad  knowledge  of  t>r  from  HbB 
circumstances  of  the  case  and  the  course  of  the  trade,  it  might  have  resBm- 
ably  been  inferred  that  the  cattle  were  intended  for  the  market  of  thifc 
day. 

6th.  That  it  ought  to  have  been  submitted  to  the  jary  to  find  whether  tbe 
defendant  had  made  proper  exertions,  and  used  due  and  reasonable  dilioence^ 
under  all  the  circnmstaaces  of  the  case  to  avoid  all  unnecessary  delay  m  the 
transportation  of  the  cattle;  or  whetlker  the  cattle  could  have  been  ctnied 
forward  with  greater  expedition  and  despatch  than  they  were,  by  the  me  of 
reasonable  precaution  and  diligence  on  the  part  of  the  defendant,  under  the 
circumstances  in  reference  to  which  it  waa  called  upon  to  act. 

7th.  That  if  the  defendant  had  been  ^ilty  oi  such  negli|^ce  in  the 
transportation  of  the  stock  as  to  render  it  hable,  it  could  not  relieve  itself  by 
ahowug  that  a  connecting  road  might  have  made  up  for  its  default. 

8th.  That  the  mere  fact  that  the  plaintiffs'  agent  had  knowledge  of  whit 
had  been  done,  or  what  was  being  done  in  regard  to  the  cattle,  and  their 
destination,  could  in  no  maimer  a&ct  the  defendant's  liability  for  faiiuie  or 
neglect  in  the  discharge  of  its  dut^  as  carrier. 

Appeal  from  the  Circuit  Court  for  Howard  County. 
The  case  is  stated  in  the  opinion  of  the  Court. 
Exception. — ^At  the  trial  tine  plaintiffs  offered  the  two  following 
prayers : 

1.  If  the  jury  find  from  the  evidence  that  on  the  evening  of  the 
28th  of  July,  1878,  at  a  little  before  seven  o'clock,  thirteen  car 
loads  of  cattle  belonging  to  the  plaintiffs  were  delivered  by  the 
Baltimore  and  Ohio  B.  B.,  on  the  tracks  of  the  defendant,  at 
Canton  Ferry,  to  be  carried  over  the  defendant's  road  to  Philadel- 
phia, and  thence  by  the  Pennslyvania  R.  R.  to  Jersey  City,  for 
the  market  of  Monday,  July  29, 1878,  and  that  d^endant  was  not 
in  the  habit  of  running  freight  trains  over  its  road  on  Sunday,  bat 
was  in  the  habit  of  running  trains  on  Sunday,  especially  for  the 

Surpose  of  transporting  cattle  from  Baltimore,  to  be  delivered  in 
ersey  City  in  time  for  the  market  of  Monday  ;  and  that  said  cars 
were  taken  by  the  defendant's  engine  and  employees  from  said 
Ferry  to  Canton  Yard,  and  were  there  allowed  to  remain  standiog 
on  defendant's  tracks  for  about  five  hours ;  and  shall  further  find 
that  the  ordinary  running  time  for  stock  trains  from  Baltimore  to 
Jersey  City,  was  from  ten  to  twelve  hours,  and  that  in  consequence 
of  such  delay  at  Canton  Yard,  said  cattle  did  not  reach  Jersey  Oily 
in  time  for  the  market  of  Monday,  and  that  the  plainti&  thereby 
sustained  loss,  then  the  plaintiffs  are  entitled  to  recover. 

2.  If  the  jury  find  for  the  plaintiffs  under  their  first  prayer  they 
may  embrace  in  their  verdict  any  loss  which  they  may  find  to  have 
been  sustained  by  the  plaintiffs  from  loss  in  weight,  or  shrinkage 
in  the  cattle,  from  decline  in  the  market  value  between  the  time 
when  they  could  have  been  sold,  if  they  had  been  transported  with 
due  dispatch  and  the  time  when  they  were  actually  sold,  and  any 
expenses  in(iurre4  by  the  plaintifib  m  feeding  the  cattle  during 
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gQch  period  for  whicli  they  were  held  over  by  reason  of  any  failure 
to  transport  them  with  due  dispatch. 
And  the  defendant  offei*ed  the  six  prayers  following: 
1.  That  if  the  jury  shall  find  that  at  the  time  of  the  injury  com- 
plained of,  the  defendant  advertised  no  freight  trains  for  Sunday, 
and  ran  no  regular  freight  trains  on  that  day  of  the  week,  and  that 
having  re^d  to  the  day  beinff  Sunday,  and  the  manner  and  time 
of  the  notification  from  thedeuvery  by  the  Baltimore  and  Ohio  R. 
S.  Co.,  and  the  means  of  transportation  in  the  defendant's  power, 
when  such  notification  was  received,  and  tlie  other  circumstances 
'Of  the  case,  the  defendant  used  reasonable  diligence  in  forwarding 
the  plaintifPs  stock,  then  the  plaintiffs  are  not  entitled  to  recover, 
and  their  verdict  must  be  for  the  defendant. 

3.  That  if  the  jury  shall  find  from  the  evidence,  that  the  de- 
fendant gave  such  notice  to  the  agents  of  the  Pennsylvania  K.  R. 
Co.,  of  the  intended  delivery  to  it  of  plaintiff's  stock,  and  delivered 
it  to  that  company  at  such  a  time  as  to  enable  the  Pennsylvania  R. 
B.  Go.,  by  the  nee  of  reasonable  diligence  to  deliver  the  same  at 
Jersey  City  in  time  for  Monday's  market,  then  the  plaintiffs  are 
not  ^titlM  to  recover,  and  their  verdict  must  be  for  the  defend- 
ant 

3.  If  the  jury  shall  find  that  the  intended  delivery  to  defendant 
of  plamtrffs'  stock,  was  not  notified  to  defendant  at  such  a  time  and 
in  sneh  a  manner,  and  that  the  same  was  not  delivered  to  defend- 
ant at  sndi  a  time  and  in  such  a  manner,  as  to  enable  defendant  by 
the  exercise  of  reasonable  diligence  to  forward  the  same  to  the 
Pennsylvania  R.  R.  Co.,  in  time  for  tliat  company  by  the  exercise 
of  reasonable  diligence  to  deliver  the  same  in  Jersey  City,  in  time 
for  Monday's  market  (and  that  the  defendant  did  not  receive  the 
cattle  for  that  purpose),  then  the  plaintiffs  are  not  entitled  to  re- 
QDver,  and  their  verdict  must  be  for  the  defendant. 

4.  If  the  jury  shall  find  from  the  evidence,  that  at  the  time  of 
the  injury  eomplained  of,  the  defendant  advertised  no  freight  trains 
to  run  on  Sunday,  and  ran  no  regular  freight  trains  on  that  day  of 
the  week,  and  tliat  stock  from  the  west  transported  over  the  Balti- 
more and  Ohio  R.  R.  was  received  by  defendant  on  Sunday,  for 
tnoaportatioQ  over  its  road,  in  pursuance  of  an  understanding  and 
aneement  between  defendant  and  said  Baltimore  and  Ohio  R.  R. 
that  sndi  stock  would  be  transported  over  its  line  on  Sunday,  upon 
^  defendant's  receiving  reasonable  and  proper  notice  of  the  ar- 
rival of  SQch  stock  for  transportation  over  defendant's  road ;  and  if 
die  jury  farther  find,  that  tne  stock  mentioned  in  the  declaration, 
did  arrive  in  Baltimore  City  on  Sunday,  July  28,  1878,  and  was 
ddiv^red  by  the  Baltimore  and  Ohio  R.  R.  Co.,  to  defendant,  for 
taosportation  over  its  road,  and  that  the  notice  to  the  defendant 
of  the  arrival  of  the  stock  was  not,  under  all  the  facts  and  circum- 
stances of  the  cajse,  reasonable  and  proper  to  enable  the  defendant 
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to  transport  the  same  over  its  road,  so  that  the  same  conld  be  de- 
livered to  the  Pennsylvania  B.  R.  Co.,  for  transportation,  in  time 
to  reach  the  New  York  market  the  succeeding  dav,  and  that  upon 
notice  to  the  defendant  of  the  arrival  of  said  stock,  the  defenchnt 
used  all  reasonable  and  proper  diligence  for  the  transportation  of 
the  same  over  its  road,  and  delivered  the  same  with  reasonable  and 
proper  diligence  to  the  Pennsylvania  K.  K.  Co.,  for  transporta- 
tion to  their  point  of  destination,  then  the  plaintiffs  are  not  entitled 
to  recover. 

5.  That  if  the  inry  shall  find  from  the  evidence,  that  the  plain- 
tiffs' cattle  were  snipped  from  the  West  for  Jersey  City,  to  be  trans- 
ported ov6r  the  line  of  defendant's  road,  and  those  of  other  com- 
panies, then  the  defendant  is  only  liable  for  delays  occurring  on  its 
own  road,  and  if  the  jurv  shall  find  that  defendant,  on  receiving 
the  same,  used,  under  all  the  circumstances  of  the  case,  reason- 
able diligence  in  forwarding  it  and  delivering  it  to  the  next  road, 
that  of  the  Pennsylvania  E.  R.  Co.,  then  the  plaintiffs  are  not  en- 
titled to  recover  (unless  the  jury  find  for  the  plaintiffs  under  the 
first  prayer). 

6.  That  if  the  Jury  shall  find  that  the  defendant  ran  no  regnlar 
freight  trains  on  Sunday,  and  advertised  no  freight  trains  on  that 
day,  and  the  stock  in  miestion  mentioned  in  the  declaration  did 
arrive  in  Baltimore  on  Sunday,  July  28,  1878,  and  was  delivered 
by  the  Baltimore  and  Ohio  K.  R.  Co.  to  defendant  for  transpor- 
tation over  its  road,  and  that  the  notice  to  the  defendant  of  the 
arrival  of  said  stock  was  not,  under  all  the  facts  and  circumstances 
of  the  case^  reasonable  and  proper  to  enable  the  defendant  to  trans- 
port the  same  over  its  road,  so  that  the  same  could  be  delivered  to 
the  Pennsylvania  R.  R.  Co.,  for  transportation  in  time  to  reach  the 
New  Ygrfe  market  the  succeeding  day,  and  that  upon  notice  to  the 
defendant  of  the  arrival  of  said  stock,  the  defendant  nsed  all  reason- 
able and  proper  diligence  for  the  transportation  of  the  same  over 
its  road,  and  delivered  the  same  with  reasonable  and  proper  dili- 
gence to  the  Pennsylvania  R.  R.  Co.,  for  transportation  to  their 
point  of  destination,  and  that  said  stock  was  in  charge  of  Richard 
Harrold,  the  shipper  on  part  of  plaintifib,  and  representing  the 
plaintiffs,  and  that  the  defendant  received  said  stock,  and  trans- 
ported the  same  over  its  road,  with  the  knowledge  and  consent  and 
acquiescence  of  said  Harrold,  representing  the  plaintiffs ;  and  fur- 
ther find,  that  the  said  Harrold  knew  the  delay  of  said  stock  at 
Canton,  and  knew  that  said  stock  was  intended  tor  the  New  York 
market  on  Monday,  then  the  plaintiflfe  are  not  entitled  to  recover. 

The  Court  (Hayden,  J.)  granted  the  prayers  of  the  plaintiffs, 
and  rejected  the  first,  second,  fourth  and  sixth  prayers  of  the  de- 
fendant, and  modified  its  third  and  fifth  prayers,  by  adding  the 
words  contained  in  brackets,  and  granted  them  as  thus  modified. 
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The  defendant  excepted,  and  the  verdict  and  judgment  being 
irendered  agsunst  it,  appealed. 

The  canse  was  argaeid  before  Babtol,  C.  J.,  Bowis,  Alykt  luid 
Iryqig,  J. 
John  J.  DonaldBon  and  Henry  E.  Wootton,  for  appellant. 
The  declaration  charges  die  defendant  with  negli^nce  in  its 
eaUing  as  a  comnion  carrier  on  a  Sunday.  The  defen£tnt  could  be 
under  no  common  law  duty  as  common  carrier,  to  carry  on  Sun- 
day. Art.  30,  sec.  178,  of  the  Code ;  Walsh  v.  R.  R.  Co.,  42 
Wis.  23 ;  Johnston  v.  Commw.,  22  Pa.  St.  102 ;  Powhatan  St.  Co. 
V.  Appomatox  B.  R,  24  How.  255-7 ;  Merritt  v.  Earle,  29  N.  Y. 
120. 

It  could  only  be  bound  by  special  contract  to  carry  on  that  day ; 
and  the  declaration  is  defective,  in  that  no  such  special  contract 
is  aU^ed,  or  averments  made  from  which  the  same  could  be  in- 
ferred. 

The  declaration  charges  defendant  as  a  common  carrier,  yet 
makes  the  gist  of  the  cause  of  action  to  lie  in  a  failure  to  deliver 
at  a  given  time.  In  the  absence  of  a  special  contract  for  delivery 
at  a  given  time,  common  carriers  are  not  bound  to  such  a  delivery. 
8torj  on  Bailments,  sec.  545a ;  2  Redfield  on  Railways,  192,  and 
notes;  Taylor  v.  Gt.  N.  Ry.,  12  Jur.  K  S.  372;  Broadwell  t;. 
Butler,  6  McL.  296 ;  Conger  v.  Hudson  R.  R.,  6  Duer,  375 ; 
Wibert  V.  N.  T.  and  E.  K  R.,  19  Barb.,  36,  and  2  Kern.  245 ; 
Peet  V.  Chicago  and  K  W.  R.  R.,  20  Wis.  594 ;  Hurst  v.  Gt.  W. 
Ry.  Co.,  19  C.  B.  N.  S.  310;  Hales  v.  Lend,  and  N.  W.  Ry.,  4  B. 
and  S.  66  ;  Taylor  v.  Gt.  N.  Ry.,  1  L.  R.  C.  P.  385  ;  Parsons  v. 
Hardy,  14  Wend.  215. 

It  is  not  even  stated  that  the  defendant  knew  the  cattle  were 
intended  for  Monday's  market,  for  the  failure  to  reach  which 
damages  are  claimed.  Such  knowledge  is  necessary  to  the  carriers' 
liability  for  failure  to  fulfil  the  purpose.  Home  v.  Midland  Ry., 
8LBLC.P.131. 

Art  30,  sec.  178,  of  the  Code  of  Public  General  Laws  forbids 
all  labor,  etc.  ("  works  of  necessity  and  charity  always  excepted  "). 
Then,  whether  the  Sunday  carria^  of  plaintife'  cattle  was  or  was 
not  in  fact  such  a  work  of  charity  or  necessity,  the  declaration  is 
fatally  defective,  in  that  it  does  not  bring  the  cause  of  action  with- 
in the  exception,  either  in  terms  or  dv  averment  of  facts  that 
would  make  it  applicable.  1  Chitty's  PI.  233 :  Pate  v.  Wright, 
30  Ind.  476 :  Jones  v.  Andover,  10  Allen,  21 ;  Kent  v,  Holliday, 
IT  Md.  387 ;  Bode  v.  State,  7  Gill,  326. 

The  rule  of  diligence  by  which  carriers  are  bound,  is  to  deliver 
goods  within  a  reasonable  time,  having  regard  to  all  the  facts  and 
circumstances  of  the  case.     Story  on  Bailments,  sec.  545a ;  2  Red- 
field  on  Railways,  192,  and  notes. 
And  what  is  a  reasonable  time  is  a  question  of  fact  for  the  jury 
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to  decide,  depending  upon  sneh  circamstanoeB.  Nettles  v.  T.  G. 
^y.,  7  Kich.  190,  409;  Conger  v.  Hudson  R.  E.  K,  6  Doer, 
376 :  Mich.,  etc.,  B.  B.  Co.  v.  McDonogli,  21  Mich.  165. 

Tne  plaintifEs'  first  prayer  is,  therefore,  fatally  defective.  Not 
only  does  it  decide,  as  matter  of  law,  that,  if  the  joiy  find  the  facts 
enumerated,  the  defendant  did  not  use  due  diligence,  bat  it  entirely 
omits  some  of  the  most  material  facts  ^ven  in  evidence,  for  exam- 
ple :  that  all  the  crews  for  the  running  of  trains,  are  (with  the 
exception  of  one  sent  off  before  notification  of  the  coming  of  plain- 
tifis'  stock)  in  Philadelphia ;  that  the  invariable  course  was  for  the 
Baltimore  and  Ohio  B.  B.  Co.  to  give  notice  of  the  cattle  for  next 
day's  transportation ;  that  that  company  had,  on  the  27th,  notified 
defendant  that  it  would  have  twenty  to  thirty  cars,  while,  in  fact, 
there  came  and  were  sent  off  on  the  28th,  before  President  Street 
was  notified  of  plaintiffs'  thirteen  cars,  thirty-nine  cars  of  stock; 
that  the  Baltimore  and  Ohio  B.  B.  Co.  knew  at  9.19  a.  h.  of  the 
28th,  of  the  expected  arrival  of  plaintiffs'  cattle,  and  though 
defendant's  operator  was  in  his  omce  till  11  a.  m.,  that  company 
never  notified  him,  etc.,  etc. 

The  prayer,  then,  is  obnoxious  as  presenting  to  the  jury  a  num- 
ber of  lacte  segrei^ted  from  the  rest  of  the  facts  proved  in  the 
case,  and  some  oi  those  precisely  the  most  important.  Biggin  v. 
Patapsco  Ins.  Co.,  7  H.  &  J.  291 ;  Beall's  Lessee  v.  Beall,  7  Gill, 
237;  Beall  v.  Pearre,  12  Md.  550,  668;  Fulton  v.  McCracken, 
18  Md.  528 ;  Cook  v.  Carr  and  Wife,  20  Md.  403 ;  Folk  and 
Smith  V.  Wilson,  21  Md.  538 ;  Connor  and  Gatch  v.  The  Mt. 
Vernon  Co.  25  Md.  55 ;  Thomas  v.  Sternheimer,  29  Md.  268 ; 
Winner  v.  Penniman,  35  Md.  163 ;  Stansbury  «.  Fogle,  37  Md. 
887  ;  McWilliams  v.  Hoban,  42  Md.  63. 

This  prayer  also  assumes  a  duty  on  the  part  of  defendant  to 
deliver  tne  cattle  so  as  to  reach  Jersey  City  at  a  given  time.  Such 
a  duty  can  only  arise  on  a  special  contract  so  to  do.  The  prayer  is 
misleading,  if  it  intended  to  leave  to  the  jury  the  question  whether 
there  was  such  a  contract,  as  it  is  nowhere  clearly  put  to  them.  If 
it  meant  to  state  a  common  law  duty,  it  is  bad. 

Further,  if  founded  on  a  supposed  common  law  duty,  the  prayer 
is  bad  as  not  leaving  it  to  tne  jury  to  find  the  facts  that  would 
make  defendant  a  common  carrier  on  that  day  of  the  week,  e.  g.: 
that  defendant  held  itself  out  as  ready  to  carry  for  every  one.  B 
and  O.  B.  B.  v.  Green,  25  Md.  72 ;  Ingate  v.  Christie,  3  0.  &  E. 
61 ;  Johnson  v.  By.  Co.,  4  Exch.  367. 

Nor  is  the  prayer  good  if  groimded  on  a  supposed  specjal  con- 
tract, for  it  leaves  out  the  most  material  facts  from  whicui  it  might 
be  attempted  to  infer  such  a  contract.  For  such  a  purpose  all  the 
accompanying  circumstances  must  be  put  to  the  jury.  B.  and  0. 
B.  B.  V.  Green,  25  Md.  72. 
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But  there  is  no  ervidence  from  which  such  a  special  contract 
oonld  be  inferred. 

Bnt,  even  if  founded  on  a  Bupposed  conunon  law  liability  to 
deliver  at  a  given  time  for  a  given  purpose,  such  liability  could 
only  arise  where  there  was  a  knowledge  of  that  purpose.  Home  v. 
Midland  Ry.,  8  L.  R.  C.  P.  131 ;  Same  Case,  28  L  T.  N.  S.  312 ; 
7  L  R.  C.  I*.  264;  and  this  is  not  clearly  put  to  the  jury  in  the 
plaintifb'  prayer. 

The  prayer,  however,  does  not  leave  the  scienter  to  the  jurj-. 
If  it  was  meant  to  do  so,  it  is  in  such  a  form  as  to  be  utterly  mis* 
leading  to  them.  But  granting  that  the  scienter  is  clearly  put  to 
the  jury,  the  mere  knowledge  would  not  raise  a  special  contract  to 
deliver  at  a  given  time,  ana  would  not  vary  defendant's  responsi- 
bility as  to  the  time  of  delivery;  the  gist  of  the  matter  oeing 
whether  defendant  exercised  reasonable  dispatch  in  the  transporta- 
tion over  its  line.  Fitzgerald  v.  Midland  Ry.,  34  L.  T.  N.  8. 
771.  The  shipper  is  presumed  to  know  the  usages  and  general 
oonrae  of  business  prevailing  between  the  successive  carriers  as  to 
notice  of  arrival  of  goods  and  delivery  for  further  carriage,  and  is 
boundAy  them.  Wood  v.  Milwaukee  and  St.  Paul  R.  R.,  27  Wis. 
541;  F.  S.  Tel.  Co.  v.  GHldersleeve,  29  Md.  232. 

With  this  prOTer  falls  the  Court's  modification  of  the  defendant's 
fifth  prayer.  Moreover,  the  carrier  is  only  bound  to  the  extent  of 
hisprofession.     Johnson  v.  Ry.  Co.,  4  Exch.  367. 

Tne  defendant's  first  prayer  clearly  and  distinctly  leaves  it  to 
the  jury  to  say  whether  or  not,  under  such  circumstances,  the 
defendant  used  reasonable  diligence,  the  only  question  arising  in 
case  of  alleged  delays  by  carriers. 

And  the  same  question  is  put  to  the  jury  in  the  defendant's 
third,  fourth  and  fifth  prayers. 

As  to  the  question  ot  how  far  the  defendant's  liability  is  affected 
by  negligence  of  a  third  party ;  if  snch  negligence  is  material  to  the 
ewe,  tne  defendant's  first  prayer  is  defective,  as  it  entirely  ignores 
it,  though  the  record  is  full  of  evidence  on  that  head.  If  such 
liegligence  were  not  material,  the  evidence  would  have  been  irrel- 
evant and  inadmissible.  But  no  objection  was  taken  to  it  at  the 
trial  below. 

The  defendant's  second  prayer  presents  the  question  of  negli- 
gence on  the  part  of  the  rennsylvania  R.  R.  Co.,  without  which 
™  lofiB  would  not  have  occurred. 

There  was  evidence  on  which  the  junr  could  find  that  the  Penn* 
^Wania  R.  R.  Co.  did  not  use  reasonable  diligence.  Though  noti- 
m  between  9  and  10  p.  m.  of  Sunday  evening,  it  did  not  take  the 
cattle  awav  till  forty-six  minutes  after  delivery  on  its  tracks,  and 
took  nine  hoars  to  run  eighty-nine  miles,  when  the  defendant  had 
nm  ninety-six  in  less  than  five  hours. 
If  that  company  did  not  use  reasonable  diligence,  and  by  doing 
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80,  could  have  got  the  cattle  to  Monday's  market,  which  dosed 
at  11.30  A.  M.  to  1  p.  M..  the  defendant  is  discharged.  Its  onlj 
obligation  is  to  use  reaiK>nable  diligence  to  deliver  to  the  next 
sncceeding  carrier  in  such  time  as  to  enable  it,  bj  the  same  dili- 

Stnce,  to  deliver  in  time  at  the  destination.     B.  and  O.  £.  B. «. 
reen,  25  Md.  72;   Harper's  Case,  29  Md.  330;  Schumacher's 
Case,  29  Md.  168. 

If  this  could  have  been  done  by  a  delivery  to  the  Pennsylvania 
K.  K.  at  5.10  A.  M.,  it  is  ntterlv  immaterial  how  much  earlier 
defendant  might  have  delivered  them.  There  is  nothing  to  show 
that  that  company  would  have  been  more  likely  to  get  them  on  in 
time  had  they  been  received  by  it  six  hours  earlier,  and  the  delay 
on  that  line,  and  not  on  defendant's,  is  the  sine  qua  non  of  the 
loss,  if  any. 

There  has  been  an  endless  discussion  of  the  theory  of  remote  and 
proximate  cause  in  cases  of  negligence,  but  all  the  authorities  are 
agreed,  that,  no  matter  how  many  concurring  negligences  there 
may  be,  no  party,  however  negligent,  is  liable,  unless  his  n^li- 
gence  be  a  sine  qua  non  of  the  injury.  Trainer's  Case,  33  Md. 
642 ;  Bigelow's  L.  C.  on  Toi-ts,  610,  and  cases  cited ;  Carter  v. 
Towne,  103  Mass.  507 ;  Ins.  Co.  v.  Tweed,  7  Wall.  44,  62?  Ann. 
and  E.  K  R.  R.  Co.  v.  Gantt,  39  Md.  143 ;  U.  S.  Tel.  Co.  v.  Gil- 
dersleeve,  29  Md.  232. 

The  Baltimore  and  Ohio  R.  R.  Co.  had  notice  of  the  expected 
arrival  in  Baltimore  of  plaintiff's  cattle — ^first  at  9.19  a.  m.,  and 
again  at  2.37  p.  m.  of  Sunday,  July  28th,  and  that  they  were  to  go 
through  to  Jei*sey  City.  Yet  they  did  not  notify  President  Street 
till  5.20  p.  M.,  when  the  only  crews  the  defendant  had  had  been 
sent  off  with  the  other  cattle. 

The  Court  modified  the  defendant's  third  prayer,  which  was 
specially  directed  to  these  facts,  by  inserting  the  words,  "  and  that 
the  defendant  did  not  receive  them  for  that  purpose"  (viz.,  for  de- 
livery at  Jersey  City  in  time  for  Monday's  market),  and  granted  it 
with  this  modification.  The  effect  of  this  is  to  throw  on  the  de- 
fendant the  duty  of  delivery  at  a  given  time  at  Jersey  City,  a  point 
beyond  its  own  line,  and  the  further  terminus  of  the  Pennsylvania 
R.  R.,  without  regard  to  the  manner  or  time  of  the  delivery  to  de- 
fendant, or  any  notification  (as  was  usual,)  beforehand,  on  a  day 
when  it  advertises  and  runs  no  regular  freight  trains. 

Moreover,  it  leaves  the  defendant  directly  responsible  for  losses 
by  delays,  etc.,  on  another  line,  that  of  the  Pennsylvania  R.  R  Co. 
By  the  Maryland  decisions  the  defendant  cannot  be  liable  beyond 
its  own  line,  unless  bv  special  contract  to  that  effect.  B.  and  0.  R 
R.  Co.  V.  Green,  25  Md.  72 ;  P.  W.  and  B.  R.  R.  Co.  v.  Harper, 
29  Md.  330;  B.  and  O.  R.  R.  v.  Schumacher,  29  Md.  168;  R  R. 
Co.  V.  Pratt,  22  Wall.  123 ;  Pratt  v.  Rv.  Co.,  95  U.  S.  43. 

Under  this  head  also,  the  plaintifb   first  prayer  is  bad.    It  di- 
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lects  the  jury  to  find  for  the  plaintifb  if  the  cattle  of  the  plaintiflb 
were  delayed  five  hours  at  Canton,  and  in  consequence  did  not 
reach  market  in  time,  but  does  not  qnalify  this  general  statement 
by  going  on  to  sa^,  ^^  unless  the  jury  shall  nnd  that  such  delay  was 
in  consequence  of  the  default  of  the  Baltimore  and  Ohio  B.  K.  Ck>« 
(late  delivery,  failure  to  notify,  etc.,  etc").  If  the  defendant's  delay 
was  caused  by  such  default  of  a  third  party,  it  is  discharged.  Con- 
ger V.  Hudson  R.  R.  Ey.,  6  Duer,  275.  Especially  if  that  third 
party  was  the  carrier  selected  by  plaintiff  to  deliver  to  defendant. 
Thorogood  v.  Bryan,  8  C.  B.  115. 

The  plaintiffs  agent,  Richard  Harrold,  was  with  the  cattle  from 
the  time  they  left  Ohio  until  they  reached  Jersey  City.  The  con- 
tention of  the  plaintifib  seems  founded  in  one  aspect  on  the  theory 
that  the  mere  receipt  by  the  defendant  raised  the  duty  to  deliver 
at  Jersey  City,  at  a  given  time  at  all  events,  but  the  plaintifis,  by 
their  representative,  Harrold,  were  fully  aware  of  the  route  and 
the  running  time,  and  the  impossibility,  if  there  was  such,  of  the 
defendant's  doiii^  so,  and  the  circumstances  from  which  it  arose, 
and  assented  to  the  receipt  by  the  defendant  under  those  circum- 
stances. The  plaintiffs'  first  prayer  is  defective,  in  that  while  at- 
tempting to  raise  such  a  liability  from  the  receipt,  it  leaves  out  the 
fact  of  Harrold's  presence  and  knowledge  of  all  the  circumstances 
attending  the  receipt.  The  carrier  is  onlv  bound  to  the  extent  of 
his  profession.  Joimson  v.  Ry.  Co.,  4  Exch.  367.  And  on  the 
theory  of  special  contract,  such  omission  is  equally  fatal  to  prayer. 
William  A.  Fisher,  for  the  appellees. 

The  demurrer  of  the  defendant  was  'properly  overruled.  The 
time  is  so  alleged  in  the  narr.,  that  it  need  not  be  proved  as  laid — 
henoe  the  demurrer  does  not  raise  the  question. 

The  carriage  of  the  cattle,  under  the  circumstances,  was  not  for- 
bidden by  the  statute  against  labor  on  Sunday.  The  cattle  had 
come  to  Baltimore  from  a  long  distance,  during  the  heat  of  the 
dog  days,  closely  confined  in  uncomfortable  cars.  There  were  no 
arran^ments  for  their  comfort,  if  they  were  detained  in  transit. 
The  loss  also  to  the  owner  must  be  great  from  delay.  To  carry 
them  on  with  the  utmost  despatch  was,  therefore,  not  merely  "a 
vork  of  charity,"  but  also  "  of  necessity."  It  will  scarcely  be  con- 
tended in  this  day  of  enlightenment,  when  the  helpless  among  the 
hmte  creation,  as  well  as  among  human  kind,  are  protected  by 
statutes  against  crueltv,  that  "charity"  is  not  a  mantle  broad 
enough  to  embrace  within  its  folds  any  of  God's  creatures.  The 
Congress  of  the  United  States  has  practically  recognized  the  de- 
mands of  "charity"  in  such  cases,  in  regulating  by  law  the  manner 
of  transporting  cattle,  and  by  rendering  it  unlawful  to  confine  them 
in  care  bevond  the  time  fixed  by  the  Act.  Com'rs  v.  Knox,  6 
Maes,  77;  l^earce  v.  Atwood,  13  iftass.  351 ;  Com'i-s  v.  Sampson,  97 
Mass.  407;  Flagg  v.  Milbury,  4  Cush,  244. 
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Bnt  if  it  were  oonoeded  that  the  reception  of  the  eattle  by  the 
defendant  was  an  nnlawfol  act,  the  appellees  woald  not  be  pie- 
clnded  from  recovery.     They  had  ^a^  their  cattle  in  charge  of 
the  Baltimore  and  Ohio  R.  K.  at  Tarkersburgy  on  Saturday,  for 
tranaportation  to  Jersey  City.     The  plaintifib  resided  in  Baltimore. 
If  it  was  unlawful  for  the  defendant  to  receive  and  transport  the 
cattle  on  Sunday,  the  defendant  was  bound  to  decline  to  recei?e 
them  from  the  Bedtimore  and  Ohio  R.  B.  Co.    This  would  have 
left  them  in  charge  of  the  Baltimore  and  Ohio  R.  R.  Co.,  whidi 
could  at  least  have  notified  the  appellees,  and  given  to  them  the 
opportunity  to  remove  the  cattle  mim  the  cars,  and  to  take  care  of 
them  for  further  transportation,  or  for  sale  in  the  Baltimore  mar- 
ket.   The  appellant  having  received  them,  even  if  it  violated  the 
law  in  doing  so,  nevertheless  then  became  bound  to  perform  at 
once  all  the  duties  of  a  common  carrier,  with  reference  to  them. 
P.  W.  and  B.  R.  R.  Co.  v.  Phila.  and  Havre  de  Grace  S.  Co.,  2a 
Howard,  217-18 ;  Powhatan  Steamboat  Co.  v.  Appomattox  R  R. 
Co.,  34  Howard,  255-7 ;  Merritt  v.  Earle,  opinion  of  Wrioht,  J.,  3^ 
N.  Y.  120;   Jones  v.  Norwich  Co.,  50   Barb.  207;   Sanders  t?. 
Staten  Island  R.  R.  Co.,  13  Abbott's  Pr.  Rep.  N.  S.  352-5 ;  Hall 
V.  Corcoran,  107  Mass.  251 ;  Carroll  v.  Carroll,  65  Barb.  32,  and  5S 
N.  Y.  13a-7 ;  Sutton  v.  Town  of  Wauwatosa,  29  Wise.  21 ;  S.  C. 
Bigelow,  L.  C.  Torts,  711. 

The  prayers  granted  at  the  instance  of  the  appellees  were  free* 
from  objection.  The  measure  of  damages  were  properly  stated. 
B.  and  0.  R.  R.  Co.  v.  Brady,  32  Md.  335 ;  Block  v.  Camden  and 
Amboy  R  R  Co.,  45  Barb.  40;  Smith  v.  K  H.  R  R.  Co.,  12  Al- 
len, 531. 

AH  the  prayers  on  the  part  of  the  appellant  except  the  second 
are  based  upon  the  theory  that  if  the  Baltimore  ana  Ohio  R.  R 
Co.  failed  to  give  to  the  appellant  notice  that  the  cattle  were  about 
to  arrive,  as  long  before  their  arrival  as  it  ought  to  have  been  given, 
under  the  terms  of  the  arrangements  between  the  two  companies, 
the  appellant  was  absolved  from  liability  to  the  appellees  lor  the 
delay  which  resulted,  because  the  appellant  had  no  crew  in  readi- 
ness to  take  the  cattle  forward  after  tney  had  been  received.  This 
theory  cannot  be  maintained.  The  appellant  assumed  all  the  re- 
sponsibilities of  a  common  carrier  when  it  received  the  cattle. 
Brady's  Case,  32  Md.  833. 

The  conmion  carrier  cannot  excuse  himself  for  delay  by  showing 
the  lack  of  proper  appliances  for  the  transportation.  Tucker  v. 
Pacific  R  R  Co.,  50  Mo.  385 ;  111.  Cent  R  R  v.  Waters,  41  HI. 
73. 

The  common  carrier  may  refuse  to  receive  the  goods,  if  offered 
at  an  improper  time,  but  if  he  receive  them,  he  must  be  prepared 
to  perform  his  common  law  duties  with  r^ard  to  them.    Lane  v. 
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OottoD,  1  Lord  Baymond,  652 ;  Aogell  on  Carriens,  sees.  125, 136J^ 
note  a. 

Altby,  J^  delivered  the  opinicm  of  the  Court. 

The  fiiBt  qnefltioii  that  preaente  itself  on  this  record  is  that  raised 
by  demurrer  to  the  plaintifPs  declaration.  The  declaration  alleges 
that  the  defendant  is  a  common  carrier  for  hire ;  that  on  the  28th 
of  July,  1878,  abont  the  honr  of  4  o'clock,  p.  ic,  the  defendant  re- 
eeired  from  the  Baltimore  and  Ohio  B.  B.  Co.  thirteen  cars  loaded 
with  cattle,  belonging  to  the  plaintifb,  to  be  transported  by  the  de- 
fendaot,  for  a  reward  for  tiiat  purpose  paid  or  to  be  paid  by  the 
plaintiffs  to  the  defendant,  with  reasonable  despatch  oyer  the  road 
of  the  defendant ;  bnt  the  defendant  did  not,  nor  wonld,  transport 
the  same  with  reasonable  despatch,  but  detained  the  same  upon  its 
road,  in  the  City  of  Baltimore,  from  the  time  of  the  deliveiy  to 
the  defendant  until  about  half  past  12  o'clock  a.  m.  of  the  momiog 
of  Monday,  July  29di,  1878.  By  reason  whereof  the  said  car%  so 
laden  witn  cattle,  failed  to  reach  Jersey  City  stock-yards,  their 
point  of  destination,  until  the  hour  of  3  o'clock  p.  ic  of  the  day 
last  mentioned,  and  too  late  for  the  market  of  that  day ;  and  the 
l^tifEiB  were  compelled  to  retain  the  cattle  until  the  market  of 
Wedaesday  following,  whereby  a  large  shrinkage  took  place  in  the 
weight  of  the  cattle,  and  deterioration  of  their  condition,  and  the 
|dainti£b  were  put  to  great  expense,  in  feeding  the  cattle  during 
the  period  of  dela^,  and  loss  ot  time  thereby,  and  suffered  loss  by 
reason  of  the  declme  in  the  market  yalue  oi  the  cattle,  etc 

The  Court  below  oy^mled  the  demurrer,  and  required  the  de* 
fendant  to  plead,  and  the  question  is,  whether  that  ruling  was  cor- 
leet. 

As  the  defendant  is  charged  with  failure  of  duty,  in  the  exercise 
of  its  calling  as  a  common  carrier  for  hire,  the  question  raised  by 
the  demurrer  is,  whether  on  a  Sunday  there  was,  in  the  absence  of 
a  medal  contract,  a  common  law  duty  imposed  upon  it,  unrestricted 
ana  unaffected  by  statute,  to  carry  or  forward  the  cattle  of  the 
plaintiffs  on  that  day,  under  the  facts  alleged  in  the  declaration. 

The  declaration  does  not  allege  in  terms  that  the  cattle  were  de- 
livered to  the  defendant  for  transportation  on  Sunday,  but  it  al- 
leges that  the  defendant  receiyed  of  the  Baltimore  and  Ohio  B.  B. 
Co,  a  connecting  road,  the  cattle  on  the  28th  of  July,  1878,  to  be 
transported  with  reasonable  despatch  oyer  its  road,  it  is  die  duty 
of  the  Court  to  notice  the  days  of  the  week  on  which  particular 
<lajB  of  the  month  fall ;  and  hence  we  know,  without  other  aver- 
ment, that  the  28th  of  July,  1878,  was  Sun<lay.  Hoyle  v.  Com- 
^is,  1  Strang,  387 ;  Ellgour  v.  Miles,  6  G.  and  / .  268.  And 
in  the  regular  division  of  time,  Sunday  embraces  all  of  the  twenty- 
fonr  hours  next  ensuing  the  midnight  of  Saturday. 

Supposing  the  defendant  to  have  professed  and  held  itself  out 
is  a  common  carrier  of  live  stock  on  Sunday  as  on  other  days  of 
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the  week,  whether  it  would  have  been  bound  to  accept  for  canis^ 
from  the  plaintiffB,  or  from  a  connecting  road,  stock  offered  on  a 
Sunday,  is  a  question  not  necessary  to  be  decided.  It  is  alleged 
that  the  plaintiff's  stock  was  offered  on  Sunday  and  actually  received 
by  the  defendant  to  be  transported  over  its  road,  with  reasonable 
despatch.  The  action  is  founded  upon  the  common  law  duty  and 
liability  of  the  defendant  as  a  common  carrier  of  live  stock,  and 
not  upon  any  special  contract  either  as  between  the  plaintiffs  and 
defendant,  or  as  between  the  defendant  and  other  connecting  roads. 
It  is  alleged  that  the  defendant  detained  the  stock  on  its  road  at 
Baltimore  for  a  period  of  about  seven  or  eight  hours,  after  reodv- 
ing  it  to  be  transported,  whereby  loss  and  iniury  accrued  to  the 
plaintiffs ;  and  the  question  is,  whether  the  defendant  was  justified 
in  the  detention  by  the  fact  that  the  stock  was  received  upon  the 
road  on  Sunday,  about  4  o'clock  p.  m. 

Most,  if  not  all,  of  the  States  of  the  Union  have  what  are  famil- 
iarly known  as  Sunday  laws ;  and  while  they  may  differ  in  their 
phiuseology  and  the  penalties  imposed,  they  are  substantially  the 
same  in  their  general  scope  and  provision ; — ^all  looking  to  keeping 
the  day  isaered,  and  as  one  of  rest  from  secular  employments,  (n 
these  laws  there  has  been  great  diversity  of  interpi-etation.  Some 
courts  holding  to  them  with  great  strictness,  while  others  have 
construed  them  with  considerable  liberality, — ^and  especially  in 
cases  where,  by  strict  construction,  impediments  and  embamufr 
ments  would  be  raised  to  the  great  carrying  business  of  the  country. 
In  this  court  we  have  had  no  case  analogous  to  the  present;  but, 
looking  to  what  has  been  decided  elsewhere,  we  have  no  doubt  in 
concluding  that  our  Sunday  law  as  found  in  the  Code,  Art  30, 
sec.  178,  has  no  application  to  this  case  whatever.  That  statute 
forbids  all  persons  to  "  work  or  to  do  any  bodily  labor  on  the  Lord's 
day,  commonly  called  Sunday ;"  and  it  provides  that  no  person 
shall  command  or  willingly  suffer  any  of  his  servants  to  ao  any 
manner  of  work  or  labor  on  that  day — ^works  of  necessitv  and 
charity  always  excepted ; — and  a  small  penalty  is  prescribed  for  a 
breach  of  the  statute. 

According  to  the  principles  of  the  common  law,  applicable  to 
common  carriers,  the  defendant  having  accepted  the  stock  to  be 
transported  over  its  road,  in  the  usual  course  of  transit,  it  at  onoe 
became  its  duty  to  forward  the  same  vrithout  tmnecessaiy  delay  or 
detention.  Its  obligation  was  to  carry  according  to  its  public  pro- 
fession, and  the  conveniences  at  its  command.  Johnson  v.  Hid- 
land  K.  Co.,  4  Exch.  367.  And  if  injury  be  sustained,  by  reason 
of  any  neglect  of  this  duty,  or  other  wrongful  act,  in  the  carrying 
and  delivery  of  the  cattle,  the  fact  of  their  having  been  received 
to  be  carried,  or  having  been  carried,  on  Sunday,  can  afford  no  ex- 
cuse to  the  defendant,  or  exoneration  from  liability.  The  carrying 
forward  of  the  cattle  by  the  defendant  on  Sunday  was  not  ill^al ; 
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it  was  fairlj  and  jnstly  a  work  of  necessity,  and  therefore  excepted 
from  the  operation  ox  the  statnte.  .  And  that  being  the  case,  tnere 
is  no  ground  for  the  excuse  relied  on  by  the  defendant.  Powhatan 
Steamboat  Co.  v.  R  R.  Co.,  24  How.  247,  253 ;  Carroll  v,  Staten 
Island  R  Co.,  68  N.  Y.  126 ;  Fla^g  ^^  Millbury,  4  Cush.  243.  And 
eren  upon  the  supposition  that  the  plaintiffs  were  violating  the  law 
in  havmg  their  cattle  transported  on  a  Sunday,  it  is  well  settled  Uiat 
the  defendant  could  not  avail  itself  of  such  infraction  of  the  law  by 
the  plaintiffs,  as  a  defence  to  an  action  for  the  consequences  of  a 
wrong  or  negligence  of  its  own.  Phil.,  Wilm.  and  Balto.  K.  Co.  v. 
Steam  Towboat  Co.,  23  How.  209 ;  Mohoney  v.  Cook,  26  Penn.  St. 
342 ;  Sutton  v.  Town  of  Wauwatosa,  29  Wis.  21 ;  Carroll  v.  Staten 
IfilaDd  R.  Co.,  68  N.  Y.  126.  The  court  below  was  clearly  ri^ht, 
therefore,  in  overruling  the  demurrer  of  the  defendant  to  the  aec- 
kration  of  the  plainti&. 

And  having  disposed  of  the  question  raised  upon  the  demurrer 
to  the  declaration,  we  come  now  to  consider  the  questions  raised 
upon  the  facts  of  the  case  as  proved  upon  the  trial,  under  the  plea 
of  the  general  issue,  not  guilty. 

The  defendant  owned  and  operated  a  line  of  railroad  between 
Baltimore  and  Philadelphia,  connecting  at  Canton,  a  mile  and  a 
giiarter  out  of  Baltimore,  by  ferry,  with  the  Baltimore  and  Ohio 
A.  R,  at  Locust  Point,  and  at  Grav's  Ferry,  near  Philadelphia, 
with  the  Pennsylvania  II.  R     Its  principal  offices,  and  the  home 
of  its  rolling  stock,  wei-e  and  are  still  in  Philadelphia,  and  the  men 
for  mnning  its  trains  come  from  that  point ;  and  all  orders  for 
nmning  trains  issue  from  the  same  place.     The  defendant  ran  no 
regular  freight  trains  on  Sunday  during  the  summer  of  1878,  and 
none  were  on  the  schedules  or  otherwise  advertised  for  that  day  of 
the  week.    But  special  trains  were  run  on  Sunday  for  the  accom- 
modation of  tlie  cattle  trade,  by  an  arrangement  with  the  Baltimore 
and  Ohio  R  B.  Co.,  which  had  been  in  existence  for  some  time 
previous.    And,  according  to  the  testimony  of  witnesses,  the  usual 
and  regular  course  of  dealing,  as  between  the  two  companies,  was 
for  the  Baltimore  and  Ohio  K.  B.  Co.  to  give  notice  by  telegraph, 
on  Saturday,  and  again  on  Sunday  morning,  of  what  cattle  there 
would  be  for  transportation  over  tlxe  defendant's  road  during  .the 
day  of  Sunday.     Such  notice  was  given,  as  stated  by  the  witness, 
to  the  defendants  agents  at  Canton,  tliat  they  might  be  ready  to 
receive  the  cattle,  and  also  to  the  defendant's  agents  at  the  Presi- 
dent Street  depot,  in  the  city,  that  they  might  hold  over  the  neces- 
eary  crews,  ana  have  them  and  the  en^nes  in  readiness  to  take  for- 
ward the  trains ;  that,  upon  the  arrival  of  the  cattle  trains  at  Canton 
from  Locust  Point,  the  defendant's  agent  at  the  President  Street 
depot,  upon  notice,  would  send  down  the  crews  and  engines  to 
take  on  tne  trains. 
With  this  arrangement  existing,  the  plaintiffs,  on  Saturday,  the 
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37th  of  July,  1878,  started  from  the  Ohio  Biver,  at  Parkerd>iiTg« 
West  Yirginia,  thirteen  car  loads  of  cattle,  over  the  Baltimore  and 
Ohio  R.  K.,  destined  for  Jersey  City.  The  train  was  re^larly  due 
in  Baltimore  at  12  o'clock,  m.  of  Sunday,  the  28th  of  July.  It  did 
not,  however,  arrive  on  time.  It  reached  Mount  Clare,  Baltimore^ 
a  little  before  5  o'clock  of  that  afternoon ;  and  it  left  that  statioii 
for  Locust  Point  about  5.35  p.  m.  ;  and  all  the  cars  did  not  reach 
the  tracks  of  the  defendant's  road  at  Canton  before  7  o'clock  p.x. 
The  distance  from  Baltimore  to  Gray's  Ferry,  by  the  defendant's 
road,  is  ninety-six  miles  \jaiA  from  the  latter  point  to  Jersey  City, 
by  ibe  Pennsylvania  B.  B.,  the  distance  is  eishty-nine  miles;  and 
the  time  usually  taken  for  the  running  of  cattle  trains  from 
Baltimore  to  Jersey  City  is  from  ten  to  twelve  hours. 

It  is  shown  in  proof,  by  the  testimony  of  witnesses,  and  the  pro- 
duction of  telegrams,  that  on  Saturday,  July  27th,  at  12.45  p.  iL, 
the  agents  of  the  Baltimore  and  Ohio  B.  B.  Co.,  at  Mount  dare, 
notified,  by  telegraph,  the  agents  of  the  defendant,  at  the  home 
office  in  Phikdelphia,  at  the  President  Street  depot,  in  BaltiiiHwe, 
and  at  Canton  station,  that  there  would  be,  on  tne  following  daj, 
from  twenty  to  thirhr  cars  of  stock  to  ^o  through  to  Philadelphia 
and  "New  York;  ana  that  they  would  leave  Mount  Clare  station, 
at  about  S^  o'clock  p.  ic.  On  Sunday,  the  28ih,  several  despatches 
were  sent  from  the  office  of  the  Baltimore  and  Ohio  B.  B.  Co.  to 
the  agents  of  the  defendant,  announcing  stock  to  be  forwarded  to 
Philadelphia  and  Jersey  Cily,  and  all  of  which  despatches  were 
duly  received  by  the  agents  of  the  defendant.  The  first  of  these 
appears  to  have  been  sent  at  3.40  p.  m.,  giving  notice  of  fifteen 
cars  by  numbers  and  consignments.  The  next  to  the  defendant's 
agent  at  Canton,  at  3.45  p.  m.,  and  to  the  agent  at  the  President 
Street  depot,  at  5.10  p.m.  Another  was  sent  at  4.55  p.m.  to  the 
agents  at  Philadelphia,  Baltimore  and  Canton,  giving  notice  of 
twenty-four  cars,  by  numbers  and  consignments ;  and  another  was 
sent  to  same  agents  at  5.20  p.  m.,  this  last  giving  notice  of  thirteen 
cars,  by  numbers  and  consignments,  and  having  special  reference 
to  the  plaintiffs'  stock.  By  the  despatch  that  was  sent  to  the  de- 
fendant's agent  at  Canton  at  3.45  p.  m,  and  to  the  agent  at  the 
President  Street  depot  at  5.10  p.  m.,  those  agents  were  informed 
that  fifteen  cars  of  stock  were  still  out ;  that  they  were  expected 
by  3i  o'clock  p.  m.  ;  that  they  were  to  go  to  New  York ;  and  the 
agents  were  requested  to  "  arrange  to  run  them  through  without 
delay."  The  fifteen  car  loads  here  referred  to  mcluded  the  thir- 
teen belonging  to  the  plaintifb. 

Upon  the  notification  thus  given,  the  defendant  had  in  reserve 
at  Baltimore  but  two  engines  and  two  sets  of  hands  to  take  for^ 
ward  the  cattle  trains  that  arrived  during  the  afternoon  of  Sunday, 
the  28th  of  July.  Of  the  cars  that  arrived  between  3  and  4 
o'idlodc  of  that  afternoon,  two  trains  were  made  up,  and  were  sent 
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forward  about  5  o'clock  that  evening ;  the  engine  for  the  firet  train 
leaving  President  Street  depot  at  4.35  p.m.,  and  that  for  the  second 
at  4,51  PM.J  the  whole  number  of  cars  in  the  two  trains  being 
thirty-nine — nine  more  than  were  given  notice  of  by  the  despatch 
of  Saturday.  The  cars  with  the  plaintiffs'  cattle,  having  been  re- 
ceived on  the  defendant's  road  about  7  o'clock  p.m.,  were  not 
taken  forward  until  fifteen  minutes  after  12  o'clock  that  night. 
They  were  delivered  on  the  tracks  of  the  Pennsylvania  E.  K., 
at  Gray's  Ferry,  on  the  morning  of  July  29th,  at  about  5.10  a.m., 
and  they  were  moved  forward  on  the  last-mentioned  road  a  few 
minutes  before  6  o'clock  of  that  morning.  The  cattle,  however, 
did  not  arrive  at  Jersey  City  until  about  2i  or  3  o'clock  p.m.  of 
that  day,  and  too  late  for  that  day's  market.  The  next  market  day 
was  Wednesday,  when  the  cattle  were  sold. 

In  the  absence  of  an  express  contract,  the  common  law  duty  and 
liability  of  a  common  earner  for  the  safe  carriage  and  due  delivery 
of  live  animalfl  are  the  same  as  that  for  the  carriage  and  delivery 
of  other  property ;  the  Kabihty  in  all  cases  being  qualified  by  the 
nature  and  inherent  tendencies  of  the  thing  carried.  In  undertak- 
ing the  carriage  of  live  stock,  therefore,  the  carrier  assumes  the 
obligation  to  deliver  safely,  and  within  a  reafionable  time,  having 
due  r^pect  to  the  circumstances  of  the  case.  Balto.  and  Ohio  Ti. 
K.  Co.  V.  Brady,  32  Md.  333 ;  Smith  v.  Ey.  Co.,  12  Alleji, 
531 ;  Mynard  v.  Syracuse  R.  Co.,  71  N.  T.,  180.  The  same  prin- 
ciple, though  not  necessarily  involved,  nor  expressly  decided,  was 
recognized  in  the  case  of  Bankard  v.  Bait,  and  Ohio  B.  B.  Co.,  34 
Mi  197. 

In  this  case  there  can  be,  of  course,  no  liability  on  the  part  of 
the  defendant  for  any  delay  in  the  transportation  of  the  cattle  be- 
foDB  they  reached  the  tracks  of,  and  were  received  by,  the  defend- 
ant; nor  is  the  defendant  liable  for  any  delay  in  carrying  forward 
the  cattle  after  they  were  delivered  on  the  tracks  of  the  Pennsyl- 
vania B.  R.  Co.,  at  Gray's  Ferry.  In  the  case  of  an  intermediate 
carrier,  as  the  defendant  in  this  case,  that  accepts  property  for  car- 
nage, directed  to  a  place  beyond  the  terminus  of  its  route?,  the  law, 
in  the  absence  of  a  special  contract,  or  of  special  circumstances, 
implies  an  midertaking  on  the  part  of  the  carrier  to  deliver  the 
pro^rty  carried,  at  the  end  of  its  route,  to  the  next  succeeding 
carrier ;  and  for  any  failure  in  this  duty,  within  a  reasonable  time, 
the  carrier  is  liable  to  all  the  consequences  of  such  failure.  B. 
R  Co.  V.  Manf.  Co.,  16  Wall.  318 ;  B.  B.  Co.  v.  Pratt,  22 
Wall  123;  Pratt  v.  By.  Co.,  95  U.  S.  43 ;  Bawson  v.  Holland, 
59  N.  T.  611 ;  Phil.,  Wilm.  and  Bait.  B.  Co.  v.  Harper,  29  Md. 
330.  The  principal  question  here  is,  whether,  according  to  the 
ordinaiy  extent  and  usual  course  of  the  cattle  trade  on  Sunday, 
over  the  defendant's  road  from  Baltimore,  and  the  notice  given  the 
defendant's  agents  of  the  approach  of  trains  for  transportation  on 
6  A.  &  E.  R  Cas.— 14 
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Sunday,  the  28th  of  July,  the  defendant  had  made  reasonable  pro- 
vision, and  exerted  due  care  and  diligence,  to  guard  against  delay 
in  forwarding  the  cattle  trains  that  might  be  received  from  the 
Baltimore  and  Ohio  R.  R.  on  that  day;  or  whether,  upon  the 
receipt  of  such  notice  as  was  jgiven,  the  requisite  means  or  equip- 
ment could  have  been  provided,  by  reasonable  exertion,  to  ta^ 
forward  the  plaintiffs^  cattle  without  the  delay  that  actnallj  o& 
curred  ?  And  this  is  a  question  that  should  have  been  submitted 
to  the  jurv  for  their  determination,  upon  all  the  proof  iq  the  cause. 
If  the  defendant  provided  reasonable  equipment  to  meet  the  re- 

auirement  of  the  Sunday's  transportation  in  the  usual  course,  upon 
iie  notice  received,  and  the  plamtifis'  cattle  were  carried  forward 
and  delivered  with  due  diligence  and  as  much  expedition  as  it  was 
practicable,  under  the  circumstances  of  the  case,  the  defendant  is 
not  liable  for  the  consequences  of  the  unavoidable  delay ;  that  is 
to  say,  a  delay  that  could  not  have  been  avoided  by  tibe  exercise  of 
reasonable  precaution  and  diligence.  But,  on  the  other  hand,  if  the 
delay  could  have  been  avoided  by  the  use  of  due  diligence  and  the 
maMng  of  proper  effort  to  send  forward  the  cattle  with  ready  and 
convenient  despatch,  and  injury  resulted  from  a  failure  in  tliat  re- 
spect, the  defendant  is  liable  therefor.    The  duty  to  deliver  safely 
and  the  duty  to  deliver  in  due  time  are  distinct  obligations.    The 
time  of  deliveiy  is  often  a  matter  of  express  contract ;  but  when, 
as  in  this  case,  there  is  no  express  contract,  there  is  an  implied  ob- 
ligation to  deliver  within  a  reasonable  time,  and  that  means  the 
time  within  which  the  carrier  can  deliver,  using  all  reasonable  exer- 
tion and  taking  all  reasonable  precaution,  to  avoid  delay.    That 
proposition  would  appear  to  be  well  settled  upon  undoubted  au- 
thority.   Parsons  v.  Hardy,  14  Wend.  215 ;  Taylor  v.  G.  N.  By. 
Co.,  L.  R,  1  C.  P.  885 ;   Sto.  on  Bailm.,  sea  -545a ;   1  Pars,  on 
Contr.  (4th  ed.),  659,  and  cases  there  cited.    And  in  determining 
the  question  of  the  liability  of  the  defendant  on  the  facts  of  this 
case,  that  principle  is  important  to  be  observed. 

With  respect  to  the  question  of  damages  and  the  extent  thereof 
to  which  the  plaintiffs  may  be  entitled  to  recover,  it  is  only  neces- 
sary to  say  a  few  words,  in  view  of  the  authorities  upon  me  sub- 
ject. As  it  is  sought  to  charge  the  defendant  with  the  conse- 
quences  of  the  delay,  and  the  f  aSiure  to  use  such  degree  of  diligence 
in  forwarding  the  cattle  as  would  have  secured  their  arrival  at 
Jersey  City  in  time  for  the  cattle  market  of  Monday,  the  29th  of 
July,  it  is  material  and  necessary  that  it  should  be  shown  HhsX  the 
defendant  had  knowledge,  or  from  the  circumstances  of  the  case 
and  the  course  of  the  trade  it  might  have  reasonably  inferred,  that 
tiie  cattle  were  intended  for  the  market  of  that  day.  The  defend- 
ant, at  least,  should  have  had  an  opportunity  of  contemplating  the 
special  consequences  of  a  breach  of  dutv,  or  of  making  some 
special  provision  against  incurring  the  liability  therefor ;  and  with- 
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out  notice  this  conld  not  well  have  been  done.  Hadley  v.  Baxen- 
dale,  9  Exch.  341 ;  Great  West  Rj.  Co.  v.  Bedmayne,  L.  R.,1  C. 
P.  329 ;  Home  v.  Midland  Ry.  Co.,  L.  R.,  8  C.  P.  131 ;  Grindle 
V.  EaBtem  Exp.  Co.,  67  Me.  317. 

With  these  principles  in  view,  we  may  now  dispose  of  the  sev- 
eral prayers  nued  upon  by  the  court  below,  and  which  were  die 
subjects  of  exception  by  the  defendant. 

The  first  prayer  on  the  part  of  the  plaintiffs,  and  which  was 
granted,  we  think  erroneous.    By  that  prayer  it  was  not  submitted 
to  the  jury  to  find  whether  the  defendant  had  made  proper  exer- 
tions, and  used  due  and  reasonable  diligence,  under  all  the  drcum- 
stances  of  the  case,  to  ayoid  unnecessary  delay  in  the  transportation 
of  the  cattle ;  or  whether  the  cattle  could  nsLYe  been  carried  for- 
ward with  greater  expedition  and  despatch  than  they  were,  by  the 
use  of  reasonable  precaution  and  diligence  on  the  part  of  the  de- 
fendant, under  the  circumstances  in  reference  to  which  it  was 
called  upon  to  act.    The  prayer  assumes  it  as  a  prindple  that,  the 
defendant  having  aoceptea  the  property  for  carnage  for  a  particu- 
lar market,  the  delay  of  fiye  hours  more  than  the  usual  time  could 
not  be  excused,  and  that  the  defendant  was  bound  to  carry  and  de- 
liver within  a  certain  time,  without  reference  to  causes  and  continr 
geneies  referred  to  in  the  eridence,  and  whether  they  were  reason- 
ably within  the  defendant's  control  or  not    This,  as  we  haye 
shown,  is  not  the  law,  in  the  absence  of  an  express  contract  re- 
qnirin^  such  deliyeiy.    That  prayer,  therefore,  should  haye  been 
refofieo. 

The  plaintiffs'  second  prayer,  which  was  also  granted,  has  not 
heen  seriously  questioned  in  this  conrt.  It  appears  to  be  substan- 
tially correct,  when  construed  in  reference  to  the  facts  required  to 
be  found  by  the  first  prayer,  and  other  undisputed  facts  in  the 
case ;  and  we  shall  therefore  say  nothing  more  in  r^ard  to  it 

The  first  prayer  on  the  part  of  the  de^ndant,  which  was  rejected, 
we  think  should  haye  been  granted.  It  was  not  as  full  and  as 
explidt,  perhaps,  as  it  might  haye  been  made ;  but  it  would  seem 
to  embody  all  the  elements  of  fact  to  make  it  a  good  defence  to  the 
action,  if  found  by  the  jury. 

The  defendant's  second  prayer  was  properly  refused.  If  the 
defendant  had  been  guilty  of  such  negligence  in  the  transportation 
of  the  stock  as  to  render  it  liable,  it  could  not  relieye  itself  by 
showing  that  a  connecting  road  might  haye  made  up  for  its  default 
The  duties  and  liabilities  of  the  two  roads  were  entirely  distinct ; 
^d  no  reooyery  could  be  had  against  either,  unless  the  injury  com- 
plained of  was  caused  by  or  resulted  from  the  default  oi  the  par- 
ticnkr  party  sued.  The  Pennsylyania  R.  R  Co.  might  well 
^J  that,  if  the  cattle  train  had  been  deliyered  on  its  tracks  at 
Cray's  Ferry  four  or  fiye  hours  sooner  than  it  was,  it  would  haye 
'cacned  Jersey  City  in  ample  time  for  the  market  of  Monday,  the 
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29th  of  Jnly»  The  defendant's  third  prayer  was  also  properly  re- 
fused, because  it  made  the  defendant's  liability,  to  some  extent,  to 
depend  upon  the  exercise  or  non-exercise  of  such  reasonable  dili- 
gence as  might  have  been  within  the  power  of  the  PeiiDsjl- 
vania  B.  B^  Co.  But  we  think  the  fourth  and  fifth  prayers  of 
the  defendant,  as  offered,  were  unobjectionable,  and  should  have 
been  granted.  The  sixth  prayer  was  properly  refused.  The  mere 
fact  that  the  plaintiffs'  agent  had  knowledge  of  what  had  been 
done,  or  of  what  was  being  done,  in  regard  to  the  cattle  and  their 
destination,  could  in  no  manner  affect  the  defendant's  Uabihty  for 
failure  or  neglect  in  the  discharge  of  its  duty  as  carrier. 

It  follows  that  the  judgment  below  must  be  reversed,  and  a  new 
trial  ordered. 

Judgment  reversed,  and  new  trial  awarded. 

See  next  case. 


Theodobb  p.  Buoheb 

V. 

FrrcHBXTRG  B.  B.  Co. 

(181  ManachmetU  BeporU,  156.  AprU  9,  1881.) 

The  Bt.  of  1877,  c.  282,  enacting  that  the  provisionfl  of  the  Gen.  Sts.  c  84, 
{  2,  *' prohibiting  travelling  on  the  Lord's  day,  shall  not  constitote  a  defence 
to  an  action  against  a  common  carrier  of  passengers  for  any  tort  or  injary 
suffered  by  a  person  so  travelling, ''  does  not  apply  to  an  action  brought  after 
it  went  into  effect  for  an  injury  received  before  its  enactment. 

In  an  action  lu^amst  a  railroad  compan]^  for  personal  injuries  occasioned  to 
the  plaintiff  while  a  passenger  in  one  of  its  cars,  it  appeared  that  he  was  a 
travelling  agent  for  an  insurance  company;  that  his  sister,  who  was  unwell 
and  was  temporarily  residing  in  a  distant  State,  had  written  to  him  that  she 
had  had  a  severe  attack  of  illness  and  desired  to  be  carried  to  her  home; 
that  he  had  written  to  her,  stating  his  situation,  that  he  was  travelling,  and 
asking  her  to  arrange  with  a  friend  to  bring  her  as  far  as  a  certain  city,  and 
that  he  would  make  arrangements  for  some  one  to  accompany  her  from  that 
place  to  her  home,  if  her  friend  could  not  come  with  her  any  farther;  that 
he  expected  an  answer  to  his  letter  would  reach  B.  in  a  week,  which  would 
decide  whether  he  would  have  to  go  after  her,  or  whether  her  friend  would 
take  her  home;  that,  after  writing  this  letter,  he  was  absent  from  B.  for 
about  three  weeks,  travelling  on  his  insurance  business,  but  expected  to 
reach  there  on  the  evening  of  a  certain  Saturday,  for  the  purpose  of  getting 
his  mail,  procuring  funds  and  attending  to  his  business  at  tne  ofKce  of  the 
insurance  company;  and  that  he  missed  a  connection  of  trains,  and,  being 
desirous  to  reach  B.  in  order  that  he  nught  receive  the  expected  reply  from 
his  sister,  took  passage  on  a  freight  train  of  the  defendant  on  the  f oUowing 
Sunday  morning,  and  received  the  injuries  complained  of.  EbUd^  that  there 
was  no  evidence  which  would  justify  the  jury  in  finding  that  the  plaintiff 
was  travelling  from  necessity  or  charity,  within  the  meaning  of  toe  Gen. 
Sts.  c.  84,  S  2. 
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ToET  for  personal  injuries  occasioned  to  the  plaintiff,  on  Sunday, 
August  6, 1876,  while  a  passen^r  in  one  of  tne  defendant's  cars. 
The  answer  set  up  that  the  pkmtifi  was  travelling  on  the  Lord's 
day  in  violation  of  law.  At  the  trial  in  this  coiurt,  before  Ames, 
J.,  the  jury  returned  a  verdict  for  the  plaintiff ;  and  the  defendant 
allied  exceptions.     The  facts  appear  in  the  opinion. 

The  case  was  argued  in  IN'ov.,  1S79,  and  re-ar^ed  in  March,  1881. 

E.  D.  Sohier  &  C.  A.  Welch,  for  the  defendant. 

A  A.  Banney,  for  the  plaintiff. 

Endicott,  J. — The  first  question  in  this  case  is  whether  the  St. 
of  1877,  c.  232,  applies  to  actions  brought  after  it  went  into  effect, 
to  recover  damages  from  a  common  carrier  of  passengers  for  in- 
juries received  before  its  enactment.  The  statute  is  brief,  and  is 
in  these  words  :  **  The  provisions  of  section  two  of  chapter  eighty- 
four  of  the  Cteneral  Statutes,  prohibiting  travelling  on  the  Lord's 
day,  shall  not  constitute  a  defence  to  an  action  a^nst  a  common 
carrier  of  passengers  for  any  tort  or  injury  suffered  by  a  person  so 
traveUing.'*  It  took  effect  upon  its  passage,  May  15^  1877.  The 
alleged  injury  was  received  in  August,  1876,  and  this  action  was 
brought  in  March,  1878. 

It  may  be  stated  as  a  general  rule  applicable  to  the  interpreta- 
tion of  a  statute,  that  it  shall  have  a  prospective  operation  only, 
unless  it  is  distinctly  expressed  in  the  statute,  or  clearly  to  be  im- 
plied from  its  provisions  that  it  is  to  have  a  retroactive  effect.  It 
was  said  by  Chancellor  Kent,  that  a  statute  is  not  to  have  any  ret- 
rospective operation ;  and  Mr.  Justice  Merrick,  in  commenting  on 
this  in  Garneld  v.  Bemis,  2  Allen,  445,  said :  "  This  statement  of 
the  doctrine,  however,  is  undoubtedly  subject  to  some  qualifica- 
tion. It  is  not  strictly  and  rigidly  applicable  in  all  cases  in  respect 
to  statutes  of  a  reme(Mable  character.  But  it  is  always  to  prevail 
except  where  a  different  intent  is  distinctly  indicated  and  provided 
for.  And  the  general  rule  is  laid  down,  as  one  not  subject  to  any 
exception,  that  they  are  never  to  be  allowed  to  have  a  retroactive 
operation,  where  it  is  not  required  either  by  the  express  command 
of  the  Legislature  or  by  an  unavoidable  implication  arising  from 
the  necessity  of  adopting  such  a  construction  in  order  to  give  ple- 
nary effect  to  their  provisions."  Gerry  v.  Stoneham,  1  Allen,  319 ; 
King  V.  Tirrell,  2  Gray,  331 ;  Whitmans  Hapgood,  10  Mass. 437 ; 
Murray  v.  Gibson,  15  How.  421. 

Though  the  language  of  this  statute  is  sufficient  to  embrace  cases 
arising  as  well  beiore  as  after  its  passage,  yet  there  is  no  express 
provision  that  it  shall  be  retroactive,  and  tnere  is  no  necessity  for 
80  construing  it,  as  it  will  have  full  effect  if  confined  to  cdses  sub- 
seouently  arising.  In  North  Bridgewater  Bank  v.  Copeland,  7 
Allen,  139,  the  St.  of  1863,  c.  242,  was  under  consideration,  which 
provides  that  "  usury  between  the  payee  and  the  maker  of  a  promis- 
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sory  note,  payable  on  time,  shall  not  be  a  defence  to  an  acd(m 
thereon,  brought  by  the  indorsee  to  whom  the  same  was  indorsed 
before  matority,  for  value  and  without  notice,  express  or  implied, 
of  the  usury  p  and  the  court  held  that  it  did  not  apply  to  contracts 
which  were  in  existence  at  the  time  of  the  enactment  The  lan- 
guage of  that  statute  in  making  a  change  in  the  existing  law  is 
substantiaUy  the  same  as  the  language  of  the  St.  of  1877,  c  232; 
and,  having  been  passed  upon  by  tms  court,  it  is  not  to  be  pre- 
sumed that  the  Legislature  mtended  to  give  any  larger  effect  to  the 
provisions  of  tie  St.  of  1877.  We  are  therefore  of  opinion  that 
the  St.  of  1877  does  not  apply  to  this  case,  and  that  the  defendant 
could  properly  set  up  that  tne  plaintiff  was  travelling  on  the  Lord's 
day. 

The  cases,  in  which  it  has  been  held  that  statutes  regulating  the 
rules  of  practice  in  the  conduct  of  suits  may  apply  to  actions 
brought  before  as  well  as  after  their  enactment,  have  no  applica- 
tion to  this  case ;  they  relate  to  forms  of  proceeding,  and  go  not 
materially  affect  the  rights  of  parties.  Kobbins  v.  Holman,  11 
Gush.  26 ;  Gleoi^  v.  Raed,  101  Mass.  878,  and  cases  cited.  In 
the  case  at  bar,  this  defence  was  a  legitimate  and  proper  one,  under 
the  law  existing  at  the  time  of  the  aUeged  injury. 

Kor  can  we  hold,  upon  the  facts  reported,  that  there  was  any 
evidence  which  would  warrant  a  jury  in  finding  that  the  plaintin 
was  travelling  on  the  6th  of  August,  which  was  the  Lord's  day, 
from  necessity  or  charity,  within  the  meaning  of  the  Gen.  Sts.  c 
84,  §  2.  It  appears  from  his  reported  testimony,  that  he  was  a 
tnvelling  agent  in  Kew  England  for  a  fire  insurance  companj; 
that  his  sister  was  unwell,  and  was  temporarily  residing  in  Minne- 
sota ;  that  on  the  second  week  of  July  she  had  written  to  him  that 
she  had  had  a  severe  attack  of  illness,  and  desired  to  be  carried 
home  to  Philadelphia.  And  about  July  15  he  had  written  to  her, 
stating  his  situation,  that  he  was  travelling,  and  asking  her  to  ar- 
range with  a  friend  to  bring  her  as  far  as  Chicago,  and  that  he 
would  make  arrangements  for  some  one  to  accompany  her  from 
Chicago  to  Philadelphia,  if  her  friend  could  not  come  with  her 
any  farther.  To  this  letter  he  expected  an  answer  to  reach  Bos- 
ton in  a  week,  that  is,  about  July  21,  which  would  decide  whether 
he  would  have  to  go  after  her,  or  whether  her  friend  would  take 
her  home.  In  his  cross^xamination,  he  stated,  ^'  When  I  wrote  to 
my  sister,  it  was  to  see  what  arrangement  she  could  make  to  be 
brought  home  that  might  save  me  Sam  leaving  my  field  of  labor." 
After  writing  this  letter,  he  appears  to  have  been  absent  from  Bos- 
ton, travelling  on  his  insurance  business,  until  Saturday,  August  5. 
He  had  expected  to  arrive  in  Boston  that  evening,  where  he  was 
^oing  for  his  mails  and  to  procure  funds,  and  to  attend  to  his  bus- 
iness at  the  office  of  the  general  agent  of  his  company.  But  he 
missed  a  connection  of  trams,  and  being  desirous  to  reach  Boston, 
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in  order  that  he  might  receive  the  expected  reply  from  his  sister, 
he  took  passage  on  a  freight  train  of  the  defendant  on  the  follow- 
ing morning,  which  was  Sunday,  and  received  the  injuries  com- 
planed  of.  And  it  is  contendea  that  he  was  travelling  from  neces- 
sity or  charity  on  that  day. 

The  act  of  the  plaintin  in  thns  travelling  on  the  Lord's  day  was 
not  an  act  of  necessity  within  the  meaning  of  the  statute.  Con- 
nolly v.  Boston,  llY  Mass.  64;  Jones  v.  j&^dover,  10  Allen,  18; 
Commonwealth  v.  Sampson,  97  Mass.  407;  Commonwealth  v. 
JosBelvn,  97  Mass.  411 ;  McGrath  v.  Merwin,  112  Mass.  467 ; 
Smith*  V.  Boston  and  Maine  B.  B.,  120  Mass.  490 ;  Davis  v.  Somer- 
ville,  128  Mass.  594. 

It  remains  to  be  considered  whether  the  travelling  was  an  act  of 
charity.    In  order  to  constitute  an  act  of  charity,  such  as  is  ex- 
empted from  the  Lord's  day  act,  the  act  which  is  done  must  be 
itself  a  charitable  act.     The  act  of  ascertaining  whether  a  charitv 
is  needful  is  not  the  charity ;  but,  so  far  as  the  statute  is  concerned, 
the  only  question  in  that  case  would  be.  Is  this  act  a  necessary  act  ? 
That  involves  the  question,  whether  the  act  is  one  which  it  is  neces- 
sary to  do  on  the  Lord's  day ;  and  no  previous  neglect  to  obtain 
the  requisite  information  on  a  previous  day  creates  a  necessity  for 
obtaining  it  on  the  Lord's  day.     If  it  were  held  otherwise,  a  man 
having  an  important  and  necessary  duty  to  perform  might  wilfully 
neglect  to  perform  that  duty  througn  the  whole  week,  and  con- 
clnde  to  do  it  on  Sunday,  because  it  was  an  act  necessarv  and 
pnqper  to  be  done.    In  the  case  at  bar,  it  is  not  sufficient  that  it 
was  more  convenient  for  the  plaintiff  to  postpone  his  travelling  to 
obUin  die  letter  from  his  sister,  in  order  that  he  might  perform 
his  private  business.    In  McGrath  v.  Merwin,  ubi  supra,  the  plain- 
tiff was  repairing  a  wheel-pit  on  the  Lord's  day,  and  it  was  said  in 
the  opinion,  ^^  Tne  only  reason  for  doing  the  work  on  the  Lord's 
daj  was,  that  the  defendants  were  doing  a  large  business,  employ- 
ing many  hands,  and  ^  the  work  done  on  the  occasion  would  obvi- 
ate the  necessity  of  stopping  the  machinery  in  future.'    The  whole 
import  of  this  is  that  it  was  more  convenient  and  profitable  to  re- 
pair the  wheel-pit  on  the  Lord's  day  than  it  would  be  to  do  it  on 
any  secular  day.    This  does  not  make  it  a  work  of  necessity  or 
charity  within  the  exception  of  the  statute."    The  same  duty,  of 
ascertaining  whether  an  act  of  charity  towards  his  sister  was  to  be 
done,  had  been  resting  on  the  plaintiff  for  two  weeks.    It  would 
be  an  extraordinary  proposition  that  he  could  elect  to  do  an  act  on 
Simday  which  he  could  have  done  equallv  well  on  any  previous 
secular  day  within  that  fortnight,  and  whicli  he  had  postponed  be- 
cause he  had  considered  it  subordinate  to  his  secular  business. 
Suppose  he  had  travelled  the  previous  Sunday,  in  order  the  sooner 
to  finish  his  business  and  reach  Boston  and  obtain  this  letter,  it 
could  not  be  contended  that  travelling  on  the  previous  Sunday  was 
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an  act  of  charity.  ^  Or  snppoee  he  was  under  obligation  to  perform 
a  contract,  which  it  was  hifi  dnt j  to  complete  before  going  on  his 
charitable  jonmey,  and  for  that  reason  he  performed  secalar  labor 
all  day  Sunday,  such  labor  wonld  be  neither  necessary  nor  charita- 
ble  within  the  meaning  of  the  law. 

It  is  apparent  that  the  plaintiffs  duty  to  his  sister  was  made 
subservient  to  his  secular  business.  We  are  therefore  of  opinion 
that  the  ruling  should  have  been  given,  that  there  was  no  evidence 
which  would  justify  the  jury  in  finding  that  the  plaintiff  was 
travelling  from  necessity  or  charity,  within  the  meaning  of  the 
statute. 

Exceptions  sustained. 

Bee  note  to  next  case.  • 


Commonwealth 

V. 

Louisville  and  Nashville  R.  R.  Co. 
(Advance  Ca$e^  Kentucky.) 

The  legislative  will  is  supreme  on  all  questions  appertaining  to  the  oljBerr- 
ance  of  nie  Sabbath  as  a  day  of  rest,  and  an  act  passed  by  such  body  for 
that  purpose  must  be  held  constitutional,  unless  it  abridges  the  civil  rigkfiB  or 
privileges  of  the  citizens  of  the  State. 

Where  works  of  necessity  are  exempted  from  the  operation  of  the  stafkute, 
the  law  regards  that  as  necessary  which  the  common  sense  of  the  country,  in 
its  ordinary  mode  of  doing  business,  regards  as  necessity. 

A  railroad  company  is  Engaged  in  a  work  of  necessity  when  running  its 
trains  on  the  Sabbath  to  carry  passengers,  or  live  stock,  or  merchandi^  if 
such  work  is  necessary  for  the  public  service,  and  to  enable  it  to  dischtrge 
its  duties  and  obligations  to  the  public,  and  to  comply  with  its  contracti  as 
a  carrier  for  hire. 

P.  W.  Habdin,  Attorney-General,  for  the  Commonwealth. 

Petob,  J. — ^This  action  was  instituted  in  the  name  of  the  com- 
monwealth against  the  Louisville  and  Nashville  R.  R.  Co.  for 
an  alleged  violation  of  section  ten,  article  seventeen,  chapter 
twenty-nine  of  the  General  Statutes,  which  provides :  "  No  work 
or  business  shall  be  done  on  the  Sabbath  day  except  the  ordinary 
household  offices,  or  other  work  of  necessity  or  charity.  If  any 
person*  on  the  Sabbath  day  shall  himself  be  found  at  nis  own  or 
any  other  trade  or  calling,  or  shall  employ  his  apprentices  or  other 
person  in  labor  or  other  business,  whether  the  same  be  for  profit 
or  amusement,  unless  such  as  is  permitted  above,  he  shall  be  fined 
not  less  than  two  nor  more  than  fifty  dollars  for  each  offence.  Every 
person  or  apprentice  so  employed  shall  be  deemed  a  separate  offence. 
!rersons  who  are  members  oi  a  religious  society  who  observe  iis  a 
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Sabbath  any  other  day  of  the  week  than  Snndaj  shall  not  be  liable 
to  the  penalty  prescribed  in  this  section  if  they  observe  as  a  Sab- 
bath one  day  in  each  seven,  as  herein  provided. 

Section  two  of  title  one  of  the  Criminal  Code  provides :  "  A 
public  ofience,  of  which  the  only  punishment  is  a  fine,  may  be 
prosecQted  by  a  penal  action  in  the  name  of  the  conmionwealtn  of 
Aentncky  or  in  the  name  of  an  individual  or  corporation.    If  the 
whole  fine  be  given  to  such  individual  or  corporation,  the  proceed- 
ings in  penal  actions  are  regulated  by  the  Code  of  Practice  in  civil 
actions. 
Under  these  provisions  of  the  Code  these  proceedings  were  had. 
In  the  first  paragraph  of  the  petition  it  is  alleged  m  substance 
that  on  the  3d  day  of  April,  in  the  year  1881,  it  bemg  the  Sabbath 
day,  usually  known  as  bunday,  the  defendant  (the  r^Iroad  com- 
pany) did  run  and  operate  over  its  railroad  track  in  the  County  of 
Jefiferson  a  certain  train,  consisting  of  one  locomotive  engine,  bag- 
gage car  and  three  general  passenger  coaches.     Said  train  was  at 
the  time  running  and  transporting  for  the  profit  of  the  defendant 
passengers  and  their  baggage,  merchandise,  express  packages  and 
the  United  States  mails  mto  the  State  of  Kentucky  for  sundry 
points  within  the  State,  and  through  said  State  into  other  States. 
That  for  the  purpose  of  operating  said  train  on  the  day  aforesaid, 
the  defendant  did  hire  and  employ  certain  persons  to  work  and 
labor  on  the  train  as  engineer,  brakemen  and  baggage  master,  nam- 
ing them,  and  for  which  labor  they  were  paid  their  wages.    It  was 
further  alleged  that  it  was  not  a  work  of  necessity  or  charity,  and 
that  those  cinployed  by  the  company,  or  either  of  them,  did  not 
observe  as  a  Sabbath  any  other  day.  in  the  week  than  Sunday. 

The  second  paragraph  relates  to  the  running  on  the  same  day  of 
ears  transporting  live  stock,  goods  and  merchandise  destined  for 
varions  points  in  Kentucky,  Tennessee,  etc.,  and  by  reason  of  these 
several  violations  of  the  statute  the  commonwealth  claims  that  the 
railroad  company  became  liable  to  pay  fines  amounting  to  $350 : 
viz.,  one  fine  of  $50  for  running  and  operating  the  train,  and  six 
other  fines  of  $50  each  for  the  employment  of  me  persons  engaged 
in  the  work  and  labor  on  the  same. 

The  defendant,  in  answer  to  the  petition,  states  that  the  running 
Mid  operating  its  trains  was  necessary  on  the  day  alleged  for  the 
pabHc  service,  and  to  enable  it  to  discharge  its  duties  and  obliga- 
tions to  the  public,  and  to  comply  with  its  contract  as  a  carrier 
for  hire,  engaged  in  transporting  passengers  and  mails  of  the  United 
States,  and  m  carrying  live  stod^  goods  and  merchandise  from  one 
point  to  another,  in  and  out  of  the  State.  That  the  hire  and  em- 
ployment of  the  laborers  on  its  train  was  then  and  is  now  necessary 
lor  the  safe  and  proper  conduct  of  its  business  as  a  carrier.  That 
the  act  in  question,  if  applicable  to  the  defendant,  is  in  violation 
of  the  State  and  federal  constitution.    An  issue  was  formed,  and 
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the  cause  submitted  to  the  court  without  the  intervention  of  a  jury. 
Several  witnesses  testified  for  the  defence  to  the  effect  that  it  was 
absolutely  necessai^  for  railroad  companies  engaged  in  transport- 
ing passengers,  freight  and  the  mails  m  and  out  oi  the  State  to  ran 
their  trains  every  day,  including  the  Sabbath.  That  the  public 
convenience  and  the  necessities  of  trade  requires  that  this  uionld 
be  done.  That  the  delays  to  passengers  in  travelling  from  one  section 
of  the  State  to  the  other,  or  from  the  different  sections  of  the 
country,  if  this  was  not  done,  would  prove  vexatious  and  expensive, 
and  sometimes  ruinous,  and  that  the  transportation  of  livestock, 
fruits,  ice,  vegetables,  fish,  game,  and,  in  manv  instances,  merchan- 
dise, requires  speedy  and  rapid  delivery  in  order  to  preserve  it  and 
protect  the  rights  of  those  interested  in  it. 

The  sole  power  of  determining  the  policy  of  such  an  enactment 
as  is  brought  in  question  is  vested  in  the  legislative  department  of 
the  State  government  by  the  constitution,  and  unless  the  passage  of 
this  Sunday  law,  as  it  is  usually  termed,  is  inhibited  by  some  pro- 
vision of  that  instrument  it  must  be  sustained.  The  legislative 
will  is  supreme  on  all  such  questions,  and,  when  not  abridging  the 
civil  rights  or  privile^  of  the  citizen,  must  be  held  to  be  consti- 
tution^. The  constitutionality  of  similar  enactments  has  been 
Eassed  on  and  sustained  by  courts  of  last  resort  in  nearly  eveir 
tate  in  the  Union,  and  this  concurrence  of  opinion,  together  witli 
a  deference  to  the  former  decisions  of  this  court  on  kindred  sub- 
jects, conclude  in  our  opinion  the  constitutional  questions  raised, 
and  we  will  discuss  the  application  of  the  statute  to  the  acts  of  this 
company  alone,  entertaining  no  doubt  as  to  the  constitutionality  of 
the  law. 

The  meaning  to  be  attached  to  the  words  "or  other  work  of  ne- 
cessilv"  found  in  the  act  must  control  the  decision  of  this  case, 
and  if  we  are  to  attach  to  these  words  their  scientific  or  physical  mean- 
ing— ^that  is,  that  the  action  of  the  company  was  inevitable,  or  could 
not  have  been  otherwise — ^its  liability  would  at  once  be  fixed,  as  it 
might  have  stopped  its  trains  or  declined  to  receive  freight  or  pas- 
sengers unless  upon  the  agreement  that  the  delay  in  transportation 
should  relieve  it  from  responsibility.  Under  such  a  ruling  the  cook- 
ing of  food  or  the  feeding  of  stocK  on  the  Sabbath  might  be  dis- 
pensed with,  and  every  other  necessity  in  the  way  of  labor  that  was 
not  indispensable  to  man's  existence.  Could  tnis  have  been  the 
legislative  intent  when  using  such  language  in  the  statute  ?  or  shall 
we  not  interpret  the  words  as  having  a  legal  meaning  desired  to 
apply  to  the  wants  of  the  citizen,  adopting  the  language  in  its  con- 
struction to  the  manner,  habits,  wants  and  customs  of  the  people  it 
is  to  affect?  and  in  many  cases  the  rights  and  duties  of  those 
charged  with  a  public  or  private  duty  and  the  obligations  they  are 
under  to  others  must  also  oe  considered  in  determining  the  charac- 
ter of  labor  falling  within  the  statutory  prohibition,    it  is  argued, 
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in  the  ease  of  Sparbawk  v.  The  TJiiioii  Passenger  Bj.  Ck>.,  reported 
in  54  PennsylTania,  that  it  was  not  intended  by  such  acts  to  ex- 
empt the  party  charged  from  the  prohibition  of  the  statute  because 
his  labor  was  a  work  of  necessity  to  others,  bnt  it  must  be  a  work 
of  necessity  to  him  who  does  tne  labor.  We  do  not  so  construe 
the  statute.  If  so,  why  protect  the  apothecary  who  sells  his  medi- 
cines for  the  relief  of  the  patient,  or  the  dairyman  who  f umidies 
the  nnlk  for  his  customers,  or  the  hotel-keeper  who  fumishes  his 
pests  with  food  and  lodging.  It  is  the  exigency  of  the  object  to 
be  aooomplished  that  determines  to  a  great  extent  the  means  to  be 
resorted  to  for  that  purpose.  No  safer  rule,  we  think,  can  be  es- 
tablished or  any  better  definition  given  of  the  word  ^'  necessity" 
than  is  found  in  the  decision  cited  as  adverse  to  the  views  herein 
expressed,  and  that  is :  ^  The  law  regards  that  as  necessary  which 
the  common  sense  of  the  county,  in  its  ordinary  mode  of  doing 
business,  regards  as  necessary.  The  change  in  the  habits  and  cus- 
toms of  the  people  and  the  mode  and  character  of  transportation 
and  travel  make  that  a  necessity  at  this  day  that  half  a  century 
dnoe  would  not  have  been  so  regarded." 

It  is  impossible,  and  certainly  not  practicable,  to  draw  the  line 
of  distinction  with  certainty  between  works  of  necessity  and  such 
labor  as  falls  within  the  denomination  of  the  statute,  and  we  are 
not  disposed  to  venture  so  far  as  to  attempt  to  place  a  limit  to  the 
meaning  of  the  word  necessity,  when  appued  to  the  wants  of  man* 
In  the  case  of  McGartvick  v.  Wesson,  reported  in  4th  Ohio  State, 
it  was  held  that  works  of  necessity  are  not  limited  to  the  preserva- 
tion of  life,  health  or  property  from  impending  danger.  ^^The 
neoesdty  may  grow  out  oi,  or  indeed  be  incident  to,  the  general 
oomse  of  business,  or  even  be  an  exigency  of  a  particular  trade  or 
business,  and  yet  be  within  the  exception  of  the  act.  Hence  the 
danger  of  navigation  being  closed  may  make  it  lawful  to  load  a 
Teeeel  on  Sunday  if  there  is  no  other  time  to  do  so.'' 

In  the  case  of  the  Philadelphia  and  Saltimore  B.  B.  Co.  v. 
8team  Towboat,  reported  in  23  Howard,  the  court  said:  "We 
have  shown  in  our  opinion,  delivered  at  this  term,  that  in 
other  Christian  countries,  where  the  observance  of  Sundavs  and 
other  holidays  is  enforced,  by  both  church  and  state,  the  sailing  of 
▼esaek  engaged  in  commerce,  or  even  their  loading  and  unloadmg, 
were  daim^  among  works  of  necessity  which  are  exempt  from 
the  operation  of  such  laws.  This  may  be  said  to  be  confirmed 
by  the  usage  of  all  nations,  so  far  at  least  as  it  concerns  com- 
mencing a  voyage  on  that  day.".  Bailroad  companies  or  carriers 
of  passengers  furnish  at  this  day^  almost  every  acconmiodation  to 
the  traveUer  that  is  to  be  found  in  the  hotels  of  the  country ;  his 
meals  as  well  as  his  sleeping  apartments  are  often  fumishea  him, 
and  to  require  the  train  when  on  its  line  of  travel  to  delav  its 
joomey  that  Ihe  passenger  may  go  to  a  hotel  to  enjoy  the  Sabbath, 
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where  the  same  labor  is  recjoired  to  be  performed  for  him  as  upon 
the  train,  or  to  require  him  to  remain  on  the  train  and  there  lire 
as  he  would  at  the  hotel,  would  certainly  not  cany  out  the  purpose 
of  the  law,  and  besides,  the  necessity  for  reaching  his  home  or 
place  of  destination  must  necessarily  exist  in  so  many  instances  as 
to  make  it  indispensable  that  the  train  should  pursue  its  way.  So 
of  trains  transporting  goods,  merchandise,  live  stock,  fruits,  vege- 
tables, etc.,  that  by  reason  of  delay  would  work  great  injoiy  to 
parties  interested.  A  private  carria^,  in  which  is  the  owner  or  his 
I amilv,  driven  bv  one  who  is  empfoyed  by  the  month  or  year  to 
the  cnurch  in  wnich  the  owner  worships,  or  to  the  house  of  his 
friend  or  relative  on  the  Sabbath,  is  not  in  violation  of  the  statute. 
So  in  reference  to  the  use  of  street  railroads  in  towns  and  cities  on 
the  Sabbath  day.  Those  who  have  not  the  means  of  providing 
their  own  horses  or  carriages  travel  upon  street  cars  to  their  place 
of  worship  or  to  visit  their  friends  and  acquaintances,  and  such  is 
the  apparent  necessitv  in  all  such  cases  that  no  inquiry  will  be 
directed  as  to  the  busmess  or  destination  of  the  traveller,  whether 
on  the  one  car  or  the  other,  nor  will  an  inquiry  be  directed  as  to 
the  character  of  the  freight  being  transported.  Nor  will  the  per- 
son desiring  to  hire  the  horse  from  the  livery  stable  be  compelled 
to  disclose  the  purpose  in  view  in  order  to  protect  the  keeper  from 
the  penalty  of  the  law.  Such  employments  are  necessary,  and  not 
within  the  inhibition  of  the  statute.  The  common  sense  as  well  as 
the  moral  sentiment  of  the  country  will  suggest  that  the  merchant 
who  sells  his  goods,  or  the  farmer  who  follows  his  plough,  or  the 
carpenter  who  labors  upon  the  building,  or  the  saloon-keeper  who 
sells  his  liquors  on  Sunday,  are  eadh  and  all  violating  the  law  by 
which  it  is  made  penal  to  follow  the  ordinary  avocation  of  life  on 
Sunday.  The  ordinary  usages  and  customs  of  the  coimtry  teach 
us  that  to  pursue  such  employments  on  the  Sabbath  is  wrong. 
Every  man  realizes  the  distinction  between  pursuing  such  avo- 
cations and  that  of  transporting  the  traveller  to  his  home,  or  the 
pursuit  of  such  employments  as  must  result  from  the  necessary 
practical  wants  of  trade. 

This  statute  is  only  a  civil  regulation  enacted  from  motives  of 
public  policy  alone,  and  to  discuss  it  in  a  religious  point  of  view 
would  DC  to  attribute  to  the  Legislature  the  exercise  of  a  power  it 
does  not  possess — ^that  is,  to  einorce  the  performance  of  citizens' 
duties; 

Judgment  affirmed ;  Judge  Hargis  dissenting: 

« 

A  like  result  was  arrived  at  by  the  Supreme  Court  of  Indiana  in  the  case  of 
Youski  0.  State,  .5  Am.  &  Eng.  R.  R.  Cas.,  40. 

In  the  note  to  that  case  as  reported  in  that  volume  are  collected  and  cited 
nearly  all,  if  not  all,  cases  touching  statutes  similar  to  the  one  quoted  in  the 
principal  case. 

So  liberal  has  been  the  various  courts*  construction  of  the  words  "works 
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of  charity  or  necessity  excepted/'  or  similar  expressions,  that  one  is  lead  to 
think  that  they  would  by  constmction,  had  these  words  been  omitted  from 
the  atatutCy  drawn  the  exceptions  which  the  legislative  bodies  drew  by  posi- 
tire  enactment.    Two  instances  of  such  a  construction  can  be  found  in  the 
deinsions  of  the  Supreme  Court  of  Indiana  alone.    Thus  by  the  terms  of  a 
statnte  railroad  companies  were  compelled  to  fence  their  right  of  way.    To 
follow  the  literal  words  of  the  statute,  they  would  have  to  run  their  fences 
across  all  public  highways  wherever  they  crossed  their  right  of  way,  to  tiie 
extent  of  placing  them  in  the  public  streets  of  a  city  or  town.    The  court 
beld  that  an  exception  was  implied  as  to  such  highways  and  streets,  and  that 
the  railroad  comjpanies  could  not  lawfully  obstruct  them  with  their  fences. 
Lafayette  and  Indianapolis  R.  R  Co.  o.  Shrines,  6  Ind.  141.     So  where  a  stat- 
ute prohibited  a  sale  of  intoxicating  liquors  in  less  quantity  than  a  quart  by 
any  one  except  those  properly  licensed  to  engage  in  such  sales,  and  made  no 
exceptions  as  to  sales  for  medicinal  purposes,  the  court,  looking  at  the  entire 
statute,  and  its  object  being  to  prevent  the  undue  use  of  intoxicating  liquors, 
held  that  such  a  sale  was  not  prohibited  by  the  statute.   Donnell  o.  State,  2 
Ind.  4158;  Jakes  v.  State,  42  Ind.  473.     Both  these  statutes,  the  one  relating 
to  tiie  sale  of  intoxicating  liquors,  the  other  to  the  fencing  of  the  railroad's 
rifljlit  of  way,  were  in  derogation  of  the  common  law ;  for  by  that  law  the 
e^B  of  liquors  was  free  and  untrammeled,  and  in  the  case  of  owners  of  stock 
they  were  bound  to  keep  them  upon  their  own  premises,  and  if  they  strayed  off 
npom  the  Umds  of  another  they  became  wrongdoers.     Wells  v.  Howell,  19 
Johns.  385;  8  Blacks.  Com.  209,  211.     Consequently  a  strict  construction 
wna  given  them  both.    So  of  the  act  enforcing  rest  from  the  ordinary  and 
common  labor  of  the  week.    Common  labor  on  such  a  day  is  not  a  common 
law  offence.    State  «.  Brooksbank,  6  Ired.  (N.  C.^  73.    A  review  of  all  the 
fn»ca»  it  is  believed,  will  lead  to  the  conclusion  tnat  all  courts  give  statutes 
^ibdaring  the  Si^lMith  a  day  of  rest  a  strict  construction,  and  do  not  enforce 
^i^dr  provisions,  criminally,  as  strictly  as  the  great  body  of  statutory  law 
ttoidly  is  enforced. 

The  authorities  upon  the  principal  point  decided  in  the  principal  case  are 

few  in  number,  ana  some  are  merely  dicta.     In  Conmionwealth  v.  Jeandell, 

3  Grant,  606;  S.  C,   8  Phila.   509;  and  Sparhawk  «.  Union   Pac.   Ry. 

Co.,  54  Pa.  St.  401,  held  that  running  street  cars  on  Sunday  is  against  the 

itstate.     This  has  been  changed  by  statute.     2  What.  Crim.  L.,  sec.  1431a, 

Me  7  (8  ed).    But  it  is  to  1^  observed  that  no  conviction  ever  occurred 

voder  these  decisions.     On  the  contrary  it  was  intimated  in  Augusta,  Rail- 

nad  «.  Benz,  55  Geo.  126,  that  no  conviction  could  be  had  under  the  statute 

for  running  street-railway  cars.     It  was  said:  '^In  view  of  the  dependence 

of  the  people  for  travel,  in  the  cities  where  street-railroads  have  been  estab- 

^ahed,  Dy  that  mode  of  conveyance  in  going  to  church,  visiting  the  sick,  etc., 

^  are  not  prepared  to  hold  that  the  running  of  street-ndlroiMas  in  cities  and 

tbe  Ticinity  thereof  where  the  same  have  been  established,  on  Sunday,  is  not 

&  wcrt  of  necessity."    Sec.  19,  Amer.  L.  Reg.  187. 

Am  in  the  principal  case,  so  in  another  case  it  has  been  held  that  a  corpo- 
ration csn  be  mdicted  for  violating  the  Sunday  law ;  but  proof  that  one  train 
'Iras  nm  over  her  road  on  Sunday  is  not  sufficient  proof  that  such  train  was 
>vak  with  her  consent  or  by  her  authority.     State  «.  B.  and  O.  R  R.  Co.,  15 
"W,  7a.  U2. 
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verdict.     On  the  23d,  defendant  filed  a  motion  in  arrest  and  for  a 
new  trial,  and  on  the  same  day  moved  for  judgment  non  obstante. 
On  the  next  day  plaintiff  moved  to  strike  out  the  motion  for  a 
iiew  trial,  on  the  ground  that  it  came  too  late.    On  the  26th,  de- 
fendant moved  to  set  aside  the  judgment,  and  made  a  showing 
against  plaintifPs  motion  to  strike  out.    The  showing  against  the 
motion  to  strike  out  was,  in  effect,  that  one  of  the  counsel  of  de- 
fendants engaged  in  the  trial  of  the  case  left  for  another  court 
before  the  verdict  was  in.    In  the  intervals  of  business  he  pre- 
pared the  motion  for  a  new  trial,  and  on  the  19th  sent  it  to  one  of 
nis  associate  connsel  residing  at  the  place  of  trial.    It  was  left  at 
the  house  of  the  attorney,  ^o  was  absent,  and  was  not  filed  until 
the  22d.    The  conrt  overruled  the  motion  to  strike  out  the  motion 
for  judgment  non  obstante,  the  motion  in  arrest  and  for  a  new  trial, 
and  the  motion  to  set  aside  the  judgment. 

We  think  the  several  rulings  are  correct.    It  may  be  admitted 
that  the  judgment,  being  entered  on  the  22d  of  November  (the 
21st  being  Sunday),  was  rendered  before  the  expiration  of  the  time 
fixed  by  tne  stipulation  of  the  parties  for  filing  motions.    The  en- 
try of  the  jud^nent,  however,  was  no  impediment  in  the  way  of 
defendant  presenting  his  motion  for  a  new  trial.     If  that  motion 
had  been  sustained  the  judgment  would  have  been  set  aside.    We 
believe  that  it  often  occure  in  practice  that  judgments  are  entered 
before  motions  for  new  trials  are  disposed  of.    If  such  motions  be 
snstained,  the  judgments  are  regarded  as  being  set  aside  by  the 
orders  granting  new  trials,  or  such  orders  expressly  provide  that 
the  judgments  be  set  aside.    Defendant's  showing,  in  excuse  for 
deky  in  filing  his  motion  for  a  new  trial,  may  be  considered  in  con- 
nection with  that  motion,  which,  it  must  be  admitted,  was  not  filed 
within  the  time  fixed  in  the  stipulation  of  counsel.    If  it  be  con- 
ceded that  the  delay  in  filing  the  motion  for  a  new  trial  may  be 
sxeased  upon  proper  showing  of  diligence  on  the  part  of  defend- 
r.nt,  or  that  it  was  the  result  of  accident  or  misfortune,  we  are  of 
the  opinion  that  the  showing  of  defendant's  counsel  fails  to  make 
out  such  a  case. 

2.  The  motion  for  a  new  trial  was  filed  on  the  twenty-third  of 
November,  which  was  more  than  five  dsijB  from  the  coming  in  of 
the  verdict  See  Code,  §  46,  par.  23.  The  parties,  by  the  stipu- 
lation, did  not  waive  the  effect  of  Code,  §  8888,  further  than  to 
substitute  five  days  in  the  place  of  three  for  the  filing  of  the  mo- 
tions contemplated.  If  the  motions  were  not  filed  witnin  the  time 
Pjescribed  by  the  statute,  it  was  for  that  reason  properly  overruled. 
Boardman  v.  Beckwith,  18  Iowa,  292 ;  Clinton  l^at.  Bank  v.  Graves, 
38  Iowa,  228.  The  same  result  must  follow  when  the  fili^  is  not 
withm  ^e  time  fixed  by  the  agreement  of  the  parties.  The  mo- 
tion for  a  new  trial  was  properly  overruled,  and  the  court  rightly 
'rfuaed  to  set  aside  the  judgment,  upon  the  ground  that  it  was 
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entered  before  the  time  for  making  a  motion  for  a  new  trial,  as 
fixed  by  the  agreement,  had  expired. 

3.  'W'e  will  next  consider  the  action  of  the  court  in  overruling 
the  motion  for  judgment  non  obstante.  The  intestate  met  his 
death  in  making  an  attempt  to  uncouple  the  tender  from  the  car. 
The  special  findings  of  the  jury  show  that  when  he  went  between 
the  cars  to  uncouple  them,  they  were  moving  at  an  improper  and 
unusual  rate  of  speed.  Counsel  for  defendant  insists  that  this 
finding  establishes  the  fact  of  contributory  negligence  on  the  part 
of  the  intestate.  The  petition  alleges  that  d^endant's  employees 
in  charge  of  the  engine  were  negli^nt  in  failing  to  obey  a  direc- 
tion given  them  by  a  signal  made  by  the  intestate  to  check  the 
speed  of  the  cars.  The  testimony  tends  to  support  this  all^tion. 
The  jury  were  authorized  to  find  from  the  testimony  that  deceased 
made  two  attempts  to  uncouple  the  cars  while  they  were  moving. 
After  the  first  attempt  he  came  out  from  between  the  cars  and  sig- 
nalled directions  to  cneck  their  speed.  He  immediately  went  again 
between  the  cars  to  make  the  second  attempt  to  uncouple  them. 
His  signal  was  not  obeyed.  He  was  authorized  to  believe  that  the 
motion  of  the  car  would  be  checked,  and  he  was  not  reanired  to 
wait  before  acting,  to  discover  whether  obedience  would  oe  given 
to  his  signaL  The  jury  could  have  found  that  after  the  signd  had 
been  given,  and  after  he  had  gone  between  the  cars,  if  their  speed 
had  been  checked  he  would  not  have  been  exposed  to  danger.  His 
act,  therefore,  in  going  between  the  cars  atter  having  made  llie 
signal  to  check  their  speed,  was  not  necessarily  contributory  negli- 
gence. Speed  V.  Central  R.  of  Iowa,  43  Iowa,  109.  The  special 
findings  of  the  jury  are  therefore  not  inconsistent  with  the  general 
verdict. 

4.  Counsel  for  defendant  complain  of  certain  instructions  given 
to  the  jury,  and  the  refusal  to  give  an  instruction  asked  by  defend- 
ant. r^IaintifPs  counsel  insist  tnat  no  exceptions  were  taken  to  the 
instructions  in  the  court  below,  except  on  the  motion  for  a  new 
trial,  which,  as  we  have  seen,  was  not  filed  in  time,  and  for  that 
reason  was  properly  overruled ;  and  an  amended  abstract  filed  by 
plaintiff  shows  that  no  exceptions  to  the  rulings  upon  instmctions 
were  taken  at  any  other  time.  But  the  correctness  of  the  amended 
abstract  upon  this  point  is  denied  by  defendant.  We  have  there- 
fore found  it  necessary  to  examine  the  manuscript  record,  and  find 
that  the  rulings  upon  the  instructions  were  excepted  to  at  the  time 
they  were  given.  This  is  suflScient  to  require  us  to  consider  the 
questions  mscussed  by  counsel  touching  the  instructions,  though  it 
may  be  conceded  that  the  exceptions  were  not  saved  by  the  motion 
for  a  new  trial,  for  the  reason  that  it  was  not  filed  in  time.  We 
will  proceed  to  consider  the  objections  discussed  by  counsel  which 
are  based  upon  the  instructions  given  and  refused. 

5.  The  fifth  instruction  given,  in  stating  the  acts  of  negligence 
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chaiged  by  plaintiff,  uses  this  langaage :  ^^  The  third  cause  of  com- 
plaint is  that  the  parties  in  charge  of  the  engine  moved  the  train 
at  an  nnnsnally  fast  rate  of  speed."    The  petition,  in  charging 
negligence,  contains  this  comment :  "  The  engineer    .     .     .    care- 
lessly and  negligently  backed  np  the  said  train  nnnsnally  fast." 
Counsel  insist  that  the  statement  of  the  instruction  is  broaaer  than 
the  language  of  the  petition  just  quoted,  in  that  by  the  use  of  the 
plural  "parties,"  it  applies  to  the  fireman,  who  was  upon  the  en- 
gine assisting  the  engineer,  and  he  is  not  charged  with  negligence 
in  the  petition.     If  die  fireman  was  operating  the  engine,  or  assist- 
ing in  that  work,  he  must  be  regarded  as  an  engineer.     And  if 
there  were  two  engineers,  the  langyiage  of  the  petition  is  applicable 
to  the  one  who  was  guilty  of  negligence,  or  to  both,  if  both  were 
negligent.     The  all^ation  of  the  petition  charts  negligence  upon 
the  engineer.     There  is  no  rule  oi  pleading  which  limits  the  aver- 
ment of  n^Iigence  to  one  en^neer  on  the  ground  that  the  singu- 
lar number  is  used.    So  the  mstruction,  by  the  use  of  the  plural 
"parties,"  is  applicable  to  one  engineer,  if  there  was  but  one. 
We  can  discover  no  possible  prejudice  resulting  to  defendant  from 
this  want  of  agreement  between  the  petition  and  instruction  in  the 
number  of  the  names  used  to  indicate  the  persons  charged  with 
n^lisence. 

6.  The  sixth  instruction  ^ven  directed  the  iury,  in  substance, 
that  plaintiff's  n^ligence  will  not  relieve  defendant  of  liability,  if 
the  negligent  act  of  defendant,  which  caused  plaintiff's  injury,  was 
done  after  the  discovery  of  plaintiff's  negligence,  and  defendant 
could  have  avoided  the  accident  by  the  exercise  of  ordinary  care. 
This  rule  is  stated  in  the  instruction  as  being  an  exception  to  the 
doctrine  that  defendant  is  not  liable  if  the  plaintiff  contributed  to 
his  injury  by  his  own  negli^nce.     Counsel  for  defendant  insist 
that  tne  negligence  of  the  intestate  existed,  notwithstanding  the 
Imowledge  by  defendant  of  such  negligence,  and  want  of  care  to 
avoid  the  accident,  and  that  the  instruction  is  to  the  effect  that  in- 
testate was  not  to  be  regarded  as  negligent  if  his  want  of  care  was 
known  to  the  defendant,  and  no  care  was  exercised  by  its  employees 
to  avoid  the  accident.    We  think  the  instruction  will  not  bear  this 
constmction.     It  very  clearly  expresses  a  correct  rule  of  the  law, 
luunely,  that   defendant  is  Uable,  notwithstanding  intestate's  ne^- 
hgence,  if  ordinary  care  was  not  exercised  to  prevent  the  acci- 
dent after  the  intestate's  negligence  was  known  to  defendant's  em- 
ploveeSb  The  form  of  the  instruction  is  not  important  if  it  expresses 
with  sofficient  clearness  the  rule  of  law.     Counsel  insist  that  the 
nistruction  "  submits  a  new  charge  of  negligence,  viz.,  a  failure  to 
exercise  due  care  after  discovenng  the  danger  of  the  deceased." 
The  rule  presents  no  new  issues  involving  the  negligence  of  the 
P^ies.    If  defendant  was  not  negligent,  plaintiff  cannot  recover 
m  any  event.    If  defendant  was  negligent  and  knew  of  intestate's 
«  A.  &  E.  R  Gas.— 15 


226  BEEMS  V.  CHICAGO,    ETC.,    B.   R.  CO. 

negligence,  it  is  liable.  The  role  has  no  relation  to  the  ori^nal 
iflsnes  of  the  case  concerning  care  or  negligence,  but  involves  an 
iflfiue  relating  to  defendant's  Knowledge  of  the  intestate's  negligence. 

7.  The  court  instructed  the  jury  that  if  intestate's  foot  was 
caught  between  the  rails,  and  he  ^^  was  thus  held  and  ran  over, 
without  any  negligence  on  the  part  of  the  other  employees  of  de- 
fendant, such  as  is  chiu^ed  in  the  petition,  then  the  plaintifE  cannot 
recover  anythinfi;."  The  defendant  asked  an  instruction,  which 
was  refused,  to  the  effect  that  if  the  intestate's  foot  was  caught 
between  the  rails  the  defendant  is  not  liable,  even  though  the  jury 
should  find  the  negligence  charged  in  the  petition.  The  instmction 
given  is  correct.  If  intestate  was  run  over  by  reason  of  defend- 
ant's negligence,  surely  it  cannot  be  claimed  that  defendant  is  not 
liable,  because  intestate's  foot  was  caught  between  the  raik.  It 
would  be  a  strange  doctrine  to  hold  that  defendant  could  back  itB 
trains  with  unusual  speed,  without  obeying  signals  to  move  more 
slowly,  and  thus  neghgently  run  over  a  brakeman,  and  would  nol 
be  liable  for  the  reason  that  the  unfortunate  man  was  fastened  to 
the  spot  by  his  foot  being  held  between  the  rails.  Whatever  was 
the  intestate's  condition  at  the  time  of  the  accident,  whether  free 
to  move  or  fastened  to  the  place,  the  defendant  is  liable  if  its  can 
were  negligently  driven  over  him. 

8.  The  circuit  court,  against  defendant's  objection,  admitted  in 
evidence  certain  rules,  promulgated  by  the  company,  for  the  control 
of  its  enginemen  and  nremen.  The  rules  require  caution  in  hand- 
ling cars  when  ^^  backing,"  and  direct  the  euoployees  to  ^Hook  back 
frequently  to  see  that  allis  right."  They  hold  enginemen  account- 
able for  their  violation.  We  think  me  rules  were  competent 
evidence.  If  it  should  appear  that  defendant's  employees  vio- 
lated these  rules  defendant  could  not  surely  deny  that  tney  were 
n^ligent.  The  train  was  backing  at  the  time  intestate  was  killed. 
The  rules,  taken  together,  directed  the  employees  of  defendant  as 
to  their  duty  when  backing  trains  as  well  as  when  moving  them 
forward.  They  were,  we  tKink,  appUcable  to  the  servioe  in  which 
the  employees  were  engaged  at  the  time  of  the  accident. 

9.  Tne  verdict,  we  thmk,  finds  sufficient  support  in  the  testi- 
mony. We  are  not  accustomed  to  discuss  the  evidence  in  similar 
cases.  Counsel  for  defendant  have  not  done  so  in  this  case,  and, 
doubtless,  do  not  expect  it  from  us. 

10.  The  plaintiff  was  permitted  to  sliow,  against  defendant's 
objection,  the  number  oi  the  family  of  the  intestate,  and  the 
amount  of  the  property  he  had  accumulated.  The  admission 
of  this  testimony  is  the  ground  of  an  objection  to  the  judg- 
ment urged  by  counsel  for  defendant.  Mr.  Justice  Kotnro^ 
and  myself  concur  in  the  opinion  that  the  testimony  was  rightfully 
admitted.  We  think  it  tended  to  show  circumstances  stimulating 
the  intestate  to  industry  and  providence,  which  would  lai^Iy  add 
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to  the  yalue  of  his  personal  eervioe  to  his  own  estate.  The  fact 
that  the  intestate  had  accumulated  property  while  supporting  his 
familj,  would  tend  to  show  the  exercise  by  him  of  industry  and 
economy, — virtues  that  rendered  his  Ufe  more  valuable  in  the 
acquisition  of  property,  the  only  standard  of  value  of  life  that  may 
be  considered  of  value  in  this  case.  Evidence  similar  to  the  testi- 
mony conoplained  of  was  admitted  and  held  competent  in  Simonson 
V,  C,  R  L  and  P.  Ky.  Co.,  49  Iowa,  87. 

The  other  members  of  the  court  unite  in  the  conclusion  that  the 
testimony  was  incompetent,  and  that  the  court  erred  in  admitting 
it.  For  this  error  tney  think  the  judgment  of  the  circuit  court 
ought  to  be  reversed.  Their  views  and  conclusions  are  expressed 
in  an  opinion  prepared  by  Mr.  Justice  Dav,  and  in  accord  there- 
with, as  the  decision  of  the  majority  of  this  court,  the  judgment 
of  the  circuit  court  must  be  reversed. 

Dat,  J. — ^The  evidence  shows  that  the  deceased  was,  at  the  time 
of  his  death,  24  or  25  years  of  age,  and  that  he  had  been  at  work 
for  himself  since  he  was  19  years  of  age.    Against  the  objectibn 
of  the  defendant  tlie  plaintiff  was  permitted  to  prove  that  deceased 
has  a  wife  and  two  children,  and  some  accounts  which  were  worth- 
less, and  furniture  of  the  value  of  $150.    The  appellee's  attorney 
insists  that  this  evidence  tends  to  show  deceased^s  ability  to  earn 
money,  and  that  it  was  properly  admitted,  under  the  principles 
announced  in  Simonson  v.  C,  B.  I.  and  P.  By.  Co.,  49  Iowa,  87.    In 
this  case  it  was  held  that  the  jury  might  properly  consider  the  fact 
that  a  youn^  man,  17  years  oi  age,  had  no  money  and  was  depend- 
ent upon  his  earnings,  as  a  circumstance  in  regard  to  the  probable 
continuance  of  his  industry.    It  was  said  that  ^Mt  is  nearly  certain 
that  a  young  man  dependent  upon  his  earnings  will  earn  something.-' 
This  case  goes  to  the  verge  of  propriety,  and  beyond  the  doctrines 
annoonced  in  it  we  are  unwilhnff  to  go.     It  is  competent  to  show 
what  a  party  earned  during  his  lire,  as  that  has  some  bearing  upon 
the  probable  loss  to  his  estate  by  his  death.     It  may  also  be  compe- 
tent to  show  that  the  deceased  was  a  married  man,  for,  from  obser- 
vadon  and  experience,  it  may  fairly  be  assumed  that  a  married  man 
will  be  more  fmgsd  and  industrious,  and  hence  will  accumulate  a 
larger  estate  than  a  single  man.    But  observation  and  experience 
do  not  teach  that  one's  income  is  likely  to  increase  in  tne  same 
ratio  as  the  number  of  his  children.    There  is  no  rule  of  law  under 
which  the  estate  of  a  deceased  father  of  a  dozen  children  can  prop- 
el reeover,  on  account  of  his  death,  more  than  the  estate  of  such 
a  nther  of  one  child  or  of  none.     The  reid  question  in  this  case  is, 
what  was  the  value  of  the  deceased's  life  to  his  estate?    The  num- 
i«r  of  his  children  can  have  no  legitimate  bearing  upon  that  qnes- 
ti(«,  although  it  may  furnish  the  ground  of  an  earnest  appeal  to 
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the  Bjmpath J  of  the  jury,  and  we  have  no  doubt  that  that  is  the 
real  purpose  for  which  such  teetiinoiiy  is  offered. 

Seeyebs  and  Adams,  JJ.,  concur  in  these  views. 

It  follows  that,  for  error  in  the  admission  of  this  evidence,  the 
judgment  must  be  reversed. 

See  next  case. 


The  Atohibon,  Tofeka,  ahd  S  abta  Fb  B.  R  C!o. 
Joseph  Bbown,  Adm'r,  etc 

(26  Ean$a$  BeporUy  448.    /u^  Tertn,  1881.) 

Where  in  an  action  affainst  a  railroad  company  the  jniy  returned  averdict 
against  the  company,  ana  also  made  certain  special  findings  of  fact,  and  tbe 
company  made  a  motion  for  judgment  upon  those  findinsa,  the  verdict  to 
the  contrazy  notwithstanding,  which  motion  was  overruled  by  the  court, 
and  thereafter  the  company  made  a  motion  to  set  aside  the  verdict  and 
judgment  and  for  a  new  trial,  which  motion  was  sustained,  hM,  that  as  no 
jud^ent  had  been  rendered  against  the  company  and  no  final  order  made 
agamst  it,  no  petition  in  error  would  lie  in  this  court  to  review  the  action  of 
the  district  court  in  refusing  a  judgment  upon  the  special  findings  in  favor  of 
the  com^ny.    (Burton  «.  Boyd,  7  Eas.  17.) 

One  wm.  Haas,  a  yard  switchman  in  the  employ  of  the  defendant,  wis, 
whUe  attempting  to  make  a  coupling  of  two  freight  cars,  so  injured  that 
death  ensued.  His  administrator,  clukrging  negligence  upon  the  company, 
brought  suit  under  the  statute  to  recover  damages  for  the  next  of  kin.  It 
appeared  that  the  deceased  was  a  single  man,  leaying  neither  widow  nor 
child  surviving  him;  that  his  nearest  relative  was  a  mother  possessed  of 
some  means;  and  from  the  history  of  the  young  man,  that  his  past  life  had 
not  been  and  his  future  life  probably  would  not  be  of  any  mat  peconiaiy 
value  to  Ms  mother.  The  iury  awturded  the  full  statutory  limit,  $10,000. 
The  district  court  set  aside  the  verdict  as  excessive.  BM^  that  such  ruling 
must  be  sustained;  that  whUe  no  arbitrary  rule  of  computing  the  value  of 
the  life  of  a  deceased  can  be  laid  down,  and  much  must  be  left  to  the  discre- 
tion of  the  jury,  yet  it  was  not  the  intention  of  the  statute  to  merely  mulct  a 
defendant  in  damages  for  negligence,  nor  to  nuJce  death  a  pecuniary  specu- 
lation to  the  next  of  kin,  but  the  intention  was  to  nuike  good  to  the  next  of 
kin  the  actual  loss  sustamed  by  such  death;  and  in  determining  such  loss 
many  things  should  be  considered  by  the  jury,  amonff  them,  whether  the 
next  of  kin  was  legally  or  in  fact  aepeudent  upon  deceased  for  support, 
whether  the  relative  pecuniary  situation  of  the  deceased  and  the  next  of  kin 
was  such  as  to  show  that  probably  the  next  of  kin  would  receive  any  portion 
of  the  deceased's  earnings,  and  also  whether  the  past  history  of  the  deceased 
tends  to  show  that  the  next  of  kin  would  be  likely  to  receive  any  benefit  from 
the  contiunance  of  his  life. 

Ebeor  from  Lyon  District  Court. 

Action  brought  by  Joseph  Brown,  as  administrator  of  the  estate 
of    William  Haas,   deceased,  against  the  railroad  company,  to 
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recover  damages  alleged  to  have  resulted  from  the  n^ligence  of 
the  defendant  in  wrongfully  causing  the  death  of  said  &as.  Trial 
at  the  March  Term,  1881,  of  the  district  court,  when  the  jury 
made  certain  special  findings  of  fact,  and  rendered  a  verdict  for 
plaintiff  for  $10,000.  The  court  refused  to  ^ve  defendant  a  jnd^- 
ment  upon  the  special  findings,  but  granted  it  a  new  trial.  JBotn 
parties  bring  error  to  this  court.  The  opinion  states  the  facts. 
Greo.  R.  Peck  and  J.  Jay  Buck,  for  plaintiff  in  error : 

1.  The  court  should  have  instructed  the  jury  on  the  evidence 
for  the  defendant,  and  especially  should  have  given  defendant 
indgment  on  the  special  findings.  (Dryden  v.  Leach,  26  Law 
Jurmt,  221,  reported  in  6  Law  Reg.  745 ;  71  111.  238 ;  5  Ohio  St. 
541 ;  28  id.  341 ;  21  Wis.  382 ;  33  Md.  588 ;  25  Kas.  188.) 

2.  N^ligence  cannot  be  inferred  from  a  mere  act  which  is  the 
cause  of  the  injury,  unless  the  injury  is  the  necessary  and  usual 
consequence  of  the  act.  (Wood  v.  By.  Co.,  Sup.  Ct  wis.,  Feb., 
1881,  9  Rep.  771.) 

3.  Haas  Knew  the  danger  and  was  bound  to  avoid  it,  or  he 
must  be  treated  as  having  assumed  all  the  risks  incident  thereto. 
(26  L  J.  [N.  S.]  Exch.  221 ;  9  Exch.  223 ;  51  Miss.  637 ;  49  Cal. 
192;  44  id.  187;  50Ga.465;  6lPa.  St.  58;  63  id.  146;  76  id. 
389.) 

4.  The  court  referred  the  question  of  exemplary  damages  to  the 
jury.  This  was  error,  for  there  was  neither  malice  nor  wanton 
negligence  on  the  part  of  the  defendant  corporation.  (21  Wend. 
618;  Sid.  472;  8  Johns.  92;  13  id.  131;  36  Wis.  35;  19  Kas. 
496 ;  36  Conn.  182 ;  4  Cal.  298 ;  71  lU.  177 ;  74  id.  421 ;  82  id. 
550;  91  U.  S.  489;  59  Mo.  27;  56  N,  T.  44;  48  Vt.  403.^  No 
exemplary  damages  can  be  allowed  by  the  statute.  (Cooley  on 
Torts,  271.) 

5.  There  was  some  evidence  before  the  jury  of  a  ditch  at  some 
point  in  the  defendant's  yard,  temporarily  made  to  carry  oflE  thesur- 
lace  water  caused  by  a  recent  rain.  The  weight  of  tne  evidence 
clearly  located  this  ditch  at  least  a  hundred  feet  from  the  place  of 
the  accident.  It  was  clearly  the  right  and  privilege  of  the  corpo- 
ration to  dig  a  ditch  if  needed,  and  its  existence  could  not  be 
charged  or  treated  as  negligence.  (2  Neb.  319.  See  also  62  Mo. 
232 ;  67  id.  239 ;  71  id.  66 ;  47  id.  567 ;  29  Conn.  548.)  Because, 
if  the  defect  in  that  yard  was  patent  and  open  to  observation,  or 
such  as  the  ordinary  use  of  the  servant  would  have  disclosed  or 
observed,  he  was  bound  to  know  it. 

6.  The  case  was  tried  below  by  the  plaintiff  and  court  upon  the 
theory  that  once  the  injury  was  shown  the  burden  thereafter  rested 
upon  the  defendant.  From  the  very  nature  of  the  case,  the  bur- 
den was  upon  the  plaintiff  throughout,  and  the  jury  were  not 
properly  instructed.     (75  N.  Y.  332 ;  18  id.  248 ;  35  Me.  422 ;  18 
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id.  32;  42  Ala.  672 ;  36  Mo.  13;  27  Yt  643;  89  Md.  329;  38 ii 
588;  36  Ohio  SU  627;  11  Kaa.  83-90.) 

7.  The  questions  persistently  directed  by  plaintiff's  counsel,  the 
objections  mterposea  by  defendant,  and  the  mlin^  of  the  conit 
in  relation  to  the  loading  of  the  fiat  car,  compeued  the  jniy  to 
understand  tliat  such  cars  must  be  loaded  simply  in  view  of  the 
oouTenience  of  coupling  and  uncoupling  them,  entirely  losing  sight 
of  the  more  important  feature  oi  their  transportation  through 
long  distances. 

8.  No  rule  is  more  familiar  than  this,  that  the  servant  is  bound 
to  use  care,  and  cannot  recklessly  disregard  all  danger,  and,  when 
injured,  look  to  his  employer  for  redress.  (Dryden  v.  Leach, 
supra;  4  0r^.  52;  29  Conn.  558;  47lnd.  454;  31Cal.376;  2 
id.  78;  6  Iowa,  443;  49  Pa.  St  60;  53  id.  255.) 

9.  Where  the  servant  has  equal  knowledge  with  the  master  of 
the  danger  incident  to  the  work,  he  takes  the  risk  upon  himsell 
(11  W^.  564;  41  Md.  298 ;  46  Cal.  409;  1  Coldw.  612;  25  Ak 
659;  30  Wis.  674;  113  Mass.  398;  8  Wright,  175;  13  id.  60.) 

10.  The  proof  was  conclusive  that  Haas  had  plenty  of  railroad 
experience  before  taking  employment  of  the  defendant;  and  if  he 
knew  the  daneers  there  to  be  met  with,  and  was  injured  by  them 
when  he  could  easily  have  avoided  such  injury,  the  defendant  is 
not  Uable.  (20  Mich.  105 ;  8  N.  T.  175 :  25  id.  566 ;  6  Barb.  243 ; 
20  id.  449;  6  Hill,  592 ;  67  HI.  498 ;  5  Ohio  St  541,  565;  2  Am. 
L.  R  248 :  31  Cal.  376;  102 Mass.  579,  596 ;  32  Mo.  411 ;  9CnBL 
112 ;  Hughes  v.  Winona,  etc,  IL  R.  Co.,  Sup.  Ct  MidL,  July, 
1881.) 

11.  The  defendant  below  requested  the  court  to  have  the  jarj 
answer  special  findings  numbers  6,  7,  and  10.  Not  only  this,  but 
the  court  tells  the  jury  in  instruction  No.  21  not  to  answer  Uieae 
three  questions.  These  questions  were  ^^  material  to  the  case,  and 
based  upon  the  evidence,"  and  it  was  error  to  refuse  them.  (85 
Kas.  189,  third  point  in  syllabus.)  These  findings  had  reference  to 
the  measure  oi  damages,  and  the  paper  upon  which  they  were 
printed  went  to  the  jury  with  those  numbers  erased  by  tiie  court 
For  this  reason,  even  though  the  jury  in  part  answered  some  of 
them,  they  clearly  understood  that  it  was  wholly  immaterial 
whether  Minnie  Haas  would,  in  the  natural  order  of  things,  sur- 
vive her  son  or  not. 

12.  The  damages  in  this  case  are  notoriously  excessive.  They 
are  the  extreme  limit  of  tiie  statute— all  that  a  widow  with  a 
family  of  small  children  could  possibly  have  claimed,  )>e  she  ever 
so  poor  and  dependent  upon  the  labor  of  her  husband.  This  is  a 
case  prosecuted  in  the  interest  of  a  rich  mother  to  recover  for  the 
loss  of  a  son,  who,  when  comparatively  idle,  had  lived  at  her  ex- 

Sense  for  years ;  and  while  temperate  in  lus  habits,  was  of  a  roving 
isposition,  had  never  aspired  to  anything  more  than  manual  labor, 
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and  with  a  robust  eonfidtntion,  at  the  age  of  neaAj  twenty-fiiz 
jears  died,  leaving  an  estate  of  $37.10.  .  'Dub  verdict  of  itself,  as 
to  the  measnje  of  damages,  is  its  own  refutation.  Besides,  our 
statute  give  the  highest  damages  of  any  statute  upon  this  subject. 
(8  N.  W.  Reporter,  522 ;  8  Gray,  45;  21  Wis.  380;  22  id.  586; 
29  id.  584;  87  Dl.  131,  245 ;  86  id.  296,  212 ;  37N.  T.  288;  38 
id.  450;  10  Kas.  524;  18 Mo.  164;  31  Pa.  St.  273;  33  id.  318.) 

13.  Damages  should  be  calculated  on  reasonable  expectation  of 
benefit  (54  Pa.  St.  496 ;  7  Am.  Rep.  450 ;  47  N.  Y.  317 ;  25  Ohio 
510 ;  St  66  N.  C.  154) 

14.  We  complain  of  instruction  I^o.  22 : 

^^The  burden  of  proof  is  upon  the  plaintiff  to  prove  all  the 
material  allegations  of  his  petition  not  admitted  by  tne  defendant, 
and  upon  the  defendant  to  show  contributory  negligence  on  the 
part  of  the  deceased  by  a  preponderance  of  the  evidence  in  the 
case."  ^ 

In  a  case  where  the  connection  of  the  deceased  with  the  accident 
is  shown  by  the  plaintiff  in  making  out  his  case,  as  in  the  case  at 
bar,  the  better  doctrine  is,  that  the  burden  is  upon  the  plaintiff  to 
show  the  deceased  free  from  fault  If  it  were  tne  case  of  a  passen- 
ger or  a  stranger,  when  the  mere  injury  suggested  negligence,  the 
rale  would  be  as  the  court  intended  to  give ;  but  not  so  nere. 
A^ain,  the  court  does  not  inform  the  jury,  nor  do  they  know  what 
alkffations  are  '^  material,"  nor  is  the  court  clear  as  to  the  burden 
antu  it  reaches  the  defendant,  when  it  says  that  he  must  show  con- 
tributory negli^nce  by  a  ^^  preponderance  of  the  evidence  in  the 
case,"  leaving  uie  jury  not  onlv  to  infer,  but  to  imderstand  that 
the  burden  on  die  defendant  is  tne  greater.  If  this  order  is  correct, 
we  were  prejudiced  by  the  manner  in  which  it  was  manifested.  A 
proposition  may  be  correctly  stated  in  the  abstract,  and  yet  be  mis- 
le«W^  (19  Ohio  St  110 ;  24  id.  668.} 

15.  We  were  entitled  to  a  judgment  lor  costs ;  its  denial  was  prej- 
udicial to  us,  and  the  order  oi  the  court  below  overruling  our 
motion  and  demand  for  judgment  '^  involves  the  merits  ox  this 
action." 

We  believe  that  this  case  comes  within  the  third  subdivision  of 
§  542  of  the  code ;  and  daim,  as  a  matter  of  law,  that  when  the 
ooart  below  overruled  and  denied  our  motion  for  a  judgment,  it 
made  just  as  much  of  an  ^^  order"  as  though  it  had  granted  our 
iiiotion.    It  is  only  a  ruling  for  plaintiff,  instead  of  de^daat. 

We  think  the  case  at  bar  distinguishable  from  that  of  Burton  v. 
Boyd,  7  Kas.  17,  for  in  that  case  the  findings  of  the  jury  were 
apunst  the  party  moving  for  a  new  trial  Here  we  claim  that  all 
tne  findings  touchiiLg  plaintiff's  right  to  recover  are  in  favor  of  the 
defendant  below.  The  refusal  to  sive  us  judgment  was  material 
error,  a&cting  the  substantial  rights  of  the  complaining  party. 
This  error  was  not  cured  by  the  granting  of  a  new  trial,    u  our 
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substantial  liglitB  were  injured,  we  are  entitled  to  a  remedy,  and  if 
a  new  trial  is  insuiiicient  to  give  us  what  we  are  entitled  to  nndor 
the  law,  then  we  cannot  be  estopped  by  the  statement  that  a  new 
trial  protects  us  in  our  rights. 

Granting  a  new  trial  shows  that  in  the  opinion  of  the  oanrt 
below  the  opposite  party  was  not  entitled  to  a  judgment,  but  does 
not  prove  that  we  are  not  depriyed  of  some  sutetantial  right  which 
might  have  been  corrected  without  a  new  trial.  True,  we  asked 
for  a  new  trial ;  but  can  it  be  held  that  this  depriyes  us  of  any 
other  remedy  provided  by  law  ?  We  do  not  think  we  waive  any 
of  our  rights  oy  asking  and  obtaining  a  new  triaL  If  upon  the 
special  findings  we  are  entitled  to  a  judgment,  would  it  not  be 
wron^  to  put  us  to  the  expense  of  another  trial  {  The  very 
^^  justice  of  the  case^'  requires,  as  a  matter  of  law,  judgment  to  be 
entered  for  the  defendant  when  the  merits  of  the  case,  as  discloeed 
by  the  special  findings  of  fact,  show  that  the  general  verdict  is  in- 
consistent therewith.    (Code,  §  287.) 

This  case  then  is  very  similar  to  a  case  upon  a  demurrer  to  the 
evidence.  In  the  one  case  the  jury  say  what  the  facts  are;  in 
the  other,  the  party  by  demurring  to  the  testimony  of  the  plaintiff 
admits  it  to  be  true.  In  either  case  the  question  arises,  to  what 
judgment,  if  any,  do  the  facts  eutitle  the  plaintiff  ?  If  a  demurrer 
to  tne  evidence  is  overruled,  the  defendant  may,  after  he  has  made 
a  motion  for  a  new  trial  have  the  error  reviewed ;  and  the  question 
involved,  if  the  evidence  is  all  presented  to  this  court,  is  not  alone 
whether  a  new  trial  should  be  granted,  but  whether  or  not  the 
evidence  so  demurred  to  entitles  the  plaintiff  in  error  to  a  judg- 
ment. This  court  will  presume  that  the  plaintiff  below  presented 
all  his  evidence.  And  if  all  the  evidence  did  not  entitle  him  to  re- 
cover, what  reason  would  there  be  in  remanding  it  for  a  new  trial? 
So  here,  if  the  evidence  supports  the  special  findings,  and  these 
finding  do  not  show  any  right  to  recover,  why  say  that  the  defend- 
ant below  must  take  a  new  trial  ? 

Scott  &  Lynn,  for  defendant  in  error : 

1.  The  district  court  erred  in  granting  defendant's  motion  for  a 
new  trial  on  the  ground  namea  in  its  motion,  to  wit :  excessive 
damages  appearing  to  have  been  given  under  the  influence  of 
passion  or  prejudice.  (Field  on  Damages,  S882.)  The  verdict 
naving  been  rendered  under  proper  instructions  of  the  court,  in 
harmony  with  the  principles  governing  this  class  of  cases  as  laid 
down  in  K.  P.  Ry.  Co.  v.  Cutter,  19  K^as.  83,  we  insist  that  the 
court  had  no  right  to  disturb  it.  The  legislature  having  fixed  the 
maximum  of  damages  recoverable  in  such  cases,  we  submit  that  no 
verdict,  not  in  excess  of  such  amount,  is  or  can  be  excessive,  and 
that  the  limitation  in  the  statute  is  expressive*  of  the  legislative 
idea  of  what  would  or  would  not  be  excessive.  The  proper  con- 
struction of  that  statute  is  to  make  the  jury,  under  the  facts  of  the 
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ease^  when  brought  withm  the  law,  the  exdnsive  judges  of  the 
amount  of  dama^  up  to  the  limit  fixed  by  the  Btatnte,  and  it  has 
been  held  that  when  the  statute  makes  the  jury  the  sole  judges  of 
the  amount  of  damages,  the  court  cannot  disturb  their  finding. 
(27  Miss.  428.)  This  act  is  in  the  highest  sense  remedial,  and  is 
entitled  to  receive  the  liberal  construction  which  appertains  to  such 
statutes.     (2  Vroom,  349.) 

The  court  had  no  ri^ht  to  disturb  the  verdict  in  the  face  of  the 
statute,  and  espedallj  m  the  absence  of  any  proper  showing.  (62 
Pa.  St.  329 ;  see  also  2  Sedey^.  on  Dam.  [7th  ed.J  662-655,  note  a.) 
Even  where  it  has  been  held  that  the  power  to  aistarb  the  verdict 
as  being  excessive,  rests  in  the  discretion  of  the  court  (20  Ga.  428), 
jet  tliis  discretion  does  not  supplant  that  of  the  juiy.  The  court 
most  decide  whether  there  is  enough  evidence  to  support  the 
verdiet,  and  if  in  its  opinion  there  is  sufficient,  then  the  discretion 
of  the  court  ceases,  ^beyond  that  point  the  discretion  of  the  jurv 
is  nurestrained.  Hence  it  follows  that  verdicts  are  often  sustained, 
although  they  do  not  meet  with  the  full  approval  of  the  court.  (61 
in.  287 ;  5  Ind.  224 ;  23  Barb.  639 ;  4  E,  D.  Smith,  110.) 

We  might  for  argument's  sake  grant  that  the  verdict  is  large ; 

but  if  we  admit  it  to  be  excessive,  that  is  no  ground  for  a  new 

trial    The  statute  says,  ^^  excessive  damages,  appearing  to  have 

been  riven  under  the  influence  of  passion  or  prejudice"  (Code, 

§  306.)    Hiis  court  has  decided  that  ^^  the  mere  fact  that  damages 

are  excessive,  is  not  ground  for  a  new  trial.    They  must  appear  to 

have  been  given  under  the  influence  of  passion  or  prejudice."    (16 

Kas.  456.)    The  law  is,  however,  that  the  verdict  must  be  so 

fla^ntly  excessive  that  the  mind  at  once  preceives  it  to  be  grossly 

unjust,  or  such  as  to  warrant  the  belief  that  it  was  brought  about 

by  comiption,  malice,  or  other  undue  means.    (1  Minn.  156 ;  10 

ii  350 ;  8  id.  154 ;  27  Mo.  28 ;  21  id.  354 ;  8  Kich.  [S.  C]  L.  144 ; 

25  Ark.  381 ;  27  Miss.  68;  53  How.  Pr.  385  ;  54  Ga.  224;  12  Barb. 

m ;  19  id.  461 ;  24  Cal.  513 ;  36  id.  590 ;  516  lU.  405  ;  7  id.  432 ; 

38  id.  242 ;  13  N.  J.  L.  294;  32  id.  70;  19  Conn.  317 ;  1  Bibb, 

247 ;  16  Me.  187 ;  16  Pick.  541.)  ^ 

Granting  or  refusing  a  new  trial  for  any  ground  mentioned  in 
the  statute  may  be  reviewed  like  any  other  final  order  or  judgment. 
(Dass.  Comp.  Laws,  §  542,  p.  674.)  The  granting  of  a  new  trial 
oa  the  ground  of  excessive  damages  is  a  question  oi  law.  and  if  the 
coort  errs  in  so  doing,  it  is  the  duty  of  the  court  of  errors  to 
reyerae  the  judgment    (34  Wis.  188. J 

Although  pam  and  anguish  cannot  oe  considered  in  a  death  case, 
courts  rightlyconsider  death  the  most  damaging  species  of  personal 
injury.  (8  Kas.  656;  9  Heisk.  829.)  The  following  cases  will 
illustrate  what  the  courts  of  the  country  think  are  not  excessive 
verdicts ;  19  Kas.  488 ;  11  id.  8 ;  14  id.  520.  In  Shaw  v.  B.  and  W. 
R.  R.  Ck).,  8  Gray,  46,  there  were  three  verdicts  for  $15,000,  $18,000 
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and  $229250,  for  personal  injnriee  less  than  death ;  last  yerdict  sus- 
tained. When  a  lawyer  cfoffered  permanent  injuries  lees  than 
death  a  verdict  for  $20,000  was  sustained.  (63  Barh.  260.]  Per- 
manent injuries  less  than  death  to  a  common  laborer  were  neld  to 
warrant  a  verdict  of  $15,000.  (18  Key.  106.)  In  a  case  of  injuries 
to  a  brakeman  less  than  death,  $12,000  was  held  not  to  be  excessive. 
(50  Tex.  254.)  In  case  of  a  brakeman  getting  $540  per  annum, 
and  being  30  years  old,  $11,000  was  held  not  to  be  excessive  for 
permanent  injuries  less  than  death.  (43  Iowa,  662.)  Permanent 
injuries  less  than  death  to  a  female  school  teacher,  were  held  to 
justify  a  verdict  for  $8958.  (88  IlL  377.)  In  case  of  a  common 
teamster  suffering  permanent  injuries  less  than  death,  $9500  was 
held  not  excessive.  (62  Me.  552.)  In  Wisconsin,  where  the  court 
is  very  strict  on  damages,  it  sustained  a  verdict  of  $5500,  where  a 
sailor  got  one  leg  ana  two  ribs  broken,  which  confined  him  ten  or 
twelve  days  in  bed.  (28  Wis.  569.)  In  a  criminal  conversation 
case,  $10,000  was  held  not  excessive.  (4  E.  D.  Smith,  110.)  A 
verdict  for  $200  in  a  death  case  was  held  so  ^ossly  inadequate  that 
it  was  set  aside.  (46  Cal.  26.)  In  case  of  kiUing  an  infant  daughter, 
a  person  from  whom  the  least  can  be  expected,  the  next  of  kin 
recovered  $5000,  and  the  verdict  was  sustained.    (42  Cal.  216.) 

It  was  suggested  below  that  the  relation  of  tms  mother  to  her 
son  would  not  warrant  as  much  dama^ss  as  a  needy  wife  and 
children.  If  this  be  the  law,  it  is  the  first  case  we  are  aware  of 
where  poverty  or  wealth  cuts  any  figure  in  the  amoimt  of  recovery. 
If  such  were  the  law,  it  would  pay  railroads  to  employ  none  bnt 
men  of  wealthy  families,  for  in  such  case,  the  next  of  kin  not 
needing  his  support,  could  not  recover  if  he  were  killed.  This 
court  says  such  is  not  the  law.  It  is  not  to  be  determined  by  the 
needs  of  the  survivors.  (19Kas.  91;  29  Gratt  431,  670;  84  Pa. 
St.  419;  48  Tex.  372;  9  Heist  12,  841;  4  Col.  162.) 

A  new  trial  should  not  be  granted  for  excessive  damages,  when 
the  only  defence  at  the  secona  trial  will  be  one  that  goes  in  miti- 
gation of  damages.  (1  Bibb,  354.) 

The  jury  were  bound  to  consider  all  this  evidenoe  showing  the 
relations  of  the  deceased  and  his  next  of  kin,  his  intelligence  and 
vigor,  the  salary  he  was  obtaining,  his  savings,  and  the  fact  that  he 
was  engaged  in  an  employment  which  has  a  re^lar  system  of  pro- 
motions, and  that  he  was  an  attentive,  intelligent,  and  energetic 
man,  who  had  already  been  advanced  by  the  defendant  after  t^o 
weeks  of  service,  and  would,  in  all  probability,  in  time  have  earned 
a  muck  larger  sum  than  $684  in  a  iiigher  position,  if  the  possibili- 
ties of  the  future  had  not  been  forever  closed  to  him  by  his  nn- 
timely  death.  (19  Kas.  488-494;  43  Iowa,  676;  16  Irish  L  R 
Pf.  SJ  415.) 

2.  The  defendant  sought  to  prove  by  different  witnesses  that  it 
was  the  custom  of  railroad  companies  throughout  tlie  country  to 
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load  long  and  projecting  timbers  on  one  car,  we  enppoee,  for  the 
pnrpoee  of  establishing  that  the  flat  car  in  question  was  not  negli- 
gently loaded.  To  this  character  of  testimony  the  plaintiff  ob- 
jectea;  the  objection  was  sustained,  and  on  the  argament  of  the 
motion  it  was  strennonsly  insisted  that  this  testimony  was  improp- 
erly excluded,  and  that  tne  ruling  is  error.  The  offered  testimony 
was  properly  excluded.  (107  Mass.  496 ;  109  id.  126;  1  Allen,  187; 
Sid.  564;  8  Gray,  547;  55  Ma  444;  2  McLean,  157;  50  Md.  5; 
91  U.  S.  454;  81  Ala.  501 ;  3  Gush.  174;  50  Dl.  61 ;  7  Mo.  App. 
358 ;  Lawson  on  Usages  and  Customs,  328 ;  17  Wall.  857.) 

3.  The  railroad  company,  on  its  motion  for  a  new  trial,  contended 
that  the  question  propounded  to  Mr.  Ferren  was  improper,  he  not 
being  an  expert.  This  question  involved  how  far  over  the  timbers 
projected — an  unmeasured  distance,  upon  which  any  witness  may 
give  an  opinion.     (14  Eas.  110 ;  24  id.  453 ;  117  Mass.  122.) 

4.  Another  and  most  important  point  is,  have  we  any  cause  of 
action!  The  court  below  thought  we  had,  and  overruled  that  part 
of  the  defendant's  motion  for  a  new  trial  The  company  also 
thought  we  had,  as  it  did  not  demur  to  our  evidence.  However, 
if  we  have  no  cause  of  action,  although  the  company  has  waived 
that  question,  we  should  like  to  know  it.  A  completer  man-trap 
than  that  in  which  Haas  was  caught,  was  never,  in  our  judgment, 
inyented.  The  following  authorities  show  this  to  be  a  double  case 
of  Diligence:  50  Tex.  254;  36  Iowa,  31;  8  Allen,  441;  100  U. 
S.  213;  JJaBs.  Comp.  Laws,  p.  784,  §§  28,  29. 

5.  It  was  strenuously  insisted  by  the  defendant  in  the  court  below 
that  the  question  of  the  expectancy  of  the  life  of  the  next  of  kin, 
the  mother,  must  be  taken  into  consideration  by  the  jury  in  deter- 
mining the  damages  to  be  recovered,  because,  as  it  was  claimed, 
the  deceased  bein^  younger,  his  expectancy  of  life  would  be  greater, 
and  the  probabilities  are  that  but  for  his  unfortunate  death  he 
might  have  outliyed  her,  and  no  part  of  his  probable  future  earn- 
ings could  have  gone  to  her.  She  might  not  have  liyed  to  enjoy 
any  of  his  future  accumulations,  and  therefore  it  is  insisted  the 
oonrt  erred  in  not  allowing  evidence  on  this  point,  and  not  instruct- 
ingthe  jury  in  this  regard  as  requested.     W  as  this  error  ? 

we  say  the  damages  were  fixed  at  the  death  of  Haas;  and  so  far 
tt  prospective  increase  or  decrease  of  wealth  or  probable  earnings 
u«  concerned,  or  enter  into  the  case,  the  question  is,  what  would 
probably  accrue  to  him  or  to  a  man  of  his  a^ !  However,  the 
next  of  kin  is  not  a  matter  to  be  tried  in  the  district  court  in  this 
suit,  more  than  3)erhaps  to  show  that  Haas  left  some  next  of  kin. 
It  is  a  matter  for  the  probate  court  to  settle  when  distribution  is 
made  by  the  administrator.  (48  HI.  410;  82  id.  198;  8S  id.  304; 
Field  on  Dam.,  §  634;  46  Iowa,  195.) 

The  opinion  m  the  ooml  was  deliyered  by 
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Bbewkb,  J. — Upon  aeeneral  Btatement  of  this  case,  the  fads  are 
as  follows :  One  W  m.  ^as  was  in  the  employ  of  the  plaiatiS  in 
error  as  a  yard  switchman  in  the  city  of  Emporia,  in  Kovember, 
1879,  and  on  the  17th  of  that  month  was,  while  attempting  to 
make  a  coupling  of  two  freight  cars,  killed.     His  administrator 
brings  this  action  against  the  company  in  behalf  of  the  next  of  kin, 
and  seeks  to  recover,  claiming  that  the  injury  resulted  from  the 
negligence  of  the  company.     The  case  went  to  a  jury,  which  re- 
tnmed  special  findings  of  fact,  and  a  verdict  in  favor  of  the  admin- 
istrator of  $10,000.     The  railroad  company  made  a  motion  for 
judgment  upon  these  findings,  which  was  overruled.    Thereupon 
it  made  a  motion  for  a  new  trial,  which  was  sustained;  and  now 
both  parties  bring  error  to  this  court,  one  filing  a  petition  and  the 
other  a  cross-petition  in  error.     The  railroad  company  claims  that 
the  court  erred  in  refusing  to  give  it  a  judgment  upon  the  special 
findings  of  fact.     The  administrator  dums  that  the  court  erred  in 
sustaining  the  company's  motion  for  a  new  trial,  and  insists  that 
judgment  should  have  been  entered  in  his  favor  for  the  amount  of 
the  verdict.     So  far  as  the  error  alleged  by  the  railroad  company  is 
concerned,  it  is  not  one  which  is  now  properly  reviewable,    ifo 
judgment  has  been  rendered  a^inst  the  company,  and  no  final 
order  made  within  the  scope  of  tnat  term  as  denned  in  the  statnte. 
The  case  is  still  pending  in  the  district  court.    No  judgment  may 
ever  be  rendered  against  the  company,  and  if  not,  it  has  no  ground  of 
complaint.    It  is  well  known  that  the  old  rule  was,  that  no  proceed- 
ings in  error  would  lie  until  after  a  final  judgment.    Our  statute  en- 
larges the  matters  which  may  be  taken  up  for  review,  but  nowhere 
does  it,  in  terms  at  least,  provide  for  the  review  of  a  ruling  like  that 
complained  of  in  this  case.     A  question  very  similar  was  before  this 
court  in  Burton  u  Boyd,  7  Kas.  17,  and  was  there  determined  ad- 
versely to  the  claim  of  plaintiff  in  error.     It  is  true  that  the  facts  in 
that  case  were  not  exactly  parallel  to  those  in  the  case  before  ns, 
yet  the  proposition  in  the  syllabus  fits  this  case  very  closely ;  and 
resting  upon  that  case  as  a  mere  authority,  there  is  no  such  difference 
as  would  prevent  the  decision  there  from  controlling  here.    Being 
a  mere  question  of  practice,  a  decision  then  made,  although  open 
to  doubt,  should  be  adher^  to,  unless  plainly  wrong,  or  unless 
gross  injustice  would  result  from  adherence  thereto,    ^ermanenc^ 
of  forms  and  practice  is  a  matter  always  worthy  of  regard.    Untd 
the  legislature  declares  a  change,  that  which  has  been  decided  as  a 
rule  of  practice  should  very  seldom  be  disturbed.     The  question 
is  not  simply  what  the  present  justices  consider  the  true  interpre- 
tation of  the  statute,  but  what  has  been  the  announced  decision  of 
this  court.    So  far  as  that  goes,  and  so  far  as  it  conipels  a  decision 
of  any  question  in  any  case,  as  a  rule  it  ought  to  be  adhered  to. 
Stare  decisis  is  a  maxim  which  in  matters  oi  practice  almost  abso- 
lutely controls.     Now  that  the  order  complained  of  is  not  a  final 
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order  as  defined  by  the  statnte,  is  not  serioufilj  questioned.    It  is 

not  final  because,  as  the  record  shows,  each  party  has  been  remanded 

to  a  new  inqidiy  as  to  rights  and  liabilities.    Counsel  for  plaintiff 

in  error  rest  somewhat  on  the  third  subdivision  of  §  542  of  the 

code,  and  insist  that  an  order  oyerruling  a  motion  for  jud^ent  on 

special  findings  is  ^^an  order  that  involves  the  merits  of  the  action 

or  some  part  thereof.''    In  the  case  of  Stebbins  v.  Laird,  10  Eas. 

229,  an  order  granting  leave  to  file  an  amended  bill  of  particulars 

WBB  sought  to  be  reviewed  by  proceedings  in  error  before  the  final 

disposition  of  the  case.    We  held  that  such  an  order  is  not  one 

involving  the  merits  of  the  action ;  and  while  not  attempting  to 

define  the  exact  scope  of  that  subdivision,  held  that  it  coula  include 

only  such  orders  as  amount  to  an  adjudication,  a  disposition  of 

some  part  of  the  claim  or  defence.    Now  it  is  plausible  to  say  that 

denying  an  application  for  judgment  is  an  adjudication  against  the 

daim  or  defence,  in  whatever  stage  of  the  proceedings  it  is  made  ; 

but  such  a  ruling  is  not  one  based  upon  the  testimony,  but  upon 

some  technical  aovantage  which  the  state  of  the  findings  is  supposed 

to  give  as  against  the  general  verdict,  and  it  does  not  cut  off  the 

party  from  subsequent^  pursuing  his  rights  of  claim  or  defence. 

In  tnis  case  the  defendant  is  shut  oS.  from  no  defence  which  upon 

the  merits  of  the  case  it  may  have.    There  has  been  no  order  or 

ruling  which  has  deprived  it  of  any  real  defence  on  the  merits. 

The  case  goes  on  to  another  trial  just  as  though  none  had  been 

had.    Everv  defence  on  the  merits  the  company  had,  it  still  has. 

The  only  enect  of  that  ruling  is  to  deprive  it  of  an  advantage  which, 

despite  the  general  verdict  against  it,  it  supposed  it  had,  not  by 

reason  of  the  testimony,  but  by  reason  of  certain  findings.    At  any 

rate,  the  ruling  does  not  come  so  clearly  within  the  scope  of  such 

sabdivision  as  to  justify  us  in  departing  from  the  former  decision 

of  this  court.     Iiirthermore,  it  may  oe  suggested  whether  the 

company  has  not  waived  its  right  to  avail  itself  of  the  error  in 

snch  ruUng,  if  error  there  were,  by  thereafter  making  a  motion  for 

a  new  trid,  and  obtaining  it.     See  further.  Brown  v.  Kimble,  5 

Kas.  80 ;  Edmfield  v.  Bamhart,  5  Kas.  225,  in  which  the  court 

held  that  an  order  overruling  a  motion  to  dismiss  an  appeal  is  not 

one  involving  the  merits  oi  Ae  action.    Also,  Dolbee  v.  Hoover, 

8  Kas.  124. 

The  question  presented  on  the  cross-petition  is,  whether  the  court 
erred  in  granting  a  new  trial,  and  this  ruling  the  statute  expressly 
provides  may  be  reviewed  by  proceedings  m  error ;  but  we  have 
iwatedly  held  that  where  the  ruling  of  the  court  below  is  in  favor 
of  a  new  trial,  its  proceedings  will  be  scanned  with  less  scrutiny, 
hecanse  both  parties  have  on  the  second  trial  a  full  opportunity  of 
presenting  their  claims  to  a  new  jury.  (Field  v.  Kinnear,  5  Kas. 
833;  aty  of  Ottawa  v.  Washabaugh,  11  Kas.  124.) 
Now  it  is  said  by  counsel  for  the  administrator  that  the  only 
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gronnd  np<m  which  the  court  in  fact  granted  a  new  trial  is  that  of 
exceasiYe  damages.  While  it  is  probable  that  this  is  so,  yet  upon 
the  face  of  the  record  the  motion  seems  to  have  been  snstaioed 
npon  other  groonds,  and  therefore  such  other  matters  are  open  for 
inquiry  in  this  court.  Betumin^,  however,  to  the  mere  matter  of 
damages,  the  jury  went  to  the  f  im  limit  of  the  statute,  and  awarded 
$10,000.  The  tnal  court  considered  this  excessive,  and  so  ezceeave 
as  to  warrant  its  interference.  Can  we  in  review  say  that  snch 
ruling  was  erroneous  t  We  think  not.  Counsel  for  the  admin- 
istrator have  filed  an  elaborate  Brief  citing  many  cases  in  which 
large  verdicts  have  been  sustained  for  personal  injuries.  Their 
argument  is  practically  this,  that  if  for  injuries  not  taking  life 
large  verdicts  may  be  awarded  and  sustained,  that  when  life  is  taken 
no  verdict  can  be  declared  excessive  which  Keeps  within  the  limits 
of  the  statute.  We  cannot  assent  to  this  doctrme.  Prior  to  these 
various  statutes  in  the  several  states,  it  was  the  accepted  law  that 
no  action  would  lie  in  case  of  death.  To  obviate  l^is  supposed 
defect  in  the  common  law,  these  several  statutes^  taking  their  origin 
in  Lord  Campbell's  act  in  England,  were  passed.    They  all  aim  to 

E've  compensation  for  the  li&  taken  away,  and  various  attempts 
kve  been  made  to  prescribe  some  exact  rule  for  computation  of 
the  value  of  the  life  taken*  Several  courts  have  laid  down  arbitrary 
rules,  but  in  the  case  of  the  IL  P.  Ry.  Co.  v.  Cutter,  19  Kas.  83, 
following  the  case  of  B.  B.  Co.  v.  Barron,  5  Wall.  90,  we  held  that 
no  arbitrary  rule  can  justly  be  laid  down ;  that  the  elements  which 
enter  into  the  just  estimate  of  a  life  are  so  varied  that  the  matter 
must  be  left,  under  the  direction  of  the  coui-t,  to  the  sound  dis- 
cretion of  the  jury.  The  purpose  of  the  statute  is  compensation,  and 
that  up  to  a  certain  point  the  value  of  the  life  taken  should  be 
paid  by  the  wrong-doer  to  the  )>arties  interested  in  the  life.  The 
statute  has  put  the  limit  at  $10,000.  We  do  not  understand  that 
that  puts  a  maximxmi  as  the  value  of  the  most  valuable  life,  with 
all  other  lives  to  be  graduated  downward  therefrom ;  and  jet  we 
do  not  agree  with  counsel  that  because  no  man  would  give  his  life 
for  $10,000,  and  that  as  life  and  money  are  not  commensurate  or 
convertible  tenns,  no  court  can  say,  when  a  jury  awards  $10,000 
for  any  life,  that  it  is  excessive.  It  is  not  the  loss  of  the  decedent, 
but  the  loss  of  the  survivors  which  is  to  be  estimated.  That  in- 
volves not  merely  the  probable  accumulations  of  the  deceased,  bnt 
the  probability  of  the  benefit  of  such  accumulations  inuring  to  the 
survivors.  Where  one  who  was  the  head  of  a  family  with  minor 
children  is  killed,  there  is  a  reasonable  certainty  that  his  earziings 
if  he  had  survived  would  inure  directly  to  the  benefit  of  the  widow 
and  children.  Where  one  dies  without  wife  or  child,  with  no  one 
legally  dependent  upon  him,  and  with  only  remote  relatives  as  his 
next  of  km,  there  is  only  a  remote  probability  that  his  earnings, 
whatever  they  may  be,  would  inure  to  such  next  of  kin.    The  law 
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of  himuBi  experience  is,  that  when  a  man  has  no  one  legally  de» 
pendent  upon  him,  his  earning  be  thej  j^reat  or  small,  are  appro- 
rniated  to  nis  own  benefit  or  pleasure,  so  that  his  life,  whatever  may 
oe  his  capacity  for  earning,  nas  but  little  if  any  value  to  remote 
relationa    Again,  when  the  nearest  of  kin  are  not  remote  relatives, 
and  yet  are  not  in  any  way  legally  dependent,  the  benefit  of  such 
life  to  such  next  of  kin  will  depend  largely  upon  their  needs  as 
well  as  upon  his  earnings.    Where  the  deceased,  leaving  no  wife 
nor  chilo,  leaves  as  his  next  of  kin  father  or  mother,  and  such 
father  or  mother  is  in  good  pecuniary  condition,  it  is  fair  to  say 
that  his  Hfe  would  if  survived  have  been  of  comparatively  little 
value  to  thenu    In  other  words,  his  earnings  would  be  used  for 
his  own  pleasure  or  profit,  and  not  go  to  the  increase  of  their 
present  good  financial  condition.    The  law  of  human  experience 
and  pronibilities  controls  as  to  these  matters.    If  according  to  that 
law  the  life  of  the  decedent,  if  continued  in  existence,  womd  bring 
little  ^ain  to  the  next  of  kin,  little  compensation  should  be  given 
for  his  loss.    We  cannot  agree  that  the  theory  of  the  law  is  to 
panish  for  the  mere  negligent  destruction  of  life ;  and  the  law  of 
eompensation  means  that  no  more  should  be  given  to  the  next  of 
kin  that  they  probably  would  receive  from  the  decedent  if  his  life  had 
not  been  taken  away.    And  as  before  indicated,  many  matters  must 
he  considered  in  determining  how  mudi  that  life  would  probably 
he  worth  to  such  next  of  km  if  it  had  not  been  taken  away.    In 
the  case  before  us  the  decedent  left  neither  wife  nor  child ;  his 
Boodier  was  next  of  kin,  and  in  determining  what  would  be  the 
probable  value  of  that  life  to  her,  regard  must  be  had  to  what  he 
oad  done  in  the  past  toward  her  support  and  maintenance^  and 
what,  considering  ner  means  and  his  earnings,  as  well  as  his  habits 
uid  disposition,  he  would  be  likely  to  do  in  the  future.    It  is  not 
iair  to  say  that  all  his  surplus  earnings  would  go  to  her,  because  it 
is  not  the  law  of  human  experience.    If  she  hed  means  enough  for 
her  own  support,  the  probabilities  are  that  none  of  his  earnings 
▼onld  go  to  her ;  that  in  one  way  or  another  he  would  consume 
them  entirely.     The  statute  does  not  contemplate  a  speculation  on 
the  probable  earnings  of  the  deceased ;  it  simply  aims  to  make 
«ooa  to  the  survivors  that  which  they  have  prooably  lost  by  his 
death.    Of  course  there  is  no  absolute  certainty  in  matters  oi  this 
kind.    The  life  taken  away  to-day  by  negligence  of  the  defendant, 
may  have  been  one  which  by  the  laws  of  nature  would  have  passed 
away  to-morrow  if  no  outside  accident  had  intervened,  or  per- 
<^oe  if  it  had  escaped  the  negligence  of  the  defendant  to-day,  it 
wonld  have  fallen  a  victim  to  tne  negligence  of  some  other  party 
tomorrow;  so  that  the  real  value  of  the  life  is  problematical  and 
specnktive  to  a  certain  extent.     Of  course  there  are  tables  of  mor- 
bidity, laws  of  average,  which  must  be  respected  and  have  force  in 
^J  question  which  in  any  d^ree  involves  a  speculation  on  the 
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future ;  but  the  laws  of  {>robabilit7  and  aveniee  are  not  to  be  in- 
Toked  simply  by  the  plaintiff ;  they  make  with  the  defendant  as 
well,  and  it  is  entitled  to  every  solution  of  probabilities  in  its  favor 
just  as  folly  as  the  plaintiff  is.  It  appears  in  this  case  that  de- 
ceased was  twenty-five  years  of  age ;  that  about  ten  years  afo  he 
was  employed  for  something  less  than  a  year  in  the  post  oftee  in 
Chicago ;  that  at  the  close  ol  such  employment  be  went  oat  to 
California,  and  remained  there  until  1876.  It  does  not  appear  that 
during  his  employment  in  the  post  office  in  Chicago,  or  during  his 
absence  in  California,  that  his  labor  was  of  any  value  to  his 
mother ;  on  the  contrary,  it  appears  that  at  one  time  she  sent  to 
him  a  present  of  $80.  In  1876  he  returned  home ;  at  that  time 
his  representations  to  his  mother  were  that  he  had  accomnlated 
$500  during  his  absence,  but  that  he  had  been  compelled  to  use 
such  surplus  during  a  two-months'  sickness.  He  came  home  with- 
out anything,  and  the  first  year  after  his  return  he  did  nothing. 
The  next  two  years  he  was  employed  at  the  gas  works  for  three  or 
four  days  a  month,  at  $1.50  a  day.  This  during  the  three  yean 
was  all  of  his  earnings  in  Chicago.  Aside  from  that,  he  coUected 
rents  due  his  mother  for  certain  buildings  owned  by  her,  and  also 
made  such  repairs  in  those  buildings  as  from  time  to  time  th^ 
condition  demanded.  This  for  three  years  was  the  sum  total  of 
his  labors  in  Chicago ;  and  a  young  man  who  lives  in  a  large  city 
like  Chicago  for  three  years,  earning  no  more  than  he  did,  must  be 
lacking  in  either  capacity,  desire,  or  need  for  work.  In  1879  he 
came  West,  entered  mto  the  employ  of  the  Santa  F6  road,  and 
remained  in  such  employment  for  several  weeks  prior  to  his  death, 
receiving  wages  at  the  rate  of  $1.90  per  day.  w  as  a  life  such  as 
his  had  been,  and  from  what  it  had  been,  what  it  promised  to  be, 
worth  $10,000  to  his  mother  ?  We  are  clearly  of  the  opinion  that  it 
was  not.  We  think  that  from  the  testimony  evidently  it  had  been 
worth  nothing  to  his  mother  up  to  the  date  of  his  cleath.  From 
tlie  time  that  ne  started  out  to  do  for  himself  up  to  the  day  of  his 
death,  striking  a  bdance  between  him  and  her,  ne  was  her  debtor 
instead  of  she  his.  In  other  words,  up  to  the  time  of  his  death, 
and  from  the  time  he  started  to  do  for  himself,  his  life  had  been 
worth  nothing  to  her.  For  years  he  boarded  with  her,  receiring 
clothing  from  her,  and  at  one  time  a  present  of  $30.  It  does  not 
appear  that  his  earnings  or  his  labor  ever  made  good  to  her  the 
value  of  her  expenses  in  his  behalf ;  so  that,  judging  the  f  ntnre  by 
the  past,  his  life  was  one  which  would  have  been  of  but  little  value 
to  her,  and  in  such  a  question  as  this  the  past  is  the  main  light  which 
illumines  the  future.  The  enigma  of  the  future  of  a  life  is  not  to 
be  solved  hj  the  mere  matter  of  faith  and  hope,  or  even  hj  the 
natural  possibilities  of  accomplishment,  but  mainly  and  chiefly  by 
the  experiences  of  the  past,  and  what  the  life  luis  already  been. 
The  law  runs  little  along  the  lines  of  sympathy  and  affection,  but 


^1 


ATOHISOir,  ITO.,  R.  B.  OO.  V.  BSOWV.  341 

rather  along  the  lines  of  the  actual  and  the  probable.  Tested  b^ 
the  pael^  the  fatoie  of  this  young  man's  life  promised  little  to  his 
motner. 

Anin,  it  appears  from  her  testimony  that  she  was  the  owner  of 
f oarnonaes  and  twenty-one  lots  in  the  city  of  Chicago.  The  value 
of  this  property  is  not  clearly  disclosed,  but  the  rent  she  received 
from  the  honaes  she  leased  was  about  $50  a  month,  and  the  taxes 
on  the  property  she  owned  are  at  present  $800  a  year,  and  had  been 
at  one  time  shortly  after  the  Chicago  fire  as  high  as  $1000  a  year. 
Such  a  tax  implies  no  small  value  to  the  propertv.  It  also  further 
«)pearB  that  neither  she  nor  her  unmarried  oaughter,  who  with  the 
deceased  comprised  the  entire  f&mily,  was  engaged  in  any  labor 
or  business,  but  lived  off  from  the  property  they  owned ;  and  also 
that  the  sum  total  of  the  deceased's  property  was  about  two 
months^  wages  due  from  the  defendant  It  is  evident,  comparing  her 
means  and  his  needs  and  earnings,  that  little  of  such  earnings  would 
0  to  her.  The  pecuniary  value  of  his  life  to  her  must  have  been 
light  The  district  court  properly  held  that  an  award  of  $10,000  is 
excessive.  We  not  only  thmk  that  its  ruling  is  not  apparently 
erroneous,  but  that  it  is  evidently  correct.  Counsel  in  their  brief 
ask  this  court  to  name  the  amount  which  would  not  be  considered 
exceasive,  providing  it  arrives  at  the  conclusion  that  the  present 
award  is  excessive.  Such  is  not  the  function  of  this  court ;  the 
amount  which  ought  to  be  given,  if  any  should  be  given,  is  to  be 
ascertained  b^  a  ]ui^.  The  sole  function  of  the  court  is  to  see 
that  the  jury  m  inaking  such  award  are  not  influenced  by  sympathy, 
feeling  or  prejudice,  and  do  not  go  beyond  what  is  fair  compensa- 
tion. We  do  not  know  what  action  we  should  take  if  both  parties 
to  this  proceeding  stipulated  that  this  court  might  upon  the  testi- 
mony as  it  stancb  in  the  record  determine  what  judgment  should 
be  entered.  In  the  absence  of  some  such  stipulation,  we  simply 
inquire  whether  the  district  court  erred,  and  in  this  case  we  do  not 
thmk  that  it  did,  and  therefore  affirm  its  rulings. 

Finally,  in  view  of  the  manner  in  which  this  case  comes  before 
1U,  we  do  not  feel  warranted  in  attempting  a  review  of  other  ques- 
tions  which  in  fact  exist  in  the  case.  We  do  not  think  the  prac- 
tice of  bringing  a  case  to  this  court  before  final  judgment  is  to  be 
snoonraged ;  and  in  view  of  the  briefs  of  counsel  and  the  stress 
hid  upon  this  particular  question  (the  amount  of  damages),  we 
tlunk  it  right  to  leave  the  decision  right  here.  Upon  the  question 
of  liability,  upon  the  facts  of  the  case,  we  may  add  that  the  case 
of  the  same  plaintiff  in  error  against  Plunkett,  25  Eas.  188,  is  very 
Bttriy  in  point,  and  to  that  case  we  refer  for  any  discussion  of  the 
principles  controlling  the  liability  of  the  defendant. 

The  judgment  will  be  aflirmed,  and  each  party  will  pay  the  oosto 
^f  its  own  proceedings  in  error. 
eA.ftB.RCa8.— 16 
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HomoNy  C.  J. — ^I  concur  in  the  affirmance  of  the  jndgBHnt  of 
the  difitrict  oonrt,  but  do  not  assent  to  all  of  the  Lmgnage  of  the 
opinion.  I  think  the  railroad  company  waived  any  error  (if  any 
existed)  in  the  mling  of  the  ooort  in  refnsing  judgment  upon  the 
findings  of  fact  of  the  jury,  by  asking  and  obtaining  a  new  trial. 

y ALEMTiNB,  J. — ^I  ooncnr  in  the  judgment  of  this  court  aflirm- 
iuff  the  judgment  of  the  court  bdow,  but  I  do  not  concur  in  the 
opinion  delivered  by  my  brother  Brewer.  There  are  several  things 
contained  in  the  opinion  in  which  I  do  not  concur ;  but  I  wish  to 
mention  only  one  of  them  particularly.  Brother  Brewer  seems  to 
found  his  decision  of  the  first  ouestion  involved  in  the  case  uuoa 
the  decision  made  in  the  case  of  burton  v,  Boyd,  7  Eas.  17.  Now 
I  do  not  think  that  that  case  is  any  authority  for  the  present  case. 
It  is  true,  the  first  paragraph  of  the  syllabus  in  that  case  seems  to 
be  nearly  applicable  to  the  present  case ;  but  still,  the  facts  of  the 
two  cases  are  so  unlike  that  the  decision  in  that  case  cannot  be  any 
authority  for  the  decision  in  this  case.  In  that  case,  a  verdict  wss 
rendered  a^nst  Burton,  and  he  immediately  moved  for  a  new 
trial,  and  his  motion  was  sustained.  In  the  present  case,  certain 
special  findings  of  fact  were  made,  probably  in  favor  of  the  rail- 
road  company,  and  the  railroad  company  immediately  moved  for 
judgment  on  the  verdict,  and  the  motion  was  overruled ;  and  it  is 
this  ruling  of  which  the  railroad  company  now  complains. 

The  first  paragraph  of  the  ByUabus  in  the  Barton  «»  rewb  u 
follows : 

^^  A  party  against  whom  no  judgment  has  been  rendered  or  final 
order  made,  and  who  after  the  trial  in  the  court  below,  moved  for 
and  obtained  an  order  granting  him  a  new  trial,  has  no  sood  rea- 
son to  complain  in  this  court  of  the  action  of  the  court  bdow." 

Kow  to  make  this  syllabus  applicable  to  the  present  case,  a  veir 
important  fact,  and  the  principal  fact  in  this  case,  must  be  inserted, 
maJdng  the  syllabus  read  as  follows : 

^^  A  party  against  whom  no  judpnent  has  been  rendered  or  final 
order  made,  and  who,  after  the  trial  in  the  court  below  [and  after 
certain  special  findings  of  fact  have  been  made,  probably  in  his 
favor,  moved  for  judgment  in  his  own  favor  upon  such  verdict, 
and  the  court  below  overruled  the  motion,  and  then  afterwards] 
moved  for  and  obtained  an  order  granting  him  a  new  trial,  has  no 

food  reason  to  complain  in  this  court  of  the  action  of  the  conrt 
elow.'' 

All  the  above  words  in  brackets  belong  to  this  case,  but  do  not 
belong  to  the  Burton  case.  The  Burton  case  was  brought  to  the 
supreme  court  for  the  purpose  of  reversing  a  judgment  rendered 
against  Burton's  co-defendant  in  the  district  court,  John  Shoe- 
maker; while  this  case  is  brought  by  the  railroad  company  to  this 
court  for  the  purpose  of  reversing  the  order  of  the  district  coort 
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oremilinff  the  railroad  oompanj^s  motion  for  a  jndmient  upon  the 
Terdiet  of  the  jniy.  It  will  therefore  be  seen  that  the  burton 
cue  is  no  anthoritj  in  this  case.  The  dedBion  in  the  Burton  case 
IB  nnqneationably  correct;  but  whether  a  similar  decision  rendered 
in  the  present  case  can  be  said  to  be  correct,  is  donbtfoL  The 
decision  in  the  present  case  goes  a  long  way  beyond  that  made  in 
the  Burton  case.  I  think,  howeyer,  Uie  decision  in  the  present 
cue  is  correct.  There  is  no  statute  authorizing  the  railroad  com- 
pany to  bring  the  case  to  this  court,  unless  it  is  the  third  subdiyi- 
non  of  §  543  of  the  Code.  That  subdiyision,  with  what  precedes 
it,  proyidee  that  ^  an  order  that  inyolyes  the  merits  of  an  action,  or 
some  part  thereof,"  may  be  brought  to  the  supreme  court  on  peti- 
tion in  error.  My  construction  of  that  clause  is  that  the  order 
menlicHied  therein  is  one  that  inyolyes  the  merits  of  an  action,  or 
lome  part  th^ieof ,  by  way  of  adjudication,  and  that  it  is  not  an 
order  that  leayes  the  merits  of  the  whole  action  and  eyery  part 
diereof  stiU  to  be  adjudicated  and  determined.  There  may  be 
nme  doubt  as  to  whether  this  is  the  correct  interpretation  of  that 
danae,  but  still  I  think  it  is,  and  hereafter  I  think  that  such  must 
be  held  to  be  the  correct  interpretation.  This  is  the  first  time,  in 
mj  opinion,  that  the  question  nas  oyer  been  decided  by  this  court ; 
or,  to  speak  more  correctly,  this  is  the  first  time  that  it  has  eyer 
been  held  by  this  court  that  a  party  moying  for  a  judgment  upon 
1  Yerdict  cannot  brin^  petition  in  error  directly  to  this  court  from 
the  order  of  the  district  court  oyerruling  such  motion. 

See  Thirteenth,  etc,  R.  R.  Go.  «.  Boadron,  2  Am.  &  Eng.  R.  R  Cas.  80; 
IVirter  «.  Hannibal,  etc,  R.  R.  Co.  id.  44;  Kelly  «.  Chicago,  etc.,  R.  R  Co., 
id.  65;  Berg  «.  Chicago,  etc,  R  R  Co.,  id.  70;  Chicago,  etc.,  R  R  Co.  e. 
^kei,  id.  364;  TUtteian  9.  Milwaukee,  etc,  R  R  Co.,  id.  640. 
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Eatb  CoNLAir. 
(101  lainoii  BBporti,  98.  ^Novm^  10,  1881.) 

IMoMMiy  showing  how  far  a  train  of  can  ran  after  striking  a  piersoii,  is 
''QBpeteiit  endence  in  a  salt  againet  the  railroad  company  to  recoyer  damages 
for  enang  the  death  of  the  person  struck,  as  tending  to  show  the  train  was 
nmids^  St  a  greater  speed  than  allowed  by  ordinance  of  the  city  in  which 
tbe  loeideBt  occorred,  and  also  that  the  trun  was  not  under  proper  control. 

1q  a  svit  against  a  railroad  oompan j  to  recoyer  for  the  killmg  of  a  person 
througb  ncffugenoe,  while  engaged  in  his  duty  as  a  switchman,  the  nature 
of  lus  emjMoyment  at  the  time  of  the  injury  is  material  on  the  question 
v^ether  he  was  ezerdaing  due  care 

li  a  suit  against  a  railroad  company  to  recover  damages  for  striking  a  per- 
NBbj  a  tram  of  cars  through  negligence,  a  witness  mid  been  speaking  of 


344  PBKlfSTLyAKIA  OOAL  €0.  V.  OOKLAK. 

the  tnin  that  itrack  the  deceased.  He  waa  then  aaked,  **  8tate  to  the  jny, 
in  your  opinion,  how  fast  the  train  was  going,"  which  was  claimed  to  he  ob- 
jectionable, as  not  being  limited  in  time  or  to  the  particular  tndn:  EM, 
that  the  objection  was  not  tenable. 

Where  a  copy  of  the  rules  of  a  railway  company,  showing  what  wis  le- 
quiredof  switchmen  and  other  senrants,  was  admitted  in  eTldence,  and  where 
what  work  the  deceased  switchman  was  required  to  do,  as  well  as  ^e  mesai 
at  his  hand  with  which  it  could  be  accomplished,  was  distinctly  shown,  and 
where  the  main  and  side-tracks,  and  their  distance  from  each  other,  and  the 
street  crossings  and  yards,  with  all  the  other  facts  deemed  necessary,  wen 
given  in  evidence,  it  was  Mi  no  error  to  refuse  the  testimony  of  other  switch- 
men, to  show  that  in  their  opinion  it  was  not  necessary  for  the  deceased  to 
have  been  where  he  was  when  he  received  the  injury,  or  to  have  pused  along 
the  track,  and  that  there  was  space  enough  to  properly  perform  his  dnti« 
without  going  upon  such  track,  etc.,  as  the  jury  were  as  competent,  from 
the  facts  shown,  as  the  witnesses,  to  form  an  opinion  on  the  questions  pro- 
posed. 

As  to  matters  which  do  not  so  far  partake  of  the  nature  of  a  sdcDce  as 
to  require  a  course  of  previous  habit  or  study  in  order  to  an  attainment  of 
a  knowledge  of  them,  the  opinions  of  witnesses,  though  experts,  are  not  ad- 
missible. 

The  question  of  negliffence  is  not  one  of  law,  but  of  fact,  and  must  be 
proved  like  any  other.  Hence  an  instruction  is  properly  refused  which  telk 
the  jury,  as  a  matter  of  law,  that  certain  facts  p^er  se  constitute  neghgeace. 
By  this  it  is  not  meant  that  the  definition  of  negligence  is  one  of  fact,  to  be 
determined  by  the  jury. 

Expressions  may  be  found  under  the  old  practice,  when  this  court  was  re- 
quired to  review  questions  of  fact  as  well  as  of  law,  that  certain  facts  were 
evidence  of  negligence.  But  such  expressions  are  mere  arguments — the  ex- 
pression of  a  conclusion  of  fact,  and  not  of  law. 

As  a  party  is  not  bound  to  prove  matters  which  are  merely  surplusage,  if  the 
proof  ooes  not  correspond  with  such  matters  alleged  the  variaaoe  is  imma- 
terial. 

In  an  action  against  a  railroad  company  to  recover  for  an  injury  by  strik- 
'ing  the  deceased  with  a  moving  train  of  cars,  the  declaration  alleged  that 
the  deceased,  at  the  time,  was  engaged  in  his  duty  in  passing  over  and  upon 
a  certain  track,  *'to  give  directions  to  others  of  his  co-servants,  and  to  aid  in 
the  switching,  movement  and  operation  of  certain  cars  being  switched  npon** 
such  track.  There  was  evidence  tending  to  prove  this  allegation :  MaH  that 
proof  that  deceased  had  another  duty  to  pCTform,  as  taking  the  number  of 
the  cars  in  a  memorandum  book,  constituted  no  variance,  as  what  the  de- 
ceased was  doing  at  the  time  was  no  part  of  the  tort  complained  of,  or  of 
the  means  adopted  m  effecting  it. 

In  such  case  the  gist  of  the  action  is  the  defendant's  negligence,  as  alleged, 
and  the  motives  of  the  deceased  in  being  upon  the  track,  or  why  he  was 
there,  are  wholly  immaterial,  it  beins  sufficient  that  he  was  lawfully  there. 
Any  allegation  showing  why  the  deceased,  as  switchman,  was  ^pon  the 
track,  except  that  he  was  rightfully  there,  is  surplusage. 

A  motion  to  exclude  all  of  the  plalntifTs  evidence  at  its  close,  being  in 
the  nature  of  a  demurrer  to  the  evidence,  is  properly  refused  if  there  is  any 
evidence  tending  to  prove  the  plaintiff ^s  case.'^ 

*  DBinmiusR  to  evidbkcb.  As  to  the  proper  office  of  a  demurrer  to  efi- 
dence.  what  it  should  contain,  and  what  it  admits.  Oroire  ^.  The  People,  9S 
III.  281;  Valtez  e.  Ohio  and  Mississippi  By.  Co.,  85  id.  GOO;  PhiHips  e.  DickMv 
^n,  ill.  11. 

On  the  general  subject  of  an  involuntary  non-suit,  or  exdudlog  aH  the 
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Hw  eomt,  on  OTermling  s  defendant's  motion  to  ezdade  all  the  plaintUPi 
•fkknce,  as  not  making  a  ease,  remarked  that  he  would  not  give  his  reason 
foe  so  deciding,  for  the  eonnsel  did  not  want  him  to  sum  up  the  testimony 
tnd  teU  the  jury  why  he  OTeiruled  the  motion;  hdiy  that  there  was  no  error 
m  Boch  remarks.* 

It  is  the  oflbse  of  the  judge  to  instruct  the  jury  in  points  of  law,  and  of  the 
jnry  to  decide  on  matters  of  fact 

An  Instruction  is  properly  refused  which  sittgles  out  an  isolated  fact,  say- 
iBg  that  it  alone  does  not  constitute  wilful  or  wanton  negligence,  especially 
when  the  question  does  not  hinee  on  such  fact  alone,  and  the  instruction 
does  not  assume  to  be  predicated  upon  the  evidence. 

An  instruction  telling  the  jury,  as  a  matter  of  law,  that  an  ordinary 
twitdman's  lantern,  giving  forth  a  white  light,  is  a  sufficient  oompliance 
with  a  city  ordinance  requiring  '*  a  brilliant  and  conspicuous  light  on  the 
forwud  end  of  each  locomotive,"  etc.,  is  properly  refused,  as  taking  from 
the  jury  an  important  fact  which  it  is  their  provinoe  to  find  from  3xe  evi- 
deooe. 

To  impeach  a  witness  it  must  be  shown  that  he  wilfully  and  knowingly 
testiied  falsely  to  a  material  fact,  and  even  then  the  jury  are  not  compelled 
to  disbelieve  him  as  to  other  matters.  They  may  do  so,  but  should  be  left 
to  exercise  their  judgment  in  that  regard. 

Where  no  objection  is  made  that  the  damages  are  excessive,  in  the  trial 
eoort  in  the  motion  for  a  new  trial,  nor  m  the  Appellate  Ck>urt,  that  question 
it  act  before  this  oourt. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — ^heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  County ; 
the  Hod.  Jobieph  £.  Oabt,  Judge,  presiding. 

This  was  an  action  on  the  esse,  brought  oy  appellee  against  ap- 
pellant, in  the  Superior  Court  of  Cook  County,  in  consecjuence  of 
the  negligence  of  appellant  resulting  in  the  death  of  her  intestate. 

The  declaration  contains  four  counts :  In  the  first,  the  negligent 
actisaU^ed  to  have  consisted  in  wrongfully,  unlawfully  and  negli- 
gently driving  a  locomotive  engine  and  train  of  cars,  within  me 
limits  of  the  city  of  Chicago,  without  having  a  brilliant  and  con> 
sjMCQous  light  on  the  forward  end  of  said  tram,  as  required  by  an 
ordinance  of  said  city.  In  the  second,  the  negligent  act  is  alleged 
to  have  consisted  in  wrongfully,  negligently,  etc.,  driving  the  said 
locomotive  engine  and  tram  at  a  greater  rate  of  speed,  within  the 
limits  of  the  city  of  Chicago,  than  six  miles  per  hoar,  contrary  to 
Ml  ordinance  of  said  city.  In  the  third,  the  negligent  act  is  alleged 
to  have  consisted  in  driving  the  said  locomotive  engine  and  train 
of  cars  at  a  high  rate  of  speed,  neglecting  to  ring  a  bell  on  the  said 

tiff*s  evidence  from  the  jury,  or  instnicting  the  jury  to  find  for  the  plaintiff,  or 
for  the  defendant.  Holmes  «.  Chicago  and  Alton  R.  R  Co.,  94  III.  440,  and 
etsesdted  m  note;  Caveny  «.  Weiner,90  id.  168;  Hubner  e.  Feige,  id.  S09,  and 
note;  Crowley  e.  Crowlev,  80  id.  469;  Smith  e.  Giliett.  60  id.  291. 

*  Pnctioe — ^remarks  of  the  judgeMn  making  his  rulings — whether  ground  of 
error.  Ashban^h  e.  Murphy  et  al.,  90  111.  182;  Beasley  e.  The  People,  89  id. 
^:  ^elly  e.  BoUtnd,  78  id.  488;  ADdreaa  et  al.  e.  Ketcham,  77  id.  877;  Fam- 
^«m  f.  Famiiam,  73  id.  498. 

As  to  improper  remarks  of  council.  Hennies  et  al.  v.  Yogel,  87  111.  242; 
Kepperly  v.  Ihunsden,  83  id.  364;  Wilson  v.  The  People,  94  id.  299. 
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looomotiTe,  oontrary  to  law  and  the  ordinance  of  said  dW. 
In  the  fourth,  the  negligent  act  is  alleged  to  have  consisted  in 
careleesly,  negligently,  etc.,  driving  and  managing  the  said  locomo- 
tive  engine  and  train,  etc 

It  was  proved  on  the  trial,  that  at  the  time  the  intestate  was  in- 
jured, appellant  and  the  Chica^  and  Alton  B.  R.  CSo.  operated 
certain  tracks  in  the  city  of  Chicago,  in  common.  The  intestate 
was  a  switchman  in  the  employ  of  the  Chicago  and  Alton  S.  R 
Co.,  and  about  half  past  seven  o'clock  on  the  evening  of  Febraarj 
13,  1880,  and  while  the  intestate,  toother  with  another  switdunan 
and  an  en^neer  and  fireman,  were  m  charge  of  a  switch-engine, 
gathering  up  empty  cars  from  off  the  switches,  the  intestate  was 
struck  by  one  of  appellant's  freight  trains,  backing  up  along  one  of 
its  main  tracks,  and  thereby  received  the  injuries  from  miich  he 
Bubseauently  died. 

Ordinances  of  the  city  of  Chicago  were  also  read  in  evidence 
upon  the  trial,  providing  that  "every  locomotive  engine,  railroad 
car  or  train  of  cars  mnnine  in  the  night  time  on  any  railroad  track 
in  said  city,  shall  have  and  keep,  while  so  running,  a  brilliant  and 
conspicuous  light  on  the  forward  end  of  such  locomotive  engine, 
car,  or  train  of  cars ;"  also,  that  "  no  locomotive  engine,  rai&oad 
passenger  car  or  freight  car  shall  be  driven,  propelled  or  ran  npon 
or  along  anjr  railroad  track  within  said  citv  at  a  greater  rate  of 
speed  than  six  miles  per  hour;"  and  also,  that  the  bell  "of  each 
locomotive  engine  shall  be  rung  continuously  while  running  within 
said  city."  The  only  light  on  the  advancing  or  forward  end  of  the 
train,  was  a  common  br^eman's  lantern. 

The  other  facts,  so  far  as  they  may  be  material  to  an  understand- 
ing of  this  case,  will  suflSciently  appear  in  the  opinion. 

The  jury  found  the  appellant  guilty,  and  assessed  appellee's 
damages  at  $5000.  Motion  for  a  new  trial  was  made,  and  over* 
ruled  Dy  the  Superior  Court,  and  judmient  rendered  upon  the 
verdict,  and  thereupon  appellant  appealed  to  the  Appellate  Conit 
for  the  First  District,  and  that  conrt,  on  final  hearing,  afSrmed  the 
judgment  of  the  Superior  Court.  The  present  appe^  is  prosecuted 
from  that  judgment. 

The  errors  assigned  are : 

First — The  Appellate  Court  erred  in  not  sustaining  the  pointg, 
and  each  of  the  points,  assigned  for  error  on  appeal  from  said  Su- 
perior Court. 

Second — ^The  said  Appellate  Court  erred  in  not  reversing  the 
judgment  of  said  Superior  Court. 

Tnird — The  said  Appellate  Court  erred  in  affirming  the  judg- 
ment of  the  said  Superior  Court. 

Messrs.  Willard  &  Driggs,  for  the  appellant: 

What  the  deceased  was  doing  at  the  time  of  the  allied  injurr 
was  material,  and  must  be  proved  as  alleged,  although  set  fortu 
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-ffith  nnneoefisary  particnlaritj.  City  of  Bloomington  v.  Goodrich^ 
88IIL558;  Ooodhnety.  People,  94  id.  37;  Chicago  and  Alton  R 
R  Co.  i».  Michie,  83  id.  427;  Toledo,  Wabash  and  Western  R.  K 
Co.  V.  Be^B,  85  id.  80. 

The  oonrt  erred  in  refusing  to  allow  the  witnesses  Morrisey  and 
Boee,  experienced  switchmen,  to  testify  as  to  their  opinions,  etc 
linn  V.  oigsbee,  67  BL  75 ;  Carter  v.  iBcehm,  1  Smitn's  Leading 
Cases,  S86 ;  1  Bedfield  on  Eailways,  579  ;  Beckwith  v.  Sydebotham, 
1  Camp.  116 ;  Belfontain  and  Indiana  R.  R.  Co.  v,  Bailey,  11  Ohio 
St.  333 ;  Cincinnati  and  Zanesyille  R.  R  Co.  t;.  Smith,  22  id.  227 ; 
Transportation  Line  v.  Hope,  5  Otto,  297 ;  1  Wharton  on  Eyidence, 

fl6C  Tzx. 

PeraoDB  not  experts  may  giye  their  opinions  as  to  the  yalae  of 
property.  Butler  v.  Wehrli^,  15  111.  488 :  McKee  v.  Nelson,  4 
Cow.  350 ;  Steaaiboat  Clipper  v.  Logan,  18  Ohio,  396. 

The  court  erred  in  oyerniHng  appellant's  motion  to  exclude  ap- 
pellee's testimony.  Such  motions  are  in  the  nature  of  a  demurrer 
to  evidence,  and  should  be  sustained  when  the  plaintifPs jproof  does 
not  make  out  a  case.  Fent  et  al.  v.  Toledo,  Peoria  and  W  arsaw  R. 
&  Co.,  59  in.  349 ;  Foleman  v.  Johnson,  84  id.  269 ;  Phillips  v. 
Dickerson,  85  id.  11. 

The  deceased  conld  haye  stood  between  the  two  main  tracks  and 
performed  the  service  in  which  he  was  engaged.  He  did  not  do 
so,  bat,  on  the  contrary,  placed  himself  in  the  most  dangerous  posi- 
tion pofisible  under  the  cuxmmstances,  and  the  conclusion  is  irresist- 
ible that  the  proximate  cause  of  his  death  was  his  own  want  of 
eaie.  Chica^,  Bnrlin^n  and  Quincy  R.  R.  Co.  v.  Hazard,  26 
HI.  373;  Chicago  and  Northwestern  Ky.  Co.  v,  Sweeney,  52  id. 
325;  Chicago  and  Northwestern  Rv.  Co.  v.  Donohue,  75  id.  255 ; 
Chicago  and  Northwestern  Ry.  Co.  v,  Scates,  90  id.  586 ;  Lake 
Shore  and  Michigan  Southern  Ky.  Co.  v.  Clemens,  5  Bradw.  77. 

That  defendant's  instructions  numbers  one  and  two  were  proper 
ud  correct,  counsel  cited  Bartlett  et  al.  v.  Board  of  Education,  etc. 
59  Dl.  364 ;  Kendall  v.  Brown,  74  id.  232 ;  Cleyinger  v.  Dunaway, 
34  ii  367. 

That  ingtmction  number  seyen  should  haye  been  giyen,  see  Illi- 
nois Central  R.  R.  Co.  v,  Hetherington,  83  111.  510 ;  Chi(^o,  Burl- 
ington and  Quincy  R.  R.  Co.  v.  Harwood,  90  id.  425.  'ffie  court 
erred  in  ^ying  the  instruction  on  its  own  motion. 

Messrs.  Monroe  &  Leddy,  for  the  appellee : 

The  oonrt  did  allow  appellant  to  proye  what  the  duties  of  Conlan 
^er^  and  how  they  were  usually  performed,  as  well  as  all  the  facts 
iditrn^  to  the  case,  but  not  what  Conlan  might  haye  done. 
^  On  the  question  whether  the  plaintiff  used  due  care,  or  acted 
^prudently,  it  is  error  to  admit  m  eyidence  the  opinions  of  wit- 
ne^ises  eng^^ed  in  the  same  business,  when  no  question  of  science, 
.^c  or  skill  is  inyolved.    Hopkins  v.  Indianapolis  and  St.  Louis 
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B.It.C6.)f8Ill.  82 ;  Oitj  of  Ohicaffo  9.  McGiTen,  id.  347 ;  (Mei^ 
mod  Alton  R.  R  C!o.  v.  Springfield  and  NorthweBtern  R.  S.  Co., 
67  id.  143. 

The  conrt  did  allow  appellee  and  appellant  both  to  show  fnQj 
the  duties  of  Conlan,  the  sitoation  of  the  gronnd,  tradn,  awitehes, 
trains,  and  the  cireamstancea  and  conditions  nnder  which  he  per- 
formed those  duties,  and  left  it  for  the  jury  to  say  whether  or  not 
Oonlan  was  n^ligent 

The  first  anaseoond  instructions  were  properly  refused,  as  they 
took  the  question  of  negligence  away  from  the  jury,  and  left  it 
with  the  court  to  say  that  the  deceased,  under  a  certain  state  of 
facts,  was  guilty  of  ncu^lieence.  The  question  of  the  negligenee 
of  the  deceased  was  embomed  in  the  instructions  given  by  tiie  court, 
and  fairly  submitted  to  the  jury.  The  case  of  &rtlett  v.  Board  of 
Education,  etc.,  59  111.  864,  cited  by  appellant,  has  no  applicatioa. 

Instructions  numbers  seyen  and  eight,  refused,  were  properly  re- 
fused, the  first  leaving  out  the  comparative  negligence,  and  ako 
being  an  abstract  proposition  of  law,  and  the  eighth  infringing  on 
the  province  of  the  juiy. 

Tne  twelfth  instruction  was  properly  refused,  as  it  was  faulty  in 
using  the  word  ^'  should"  instead  of  the  word  ^^  may,"  and  omit> 
ting  other  words,  ^'  wilfully  and  knowingly."  Reynolds  v.  Green- 
baum,  80  111.  416 ;  Pollard  v.  The  People,  69  id.  148. 

Mr.  Justice  Scholfxeld  delivered  the  opinion  of  the  court : 
Numerous  objections  are  nrsed  in  argument  against  the  ruling 

below,  and  they  shall  be  noticed  in  the  order  in  which  they  are  dis* 

cussed  in  appellant's  brief. 

First — Certain  evidence,  admitted  over  appellant's  objections,  it 

is  insisted,  was  erroneously  admitted. 

1.  A  witness  testified  how  far  appellant's  train  ran  after  Oonlan 
was  struck  This,  we  think,  was  competent  An  ordinance  of  the 
citv  limited  the  speed  of  trains  to  six  miles  an  hour.  It  was  not 
indispensable,  in  proving  a  violation  of  this  ordinance,  that  the 
proof  should  show  the  speed  was  ascertained  by  actual  comparieon 
and  measurement  with  a  timepiece.  That,  of  course,  would  be  the 
very  best  kind  of  evidence,  but  from  the  nature  of  things  it  is  ab- 
solutely necessary  that  a  lower  grade  of  evidence  should  be  admb- 
sible.  This  evidence  would  tend  to  prove  the  speed  of  the  train, 
and  also  whether  it  was  under  proper  control,  and  was,  in  our  opin- 
ion, legitimate,  under  the  issnes. 

2.  Again,  the  same  witness  gave  answer,  fixing  the  speed  of  the 
train,  to  this  interrogatory :  '^  State  to  the  jury,  in  your  opinion, 
how  fast  the  train  was  going."  The  only  respect  wherein  it  is 
claimed  this  is  objectionable  is,  that  it  is  not  limited  in  time.  The 
objection  results  from  a  misapprehension.  The  witness  had  been 
previously  speaking  of  the  train  that  struck  Conlan.    The  question 
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k  Innited  to  that  train,  and,  we  think,  mnBt  dearly  have  been  00 
midentood  by  the  witness  and  the  jnry,  and  so  waa  free  of  the 
objection. 

3.  The  same  witness  also  identified  a  certain  memorandnm  book 
as  the  one  Conlaii  was  nsing  in  taking  the  numbers  of  the  cars  at 
the  time  he  was  injared.    The  objection  urged  against  this  evi- 
dence iS)  it  is  not  alleged  in  the  declaration  that  tlie  taking  of  the 
nnmbers  of  cars  was  the  duty  of  Conlan,  as  a  switchman,  and  conn- 
ggl  ggy .  tt  ^pi^Q  aU^ation  in  each  of  the  counts  is,  that  it  became, 
and  was,  neoessary  for  the  deceased  to  pass  over  and  upon  said 
eastemmoBt  track,  ^to  ffive  directions  to  others  of  his  said  co- 
eenrantS)  and  to  aid  and  assist  in  the  switching,  movement,  and 
operation  of  certain  cars  then  being  switched  upon  the  western- 
most track.' "     And  they  cite  City  of  Bloomington  v.  Goodrich, 
88  UL  558;  Goodhue  v.  People,  94  id.  37;  Chicago  and  Alton  R. 
R.  Co.  V.  Michie,  Admx.,  83  id.  437 ;  Toledo,  Wabash  and  Western 
K  R.  Co.  V.  Beggs,  85  id.  80,  as  sustaining  the  proposition  that 
what  the  deceased  was  doing  at  the  time  was  material,  and  must 
be  proved,  as  alleged.    Counsel  are  in  error  as  to  the  effect  of 
what  is  ruled  in  those  cases.    They  annoxmce,  in  substance,  that  if 
the  pleader,  though  needlessly,  describe  the  tort,  and  the  means 
adopted  in  effecting  it,  with  minuteness  and  particularity,  and  the 
proofs  substantially  vary  from  the  statement,  there  will  be  a  fatal 
variance — and  this  was  but  following  an  old  and  well  sett^led  rule 
of  common  law  pleading.    1  Chitty's  Pleading  (7th  Am.  ed.),  427. 
But  what  deceased  was  doing  at  the  time  he  received  the  injury  is 
no  part  of  the  tort,  or  of  the  means  adopted  in  effecting  it.    And 
tltliough  it  is  alleged,  in  the  language  quoted  above,  there  is  proof 
tending  to  sustain  this  allegation — ^that  is  to  say,  that  it  became, 
and  was,  necessary  for  the  deceased  to  pass  over  and  upon  said 
easternmost  track,  to  give  directions  to  others  of  his  said  co-serv- 
antB,  and  to  aid  and  assist  in  the  switching,  movement,  and  opera- 
tion of  certain  cars  then  being  switched,  etc. — ^it  would  be  difficult 
to  determine,  upon  any  well-established  principle  of  law,  that  the 
iaet  that  the  deceased  had  an  additional  motive  for  being  on  the 
track,  viz. :  taking  the  numbers  of  ears,  would  constitute  a  variance 
between  the  proofs  and  allegations. 

There  is,  however,  in  our  opinion,  a  still  more  complete  and 
Batigfactory  answer  to  the  objection.  ^^  A  party  is  not  bound  to 
prove  matters  which  are  merely  surplusage.  If  the  proof  does  not 
correspond  with  such  matters,  the  variance  is  not  material"  West 
«.  Cole,  12  Mod.  127 ;  Oibbs  v.  Cannon,  9  S.  &  R.  203;  Little  v. 
BKnt,  16  Pick.  366;  3  Robinson's  Practice,  662;  1  Chitty's  Plead- 
m  (7th  Am.  ed.),  262,  263. 

It  is  distinctly  averred  in  the  declaration  that  the  deceased  was 
ft  switchman  in  the  employ  of  the  Chicago  and  Alton  B.  R.  Co., 
sod  that  in  the  discharge  01  his  duties  as  such  it  became,  and  was. 
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necoflonry  to  para  upon  and  over  the  track  of  the  appdhnt^  and 
that  while  he,  in  the  discharge  of  each  duty,  with  dae  care  and 
cantiony  and  without  negligence  on  his  part,  was  so  paasing  over 
and  along  said  track,  etc.,  appellant  wrongfully,  neghgoitly,  ^ 
drove  its  engine  and  train  without  having  a  snfiicient  headUriit,  sb 
prescribed  by  ordinance  of  the  city,  etc.,  and  thereby  strudc  and 
ran  against  and  upon  the  deceased,  thereby  wounding  him,  etc 

The  gist  of  the  action  is  appellant's  n^ligence.  Tne  motives  of 
the  deceased  in  being  upon  the  track  are  wholly  immaterial,  it 
being  sufficient  that  he  was  lawfully  there.  Obviously  no  issue 
could  be  formed  on  the  question  of  deceased's  motiyes.  Hence, 
all  that  is  alleged  in  regard  to  wfajjr  the  deceased  was  upon  the 
track  might  haye  been  stricken  out  without  affecting  the  sumdeDcr 
of  the  declaration.  It  was  what  appellant  did,  not  why  deoeaseci 
was  there,  that  was  important  to  be  inquired  into.  The  allegation 
was  entirely  surplusage,  and  might  have  been  disregarded,  in  whole 
or  in  part,  without  affecting  the  merits  of  the  case,  and  it  is  there- 
fore unimportant  whether  it  was  proyed  or  not 

Second. — Evidence  was  offered  by  appellant  which,  on  objection 
by  appellee,  was  rejected  by  the  court,  consisting  of  the  testimoDv 
oi  seyeral  switchmen,  to  show  that  in  their  opinion  it  was  not  nec- 
essary to  be  where  deceased  was  when  he  receiyed  his  fatal  injniy; 
that  m  order  to  perform  the  duties  enumerated  in  the  declaration 
it  was  not  necessary  for  the  deceased  to  pass  along  upon  the  east 
main  track ;  that  there  was  space  enouffh  to  properly  perform  Boeh 
duties  without  going  on  said  track,  and  that  there  was  no  rule  of 
the  Chicago  and  ^ton  R.  R.  Co.  requiring  the  switchman  per- 
forming the  duties  before  indicated  to  stand  on  the  main  track. 
The  form  of  the  proposition  is  repeated  under  yaried  phraseolo^, 
but  it  all  amounts  simply  to  a  proposition  to  establish  that  me 
deceased  did  not  exercise  due  care,  in  tiie  opinion  of  the  witneaaeB, 
or  to  give  the  opinions  of  other  switchmen  on  that  subject.    What 
the  rules  of  the  Chicago  and  Alton  R.  R.  Co.  required  of  switeh- 
men  and  other  servants  was  proven  by  a  oopj  of  those  rules;  and 
what  work  the  deceased  had  to  do  was  distinctly  pointed  out,  as 
well  as  the  means  at  his  hand  with  which  it  could  be  accomplished. 
The  main  tracks  and  side-tracks,  distances  from  each  other,  street 
crossings  and  yards  were  fully  described,  and  all  the  other  facts 
deemed  Tiecessary  by  the  respective  counsel  to  place  the  case  fully 
and  fairly  before  the  jury,  were  given  in  eyidence.     Under  these 
circumstances  we  cannot  peroeiye  why  every  man  on  the  jury  was 
not  as  competent  to  giye  his  opinion  on  the  questions  proposed  to 
be  proved  as  a  professional  switchman — ^whetner  to  be  on  a  track 
is  dangerous,  wnether  there  is  room  to  pass  by  the  side  of  a  train 
without  getting  on  an  adjoining  track,  how  far  tracks  are  from 
each  other,  how  far  cars  project  oyer  the  sides  of  tracks,  how  far, 
at  any  giyen  point,  it  is  necessary  for  a  person  to  stand  from  & 
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tnek  Id  order  to  see'  the  front  6r  rear  of  trains,  and  all  kindred 
<ine8ti<»ia,  are,  meet  obyionsly,  as  easily  asoertained  and  testified  to 
by  one  man  as  b^  another  of  eqnal  intelligence,  without  regard  to 
experienoe  in  railroading 

In  linn  v.  Sigsbee,  67  111.  75,  referred  to  by  counsel  for  appellant, 
this  eoort  held  that  in  an  action  for  the  breach  of  a  contract  made 
b^  one  physician  with  another  not  to  practise  medicine  within  a 
given  territory,  other  physicians  oonld  not  be  allowed  to  give  their 
opinions  as  experts  as  to  the  amount  of  damages  resulting  to  the 
plaintiff  by  the  resumption  of  practice  by  the  defendant.  The 
eonrt,  amon^  other  thinss,  said:  '^If  the^''  (the  physicians)  '^did 
not  haye  a  knowledge  of  the  facts,  the  sickness,  and  the  practice 

Erformed  by  the  defendant,  an  opinion  was  a  mere  guess;  if  they 
d  such  knowledge  from  a  detailed  statement  of  the  facts,  the 
jury  could  have  assessed  the  damages;"  and  this  would  seem  to 
have  equal  pertinency  here.  If  the  switdimen  did  not  know  all 
the  facts  essential  to  an  intelligent  opinion,  any  opinioU'they  might 
express  would  be  a  mere  jpess.  If  they  did  know  the  facts,  they 
conki  detail  them  to  the  jury,  so  that  the  jury  could  form  theil* 
own  opinion. 

The  quotation  made  in  that  case  from  Carter  v.  Bcehm,  1  Smith's 
Leading  Cases,  286,  we  do  not  think  applicable  here,  because  the 
sQbjeet  matter  of  inquiry  is  not  such  that  only  persons  of  skill  and 
experience  in  it  are  capable  of  forming  a  correct  judgment  upon 
it, — or,  in  other  words,  it  does  not  so  fkr  partake  of  uie  nature  of 
a  science  as  to  require  a  course  of  previous  habit  or  study  in  order 
to  the  attainment  of  a  knowledge  of  it.  And  this  precise  question 
has  been  thus  decided  by  us  in  Hopkins  v*  Ind.  and  St.  L.  B.  K. 
Co.,  78  IH-  32.  To  a  like  purport  are  also  City  of  Chicago  v. 
McGiven ;  78  111.  347,  and  Chi(»Ago  and  Alton  B.  B.  Co.  et  al.  v. 
Springfield  and  Northwestern  B.  it  Co.,  67  111.  142.  Questions  of 
vafaie,  as  in  Butler  v.  Mehrling,  15  111.  488,  which  are  compounded 
of  fact  and  opinion,  are  not  analogous. 

The  questions  whether  deceased  had  been  in  employment  long 
enough  to  know  about  this  train,  and  whether  his  employment  had 
been  sndi  that  he  saw  or  might  have  seen  this  train  eyery  evening, 
whidi  were  asked,  and  their  answers  disallowed  by  the  court, 
belong  to  the  same  class  as  those  we  have  commented  upon,  and 
require  no  further  remarks.  See  Wharton  on  Eyidence,  vol. 
1.  see.  436. 

Third — Appellant's  counsel,  at  the  close  of  appellee's  testimony, 
moved  to  exclude  it  from  the  jury,  but  the  court  refused  to  allow 
the  motion. 

Counsel  insist  that  such  motions  are  in  the  nature  of  demurrers 
to  evidence,  and  should  be  sustained  where  the  plaintifPs  proof 
does  not  make  out  a  case,  and  they  cite  Fent  et  al.  tn  Toledo, 
Peoria  and  Warsaw  By.  Co.,  59  111.  849 ;  Poleman  v.  Johnson,  84 
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id.  969 ;  Fhillipfi  v.  Dickeraon,  85  id.  11,  sastaiBin^  the  propodtic 
OonDsel  are  mistaken  in  the  limitations  of  the  rule  recognized  by 
these  cases.  The  motion,  it  is  tme,  is  in  the  nature  of  a  demoner 
to  evidence ;  bnt,  as  a  demurrer  to  evidence,  it  was  never  heard 
that  a  judge  could  take  tlie  question  of  fact  from  the  jnrj,  and  in- 
terpose his  own  judgment  as  to  the  weight  and  preponderance  cf 
evidence  in  the  place  of  theirs.  The  rule,  on  tlie  oontrarvt  ifi,  as  is 
shown  by  these  cases,  the  demurrer  admits  not  only  all  that  the 
plaintiffs  testimony  has  proved,  but  all  that  it  tends  to  prove,— and 
nence,  if  there  is  evidence  tendjne  to  prove  the  issues  in  favor  of 
the  plainti£E,  the  judgment  must  be  in  his  favor.  There  was  evi- 
dence here  tending  to  prove  the  issues  in  favor  of  appellee,  and  the 
court  very  properly,  therefore,  overruled  the  motion. 

Fourth — ^The  court  refused  certain  instructions  asked  by  appel- 
lant, of  which  the  first,  second,  seventh,  eighth,  twelfth,  thirteenth 
and  fourteenth  are  specifically  pointed  out  in  at^gmnent  as  having 
been  erroneously  refused.  The  others  were  practically  abandoned 
on  argument,  and  no  notice,  therefore,  need  be  taken  of  them. 

As  to  the  first  and  second,  it  is  enough  to  say  the  court  properly 
refused  them,  because  they  assumed  to  tell  the  jury,  as  matters  of 
law,  that  certain  facts  per  se  constituted  n^ligence  on  the  part  of 
the  deceased.  In  Oreat  Western  B.  R.  Co.  v.  Hawordi  et  sJ.,  39  SI. 
353,  this  court  ruled,  '^  negligence  is  not  a  legal  Question,  bat  is 
one  of  fact,  and  must  be  proved  like  any  other,^'  and  this  was 
followed  in  Chicago  and  Alton  R.  R.  Co.  v.  Pennell,  94  HI. 
448.     Of  course  this  does  not  mean  that  the  definition  of  n^li- 

?;ence  is  one  of  fact,  and  that  the  jury  shall  be  left  to  their  own 
ancies  to  determine  what,  in  each  case,  shall  be  the  measure  to 
which  the  proof  shall  be  applied  in  determining  whether  there  is 
negligence,  but,  simply,  the  general  rule  being  declared  as  matter 
of  law,  the  jury  must  determine  whether  such  facts  liave  been 
proved  as  bring  the  case  within  that  general  rule.  Thus,  in  the 
Haworth  case,  supra,  negligence  was  defined  to  be  ^'  the  opposite 
of  care  and  prudence — the  omission  to  use  the  means  reasonably 
necessary  to  avoid  injury  to  others,"  and  it  was  left  to  the  jury  to 
determine,  from  all  tne  evidence,  whether  the  party  charged  with 
the  negligent  act  was  thus  guilty — that  is,  whether  the  party  had 
failed  to  exerdse  care  and  prudence,  or,  in  other  words,  omitted  to 
use  the  means  reasonably  necessary  to  avoid  injury  to  the  other 
party.  It  is  sometimes  said  that  negligence  is  a  mingled  question 
of  law  and  fact.  Shearman  and  Redfield  on  Negligence  (2d  ed.), 
sec  11.  If  by  this  it  is  meant  it  is  a  question  of  Taw  to  determine 
the  rule — ^that  is,  the  definition  of  negligence,  and  a  questiop  of 
fact  to  determine,  from  the  evidence,  whether  theparticular  case  falls 
within  the  rule  or  definition, — it  is  entirely  in  \uinony  with  the 
rulings  of  this  court  in  the  cases  supra. 

Expressions  may  frequently  be  found  in  opinions  of  this  oonrt, 
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where,  under  onr  old  Practice  act,  we  were  required  to  review 
questions  of  fact  as  weU  as  of  law,  that  Buch  and  such  facts  were 
evidence  of  negligence.  But  this  is  always  mere  argument — the 
expression  of  a  conclusion  of  fact,  not  of  law, — from  certain  other 
omitted  or  proved  facts.  In  such  cases,  and  as  to  such  questions, 
the  court  is  exercising  precisely  the  same  function  as  does  a  jury 
in  the  trial  court,  onl:^^  unlike  thejury,  giving  its  reasons  for  its  con- 
dnsions ;  and  it  is  this  blending,  m  sucn  cases,  of  the  distinct  and 
independent  functions  exercised  by  court  and  jury  at  nisi  prius, 
that  nas  occasionally  misled  counsel,  and  induced  the  belief  that 
the  court  lias  declared  the  result  of  purely  controverted  questions 
of  &ct  as  conclusions  of  law.  ^^  It  is  the  office  of  the  judge  to  in- 
struct the  jury  in  points  of  law, — of  the  jury  to  decide  on  matters 
of  fact"     Broom's  Maxims  (4th  ed.),  103,  77  * 

The  seventh  instruction  is  faulty  in  singling  out  a  single  fact  and 
saying  that  it,  alone,  does  not  constitute  wOful  or  wanton  negli- 
gence.  No  one,  perhaps,  claims  that  it  does.  But  the  case  did 
not  hinge  on  that  isolated  fact,  and  to  single  it  out  and  give  it  this 
nndae  prominence  could  have  but  tended  to  mislead  the  jury. 
Besides,  it  does  not  assume  to  be  predicated  upon  the  evidence,  and 
if  it  did,  it  would  be  but  the  expression  of  an  opinion  of  fact,  and 
not  of  law.  Whether  such  running  would  constitute  wilful  or 
wanton  negligence,  would  depend  entirely  upon  the  attending  cir- 
cumstances, all  of  which  should  be  taken  into  consideration  in 
order  to  give  an  intelligent  answer  to  a  question  of  that  character. 
The  eighth  instruction  told  the  jury,  as  matter  of  law,  in  sub- 
stance, that  an  ordinary  switchman's  lantern,  giving  forth  a  white 
light,  was  a  sufficient  compliance  with  the  city  ordinance  requiring 
^  a  brilliant  and  conspicuous  Ught  on  the  forward  end  of  earn  loco- 
motive,'' etc  The  instruction  does  not  purport  to  give  a  legal 
eonstniction  of  the  ordinance.  It  simply  takes  from  the  jury  a 
question  of  fact.  The  law  said  there  ^^  must  be  a  brilliant  and  con- 
^icaous  light,"  etc.,  no  matter  how  produced,  and  it  is  merely  a 

?[oeBtion  of  fact  whether  there  was  such  a  light.    The  court,  there- 
ore,  properly  refused  the  instruction. 

The  twelfth  instruction  was  properly  refused.  The  juir  are  not 
compelled  to  disbelieve  a  witness  merely  because  his  testimony  as 
to  some  material  point  in  the  case  may  not  be  true.  To  impeach 
iiim  it  must  be  shown  that  he  wilfully  and  knowingly  testified 
iaisely,  and  even  then  the  jury  are  not  compelled  to  disbelieve  him 
as  to  other  matters.    They  may  do  so,  but  should  exercise  their 

J'ndgment  in  that  regard.    Beynolds  v.  Greenbaum,  80  IlL  416 ; 
'offiud  V.  The  People,  69  id.  148. 


I 


^See  dark  o.  Bostdn,  ete.,  R.  R  Co.,  1  Am.  and  Bug.  R.  R  Gift.  184; 
Hftolon  •.  South  Boston  R  R  Co.,  %  Am.  and  Eng.  R  R  Gas.  16;  BeU  t« 
Httmibal,  etc.,  R  R  Co^  4  Am.  and  Bng.  R  R  Cas.  CW. 
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The  sabfltance  of  the  thirteenth  instmctioii  is  clearly  and  db- 
tinctlj  embodied  in  the  inatractionB  given  by  the  court,  and  00  its 
refnsal  oonld  have  done  no  haiHL 

The  fourteenth  infltniction  was  also  propjerly  refused.  The 
nature  of  the  employment  of  deceased  at  me  time  he  was  injured, 
was  material  on  the  question  of  whether  be  was  exercising  due 
care,  and  the  purport  of  the  instruction  was  to  assert  the  oontru}-. 
Tlie  court  gaye  to  the  jury  a  charge,  of  its  own  motion,  embodying 
with  substantial  accuracy  all  the  principles  of  the  law  we  tmnk 
essential  to  a  full  comprehension  01  their  duties,  by  the  jury. 

The  objections  urged  are,  in  ovtr  opinion,  hypercritical,  for  the 
most  part,  and  all  untenable.  They  are  not  of  sufficient  practical 
importance,  in  our  opinion,  to  justify  stating  and  answering  them  se- 
riatim or  at  length,  and  we  shall  therefore  forbear  further  comment. 

An  objection  is  made  to  a  remark  of  the  judge  in  oveiroling 
appellant  8  motion  to  exclude  appellee's  testimony,  to  the  effect 
that  he  would  not  give  his  reasons  for  deciding  as  he  did,  for  the 
counsel  did  not  want  him  to  sum  up  the  testimony  and  tell  the  J017 
why  he  overruled  the  motion.  It  is  impossible  to  conoeiye  that 
this  improperly  affected  the  jur^.  The  motion  was  overruled,  and 
from  this  the  jury  must  have  inferred  it  was  not  well  founded, 
and  we  are  unable  to  perceive  that  anything  more  prejudicial  to 
appellant  could  have  been  inferred  from  tnese  remarks  of  the 
judge.    We  r^ard  the  objection  as  frivolous. 

There  seems  to  have  been  an  objection  urged  in  the  Suj^or 
Oourt  in  regard  to  the  oorapeten<^oi  a  juryman,  but  since  it  is  not 
pressed  in  argument  here,  we  infer  it  has  been  abandoned,  and,  we 
think,  very  properly  so,  as  it  was  plainly  destitute  of  merit 

The  question  of  whether  the  damages  are  to  be  regarded  as  ex- 
eessive,  is  not  before  us,  since  that  objection  was  not  raised  iu  the 
motion  for  a  new  trial  in  the  Superior  Court,  nor  assigned  for  error 
in  the  Ai)pellate  Court  Emorv  v.  Addis,  71  Dl.  273 ;  Thayer  v. 
Peck,  93  id.  857 ;  Biversey  v.  Johnson,  Admx.,  id.  547 ;  Page  et^ 
al.  V.  People  ex  rel.,  99  id.  418 ;  latchtenstadt  v.  £oee,  98  id  6i3. 

The  juagment  is  affirmed. 

Judgment  affirmed. 


MissouBi,  Bxa,  B.  S.  Co. 
Long. 

(AdwmM  ObMy  Eanmi,    Jwm  IVrm,  188ft.) 

1.  See.  %  of  Ch.  81,  Lawa  of  1869  (Sec.  88,  Ch.  84,  Comp.  Laws  1879),  ia  a 

nqlli^,  being  in  violation  of  Sec.  16,  Art.  2  of  the  Consdtution  of  the  State. 

S.  Sec.  47  of  Ch.  S8,  Gen.  StoU.  1868  (Snb-diviaion  4  of  Sec.  47,  Gb.  ttr 
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Oonp.  £bw8  1869),  deToWc^  npon  railroad  compuiiestho  duty  whenever  thej 
arm  a  highway  to  restore  it  to  its  former  state,  or  to  such  a  state  as  not  to 
have  necessarily  impairtid  its  ii<«efulnes8,  but  no  duty  is  imposed  thereby  upon 
the  companies  to  keep  the  highway  in  repair.  When  the  highway  has  been 
fiilly  reitored  to  its  former  coudition,  the  railroad  company  is  under  no  obli- 
gation thereafter  under  said  section  to  maintain  a  sufficient  and  safe 
crosttBg. 

8.  A  way  cenerally  travelled  by  the  public  for  more  than  fifteen  years  as  a 
pnblie  road,  but  not  regularly  laid  out  under  the  provisions  of  any  statute,  or 
of  public  record  as  a  highway  or  street  by  dedication,  is  not  withm  the  terms 
of  8ec  1,  Gh.  106,  Laws  of  1876. 

4.  Sec.  1,  Cb.  105,  Laws  of  1876  (Sec  41,  Oh.  84,  Ck>mp.  Laws  1879)  inno- 
Tides  it  shall  be  the  duty  of  each  and  every  railway  company  or  corporation 
owning,  controlling  or  operating  any  line  of  railroad  within  this  State  to  con- 
stnict  and  keep  in  repair  at  each  crossing  of  '*  any  regularly  laid  out  public 
liighway*'  a  good  ana  subetantial  crossing^. 

Meid^  that  the  words  "  any  regularly  laid  out  public  highway*^  do  not  ap- 
ply to  roads  which  have  become  snch  by  use  merely. 

David  Kelbo  and  W.  A.  Jolmston,  attomeyB  for  plaintiflh  in 
eiTor. 

£.  B.  Peyton  and  Almerin  Gillett,  for  defendant  in  error. 

On  the  ITth  day  of  May^  1881,  Mariana  Long  brought  her  action 
against  the  Missonri,  Kansas  and  Texas  Ey.  Co.  in  the  District 
Covat  of  Coffey  County  to  recover  for  personal  injuries.  The 
petition,  omitting  court  and  title,  was  as  follows : 

''The  plaintinstates  that  at  the  time  hereinafter  mentioned  the 
defendant  was  a  corporation  duly  incorporated  under  and  by  virtue 
of  the  laws  of  the  State  of  Kansas,  ana  owned  and  operated  a  cer- 
tain railroad  Imown  as  the  Missouri,  Kansas  and  Texas  Ky.,  to- 
eether  with  the  tracks,  cars,  locomotives,  and  other  appurtenances 
Siereto  belonging ;  that  said  railroad  was  and  is  constructed  and 
oper^ed  through  the  city  of  Burlin^n,  in  Coffey  County,  Kansas ; 
that  at  the  time  of  the  injuries  hereinafter  complained  of,  and  for  a 
long  time  prior  thereto,  and  long  before  saia  railroad  was  con« 
stnicted  and  operated  through  the  said  city  of  Burlin^n,  there  was 
and  stUl  is  a  public  travelled  highway  leading  from  said  city  west  to 
North  Biff  Creek,  or  Yerdigns  Falls,  and  was  and  is  commonly 
known  ana  designated  as  the  ''Eureka  Boad ;"  that  said  public  road 
was  and  is  a  road  of  common  and  general  travel  by  the  pubhc,  and 
had  existed  and  had  been  so  used  and  travelled  continuously  by  the 
vablic  as  a  highway  for  more  than  twenty-one  years  prior  to  the 
iH^paiinff  of  the  injuries  hereinafter  stated. 

"That  the  said  detendant  constructed  and  operated  its  said  railroad 
over  and  across  said  public  road  in  said  city  of  Burlington  afore- 
said ;  that  said  defendant  wholly  failed,  neglected  and  refused  to 
copstmctgood  and  sufficient  and  safe  crossing  at  the  point  where 
aaid  railroad  crosses  said  public  highway,  and  for  more  than  ten 
7WS  last  past  said  defen<mnt  has  wholly  neglected  and  refused  to 
ooDstruct  a  good,  sufficient  and  safe  crossing  wbateyer  at  the  point 
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where  said  railroad  eroases  aaid  public  road  as  af oreeaid,  although 
often  requested  so  to  do. 

"<  That  on  the  17th  day  of  July,  1880,  said  plaintiff  was  trayelling 
upon  said  public  road  in  a  wagon  drawn  by  two  horses ;  that  itb^ 
came  necessary  for  her  to  cross  said  railroad  track  where  it  crosGed 
said  public  road  aforesaid ;  that  while  in  the  act  of  crossiDg  said 
railroad  track,  and  without  any  fault  or  negligence  on  the  part  of 
this  plaintiff,  said  wagon  was  by  reason  of  the  negligent,  insufficient 
and  unsafe  condition  of  said  crossing,  overset,  and  this  plaintiff  was 
thereby  thrown  a  great  distance  and  with  great  force  to  the  ground, 
thereby  dislocating  the  womb  of  said  plaintiff,  and  otherwise  greatly 
bruised  and  injured  her. 

^  That  by  reason  thereof  plaintiff  became  and  was  for  a  longtime 
sick ;  was  obliged  to  and  actually  expended  about  the  sum  of  one 
hundred  and  fifty  dollars  for  surgical  and  other  treatment  and  at- 
tendance in  attempting  to  cure  herself,  and  was  and  is  compelled  to 
wear  a 'womb  supporter;  has  become  incapacitated  and  prevented 
for  life  from  actively  pursuing  her  business  and  otherwise  injured 
to  her  damage  in  all  in  the  sum  of  $10,000. 

^  Wherefore  nlaintiff  prays  judgment  against  the  defendant  for 
the  sum  of  ten  tnousand  doilars  and  for  cost." 

On  the  Slst  day  of  May  following  the  defendant  filed  its  answer 
to  the  petition,  which  was  in  words  and  ficrures  f ollowinjg : 

^^And  now  comes  the  said  Missouri,  Kansas  and  Texas  By. 
Co.,  defendant  by  W.  A.  Johnston,  its  attorney,  and  for  its  an- 
swer to  the  petition  of  said  Mariana  Long,  plaintiff,  and  says  that 
the  said  plaintiff  ought  not  to  have  or  maintain  her  said  action 
herein  a^inst  this  defendant  because  it  denies  each  and  every  alle- 
gation therein  set  forth. 

^^  And  for  further  and  second  answer  to  the  petition  of  the  said 
plaintiff  the  defendant  says  she  ought  not  to  have  or  maintain  her 
said  action  therein  because  that  at  the  place  where  the  alleged  in- 
juries were  said  to  occur  is  not  at  a  public  crossing  of  said  railway; 
that  no  public  highway  crosses  said  railway  at  the  place  where  plain- 
tiff alleges  that  her  wagon  was  upset ;  that  it  was  at  a  point  on  said 
railway  that  was  never  laid  out  as  a  public  highway,  and  at  a  point 
where  said  railway  company  was  not  required  to  put  in  a  s^e  and 
convenient  crossing,  nor  any  crossing  whatever ;  that  said  railway 
has  been  built  for  more  than  twelve  years  and  has  never  been  re- 
quired to  put  in  any  crossing  whatever  at  said  place  where  the  pre- 
tended injuries  are  said  to  have  been  inflictecl. 

"  And  for  a  third  and  further  answer  to  the  petition  of  the  said 
plaintiff  the  defendant  says :  She  ought  not  to  have  nor  maintain 
ner  said  action  herein  because  the  sa3  Mariana  Long,  plaintiff,  was 
herself  guilty  of  carelessness  and  negligence  directTy  contributing 
to  her  own  injuries,  and  having  fully  answered,  the  defendant  aab 
to  be  hence  discharged  with  its  costs." 
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Afterwards,  on  the  4tli  day  of  Jnne  following,  the  plaintiff  filed 
her  reply  as  follows : 

'*  Comes  now  the  above  named  plaintiff  by  her  attorneys,  Al- 
merin  Gillett  and  Peyton  &  Peyton,  and  for  a  reply  to  the  second 
and  third  defences  in  defendant's  answer  denies  each  and  every  al- 
legation therein  contained." 

The  case  was  tried  at  the  July  term  of  the  district  court  for  the 
Tear  1S81  to  the  court  with  a  jury.  The  jury  returned  a  verdict 
for  the  plaintiff,  and  assessed  her  damages  at  the  sum  of  $3000. 
Defendant  filed  a  motion  for  a  new  trial,  which  upon  hearing  was 
overruled  and  judgment  was  entered  upon  the  verdict  for  plamtiff. 
The  defendant  brings  the  case  here. 
The  opinion  of  the  court  was  delivered  by  IIobton,  C.  J. 
After  this  case  was  called  for  trial  and  a  jury  had  been  impan- 
elled and  sworn,  upon  the  attempt  on  the  part  of  defendant  in  er- 
ror (plaintiff  below)  to  introduce  her  evidence,  the  plaintiff  in  error 
(defendant  below)  objected  to  any  evidence  being  offered  for  the 
reason  that  the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant.  The  objection  was  overruled 
bv  the  court  and  this  ruling  is  the  first  error  assigned. 

It  is  contended  on  the  part  of  the  company  that  railway  com- 
panies in  this  State  are  only  required  to  construct  and  keep  in  re- 
pair the  crossings  at  regularly  laid  out  public  highways ;  that  it  ap- 
pears from  the  petition  the  way  travelled  by  Mrs.  Long  on  or  about 
July  17, 1880,  was  not  a  regularly  laid  out  public  highway — only 
a  highway  by  use — therefore,  that  the  company  was  not  obli^d  to 
construct  and  keep  in  repair  the  crossing  in  the  citv  of  Burhngton 
where  the  railroaa  crosses  this  way,  and  was  not  guilty  of  negligence 
in  refusing  or  omitting  so  to  do.     There  are  three  several  statutes 
in  this  State  concerning  the  duty  of  railway  companies  to  construct 
crossings  at  all  points  where  any  railway  crosses  any  highway.  Sec. 
4^,  Ch.  23,  Gen.  Stats.  1868  (Sec.  47,  Ch.  23,  Comp.  Laws  1879), 
provides  that :  "  Every  railway  corporation  shall  in  addition  to  the 
powers  hereinbefore  conferred  have  power  ....  fourth,  to  con- 
struct its  road  across,  along,  or  upon  any  stream  of  water,  water- 
course, street,  highway,  plank-road  or  turnpike  which  the  route  of 
its  road  shall  intersect  or  touch.     But  the  company  shall  restore  the 
ftream,  watercourse,  street,  highway,  plank-road  or  turnpike  thus 
intersected  or  touched  to  its  former  state,  or  to  such  state  as  to  have 
not  necessarily  impaired  its  usefulness.    Kothing  herein  contained 
fihall  be  construed  to  authorize  the  construction  of  any  railway  not 
aheady  located  in,  upon  or  across  any  street  in  any  citjr  incorpo- 

^te  or  town  without  the  assent  of  the  corporate  authorities  of  such 

citv."  ^ 

^.  2,  Ch.  81,  Laws  of  1869  (Sec.  38,  Ch.  84,  Comp.  Laws  1879), 
protides : 

^  At  any  or  all  points  where  any  railroad  crosses  any  public  high- 

«  A.  &  E.  R.  Cas.— 17 
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way,  the  railroad  company  owning  said  railroad  shall,  without  un- 
necessary delay,  construct  good  and  sufficient  and  safe  cro68ing&" 

Sec.  1,  Ch.  105,  Laws  1876  (Sec.  41,  Ch.  84,  Comp.  Laws  1879), 
provides : 

"  It  shall  be  the  duty  of  each  and  every  railway  company  or  cor- 
poration owning,  controlling  or  operating  any  line  of  railroad  with- 
in this  State,  to  constmct  and  keep  in  repair  at  each  crossing  of  anj 
regnlarly  laid  ont  pnblic  highway  a  gooa  and  substantial  crofisiDg 
by  securing  on  eacn  side  of  each  rail  a  board  pot  less  than  twelve 
feet  long  and  not  less  than  ten  inches  wide  and  two  inches  thick, 
and  shall  fill  the  space  between  the  two  inside  boards  with  gravel 
or  broken  stones,  or  shall  floor  the  space  with  boards  not  less  than 
two  inches  thick  and  twelve  feet  long." 

We  suppose  that  Sec.  2  of  Ch.  81,  Laws  of  1869,  may  be  wholly 
disregarded  as  invalid,  being  in  violation  of  Sec.  16,  Art.  2  of  the 
Constitution  of  the  State.  The  title  of  the  bill,  which  is  chapter 
81,  is  as  follows :  "  An  act  to  require  railroad  companies  to  make 
cattle  guards  and  to  pay  damages  that  individuals  may  sustain." 
Within  the  previous  decisions  of  this  court,  Sec.  2  of  Ch.  81  is  a 
nullity.  Swayze  v.  Britain,  17  Kas.  625 ;  Commissioners  of  Sedg- 
wick County  u  Bailey,  13  Kas.  600 ;  State  v.  Barrett,  27  Kas. 

Therefore,  the  question  reverts  back  whether  under  the  act  of 
1868  or  the  act  of  1876  the  railway  company  was  required  to  put 
in  and  maintain  a  road  crossing  at  the  place  where  Mrs.  Long  re- 
ceived her  injuries.  The  duty  imposed  oy  the  statute  of  1868  upon 
the  railroad  corporation  required  the  company  to  restore  a  1^ 
highway  crossed  by  it  to  its  former  state,  or  to  such  state  as  not  to 
have  necessarily  have  impaired  its  usefulness.  But  when  the  high- 
way had  been  fully  rcstored  to  such  condition,  the  railway  company 
was  under  no  obligation  to  maintain  thereafter  a  suflScient  or  safe 
crossing.  Or,  in  other  words,  after  a  highway  had  been  fully  re- 
stored to  its  former  state,  if  any  highway  existed  either  by  statute, 
dedication  or  prescription,  the  corporation  would  be  under  no  obli- 

ition  to  keep  the  same  in  repair.  Railway  Co.  v.  Maurer,  21  Ohio 
it.  421.  But  the  petition  can  hardly  be  said  to  charge  an  omission 
of  duty  under  the  act  of  1868.  It  is  nowhere  clearly  alleged  that 
the  railway  company  where  it  crossed  the  alleged  way  failed  to  re- 
store it  to  its  former  state  when  it  originally  constructed  its  road 
across  such  way.  Certainly  if  at  the  time  of  constructing  its  road 
across  the  way  at  the  place  of  the  injury  it  had  restored  the  high- 
way to  its  former  state,  or  to  such  a  state  as  to  have  not  necessarily 
impaired  its  usefulness,  the  fact  that  it  subsequently  became  out  of 
repair  or  defective  would  not  have  rendered  the  railway  company 
liable  under  the  statute  for  injuries  resulting  from  such  defects. 
No  duty  is  imposed  by  this  statute  upon  the  company  to  keep  the 
highway  in  repair.  Again,  however,  according  to  the  petition  the 
way  had  not  been  used  as  a  public  highway  for  the  period  of  fifteen 
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years  at  the  time  of  the  coDstmction  of  the  raiboad  over  it,  there- 
fore, at  such  time  the  highway  was  not  a  public  highway  by  use  or 
prescription.     The  petition  does  not  charge  that  the  highway  was 
establisned  by  dedication,  and  therefore,  under  the  allegations  of  the 
petition,  the  railway  company  at  the  time  of  the  construction  of  its 
road  had  the  right  to  deny  to  the  public  the  use  of  crossing  over  its 
road-bed,  as  tlie  use  of  the  way  at  the  crossing  by  the  public  had 
not  been  sufficiently  long  for  the  public  to  have  acquirea  the  right 
of  way  for  a  public  highway.     A  highway  may  be  established  by 
user,  but  such  use  and  enjoyment  must  be  continuous  for  such  a 
period  of  time  as  would  bar  an  action  for  the  recovery  of  real  estate 
by  the  statute  of  limitations,  and  must  generally  be  so  continued 
and  uninterrupted  with  the  knowledge,  assent  or  acquiescence  of 
the  owner  of  tne  land.     Such  petition  charges  that  the  railway  com- 
pany constructed  and  commenced  to  operate  its  road  about  eleven 
years  after  the  way  was  in  use  for  general  travel  by  the  public, 
therefore,  its  use  by  the  public  before  the  construction  of  the  rail- 
road was  not  sufficiently  long  to  constitute  it  as  a  highway  by  user.. 
Bat  as  the  petition  alleges  ^^  that  said  public  road  was  ana  is  a  road 
of  common  and  ^neral  travel  by  the  public,  and  had  existed  and 
been  so  used  ana  travelled  continuously  by  the  public  as  a  highway 
for  more  than  twenty-one  years  prior  to  the  happening  of  the  in- 
juries complained  of,"  and  therefore  alleges  that  at  the  happening 
of  said  injuries  the  said  way  was  and  had  been  in  the  uninterrupted 
ttseof  the  public  as  a  highway  for  such  a  period  of  time  as  would  bar 
an  action  for  the  recovery  of  real  estate  by  the  statute  of  limitations, 
we  are  called  upon  to  determine  the  question  whether  this  road 
which  had  been  travelled  upon  by  the  public  for  a  period  exceeding 
fifteen  years  is  within  the  terms  of  Sec.  1,  Ch.  105,  Laws  of  1876, 
leqoiring  railroad  companies  to  construct  and  keep  in  repair  at  each 
craving  of  any  regularly  laid  out  public  highway  a  good  and  sub- 
stantiaicrosfiing.     Is  a  way  established  by  user  a  regularly  laid  out 
public  highway  ?  The  first  impressions  of  the  writer  upon  the  hear- 
ing of  the  argument  in  this  case  were  that  a  way  used  by  the  public 
generally  for  a  period  of  time  as  would  bar  an  action  for  the  recov- 
ery of  real  estate  came  within  the  statute.     Further  consideration, 
however,  had  brought  our  mind  to  a  different  conclusion.    While 
the  statute  of  1868  requires  railroad  companies  crossing  any  "  high- 
way, plank-road  or  turnpike"  to  restore  it  to  its  former  state,  it 
leives  the  subsequent  repairs  of  the  highway,  plank-road  or  turn- 
pike to  the  highway  officials.    This  we  suppose  upon  the  theory 
that  as  the  property  of  the  railway  company  is  subject  to  the  pay- 
ment of  taxes,  road  and  otherwise,  the  same  as  the  properly  of  any 
individual  in  the  road  district,  that  it  is  but  fair,  after  the  nighway 
80  crossed  by  the  railway  is  restored  to  its  former  condition,  the 
company  shall  be  under  no  more  obligation  to  keep  it  thereafter  in 
i^epaxr,  than  any  individual  in  the  district.    Now  the  act  of  1876 
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casts  an  additional  burden  upon  railway  companies.    It  requires 
of  such  companies  to  construct  and  keep  in  repair  at  eacli  crofisine 
of  "  any  r^ularly  laid  out  public  highway"  a  good  and  eubstanlM 
crossing  by  securing  on  eacn  side  of  each  rail  a  board  not  lees  than 
twelve  feet  long  and  not  less  than  ten  inches  wide  and  two  inches 
thick,  the  space  between  to  be  filled  with  gravel  or  broken  stones, 
and  to  be  floored  with  boards  not  less  than  two  inches  thick  and 
twelve  feet  long.    As  the  legislature  has  specifically  confined  such 
additional  duty  or  burden  to  the  crossings  of  "  regularly  laid  out 
public  highways"  only,  we  do  not  think  we  have  uie  right  by  ju- 
dicial construction  to  extend  or  enlarge  the  terms  of  the  statute  and 
thereby  to  impose  additional  burdens  or  duties  upon  railway  com- 
panies.    In  the  statute  of  1868  the  word  "  highway"  was  used.  In 
the  statute  of  1869  the  words  "  public  highway"  were  employed. 
In  Sec.  1,  Ch.  105,  Laws  1876,  only  "  regularly  laid  out  public 
highways"  are  mentioned.     Then  again,  by  the  terms  of  Sec  2  of 
tlh.  105,  a  penalty  is  provided  of  a  fine  of  five  dollars  for  each  and 
every  day  tnat  a  railroad  company  fails  to  comply  with  the  provis- 
ions of  Sec.  1.     "While  all  statutes,  whether  penal  or  remedial,  are 
to  be  construed  according  to  the  apparent  intent  of  the  legislature, 
to  be  gathered  from  the  entire  language  used  in  connection  with 
the  subject  matter  and  purpose  of  the  law,  it  is  a  cardinal  rule  of 
construction  that  penalties  are  not  to  be  enforced  bv  enlarging  the 
scope  of  the  statute.    Where  penalties  are  provided  the  s^ute 
nHist  be  strictly  construed.     Snyder  v.  North  Lawrence,  8  Kas.  82. 
If  the  railway  company  was  charged  with  failing  to  comply  with 
the  provisions  of  tne  fii'st  section  of  said  Oh.  105,  and  an  attempt 
was  made  by  action  to  make  it  liable  to  a  fine  of  five  dollars  f<^ 
each  and  every  day  it  had  so  failed  to  comply  therewith,  we  do  not 
think  that  evidence  showing  that  the  highway  had  been  in  use  for 
public  travel  would  be  sufficient  upon  which  to  base  a  recovery  of 
the  statutory  penalty.     The  legislature  has  seen  fit  to  limit  the 
keeping  in  repair  of  crossings  over  highways  by  railway  companies 
to  tnose  highways  that  have  been  "  regularly  laid  out."  The  statute 
of  1876  is  plain  "and  unambiguous.    There  is  no  room  left  for  con- 
struction, and  therefore  within  the  statute  the  way  mentioned  and 
referred  to  in  the  petition  is  not  such  a  highway  as  the  railroad 
company  was  required  to  keep  in  repair  at  the  crossings  over  it  in 
the  city  of  Burlington.    It  was  undoubtedly  the  intent  of  the  legis- 
lature to  require  crossings  to  be  kept  in  repair  by  the  railway  com- 
Janies  in  the  State  over  such  public  highways  only  as  are  reffularly 
dd  out.     This  would  embrace  all  highways  laid  out  under  me  pro- 
visions of  any  statute,  and  perhaps,  all  streets  or  roads  laid  out  by 
dedication  for  such  purpose  where  there  is  a  public  record  estab- 
lishing the  highway  or  street.    It  is  more  in  reason  that  the  legis- 
lature in  adopting  the  statute  of  1876  had  in  view  such  highways 
only  as  the  railroad  companies  could  ascertain  had  existence  from 
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the  statute  or  public  records,  and  not  snch  hiffhwajs  as  the  existence 
of  which  depend  upon  the  parol  evidence  of  uie  people  of  the  neigh- 
borhood using  temporarily  a  wa^  for  travel  not  legalized  or  laid  out 
hj  statute  or  established  by  dedication  upon  any  public  record.    A 
Wisconsin  statute  requires  under  a  penalty  for  neglect  the  erection 
of  ^ide  boards  at  certain  points  upon  ^^  le^ly  laid  out  roads." 
H^j  that  the  words  '^  legally  laid  out  road^'  ^PPty  oi^lj  to  roads 
kid  out  by  the  authorities  in  accordance  with  the  statute  upon  that 
sabject,  and  not  to  roads  which  have  become  sucl^  by  mere  use  or 
dedication.     See  State  v.  Huck,  29  Wis.  202 ;  Doughty  v.  Brill,  36 
Barb.  488 ;  Christy  v.  Newton,  60  id.  332 ;  Talma&e  v.  Huntting, 
29  K  Y.  447 ;  Parker  v.  People,  22  Mich.  92 ;  Eoberts  v.  High- 
ly Com'rs,  25  id.  23 ;  People  v.  Smith,  42  id.  138  ;  State  of  Wis- 
consin V.  Siegel,  A.  L.  J.  vol.  25,  No.  23,  458.    It  is  well  settled 
that  user  alone  of  unenclosed  and  wild  pi-airie  land  wiljl  not  support 
a  prescription  for  a  highway.     State  v.  Eailway  Co.,  45  la.  143. 
In  this  State  where  so  much  of  the  land  is  yet  vacant  and  unculti- 
vated, many  roads  are  travelled  for  a  great  length  of  time  without 
the  intention  or  expectation  on  the  part  of  the  public  or  the  owners 
of  the  premises  that  such  wavs  are  permanent  or  that  such  roads  are 
to  be  considered  as  public  highways  or  legally  laid  out  highways. 
As  other  roads  are  established  or  regularly  laid  out,  these  ways  so 
used  temporarily  by  the  public  are  vacated,  changed  and  fenced  up 
without  resort  to  the  usual  proceedings  for  the  vacation  and  change 
of  public  highways ;  and  it  would  be  an  exceedingly  harsh  doctrine 
to  say  that  such  roads  running  over  vacant  and  uncultivated  land 
have  become  public  highways  by  user,  when  the  owners  of  the  prem- 
ises never  intended  to  consent  thereto.     Again,  it  is  frequently  the 
practice,  even  in  our  towns  and  cities  which  are  laid  on  into  lots, 
blocks,  parks,  alleys,  streets  and  avenues,  for  the  public,  where  the 
lots  and  blocks  are  vacant  and  unenclosed,  to  travel  across  them  and 
establish  by  use,  for  a  time,  a  road  for  the  travel  of  the  public  gen- 
erally, regardless  of  the  existence  of  streets  regularly  laid  out. 
Often  the  roads  thus  travelled  are  so  used  for  a  long  time,  but  when- 
ever the  lot  or  block  thus  occupied  by  travel  is  wanted  by  the  owner 
for  actual  occupation  the  road  so  travelled  is  at  once  closed  and  the 
lot  or  block  enclosed  without  regard  to  the  travel  across  the  same, 
and  the  user  alone  of  such  unenclosed  and  vacant  lot  or  block  in 
this  maimer  ought  not  to  be  sufficient  to  establish  over  the  premises 
a  pnblic  highway.    The  evidence  in  this  case  illustrates  this :   The 
place  where  the  accident  occurred  is  in  the  city  of  Burlington. 
There  is  one  street  ninety  feet  north  of  it,  and  another  about  one 
hundred  and  thirty  feet  south.     In  1857  persons  commenced  to 
travel  through  IBuriington  to  the  westward ;  there  were  two  routes 
tpivelled,  one  on  the  north  side  of  Kock  Creek,  and  one  on  the  south 
Bide.    The  latter  was  commonly  known  as  the  highway  leading 
from  Burlington  to  Verdigris  Falls.     This  was  known  and  desig- 
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nated  as  the  ^*  Eureka  Koad."  The  travel  cominenced  oy&t  this 
route  while  most  of  the  land  belonged  to  the  government,  and  was 
travelled  before  any  highways  had  l)een  legally  established  or  other- 
wise regularly  laid  out.  Tne  line  of  travel  on  this  road  had  changed 
from  time  to  time  and  from  place  to  place  as  the  occupation  and 
improvement  of  the  premises  over  which  it  ran  required.  At  the 
time  of  the  accident  nearly  the  whole  of  the  route  originally  trav- 
elled  from  Burlington  west  to  north  of  Big  Creek  or  Verdigris  Falk 
had  been  vacated  or  changed  from  its  original  direction,  excepting 
a  short  distance  thereof,  most  of  which  was  near  to  or  within  the 
city  of  Burlington.  The  long  road  ninning  over  unenclosed  and 
uncultivated  land  had  been  curtailed  by  fences  and  enclosures,  until 
all  that  was  left  of  the  original  route  was  the  part  adjacent  to  Bur- 
lington and  the  part  within  the  city,  and  according  to  the  testimony 
the  road  within  the  city  ran  in  a  zigzag  direction,  and  was  travelled 
because  it  was  a  little  nearer  and  a  little  more  convenient  than  to 
go  on  the  streets.  Within  the  city,  when  persons  fenced  and  im- 
proved the  lots  crossed  by  this  road,  the  road  was  at  once  changed 
to  run  around  such  enclosures  and  fences ;  it  did  not  occupy  any 
public  street  of  the  city  or  any  premises  dedicated  and  set  apart 
upon  the  plat  of  the  city  for  a  public  highway,  nor  was  it  regularly 
laid  out  under  the  provisions  oi  any  statute.  While,  therefore,  there 
was  ample  proof  in  the  case  that  portions  of  the  road  had  been  very 
generally  travelled  by  the  public  ever  since  1857,  yet  the  general 
direction  of  the  road  had  been  during  all  the  time  over  vacant  and 
uncultivated  land.  From  time  to  time,  as  the  settlers  came  into 
the  country  and  took  up  and  occupied  the  land,  thev  fenced  up  the 
prairie  and  changed  the  road  from  one  place  to  another.  The  road, 
therefore,  in  our  opinion,  is  not  within  the  terms  of  Sec  1  of  said 
Ch.  105,  Laws  of  1876.  It  is  not  a  regularly  laid  out  public  high- 
way. The  travel  going  over  it  was  liable  at  any  time  to  be  diverted 
from  the  road  by  Sie  changes  caused  by  the  fencing  up  and  settle- 
ment of  the  country  and  the  enclosing  or  improvement  of  lots 
within  the  city. 

Something  was  said  in  the  oral  argument  before  us  about  the  rail- 
road company  being  liable  independent  of  the  statute.  Not  so. 
Passing  beyond  the  petition,  the  evidence  docs  not  establish  such  a 
public  nighway  in  view  of  the  frequent  changes  of  the  route  of  the 
road  as  that  at  common  law  the  company  would  be  liable  for  creat- 
ing  an  obstruction  or  defect  by  the  construction  of  its  road-bed  and 
track  across  it. 

Our  attention  has  been  called  to  the  case  of  Kelly  v.  Southern 
Minn.  R.  Co.,  N.  W.  Reporter,  vol.  9,  No.  8,  588,  in  which  it  was 
decided  that  where  a  road  is  used  openly  and  notoriously  by  the 
public  as  a  highway,  and  a  railroad  company  recognizes  it  as  such 
by  permitting  the  public  to  cross  their  track  and  by  attempting  to 
maintain  a  public  crossing  at  that  point,  it  is  immaterial  whether 
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the  road  be  a  l^al  highway  or  not,  and  that  nnder  ench  circum- 
stances the  company  is  bound  to  exercise  the  same  precautions  to 
keep  crofisi  ngs  in  repair  as  though  the  road  were  in  fact  a  legal  highway. 
The  allegations  in  the  petition  do  not  present  such  a  case  as  referred 
to  in  that  decision.    It  is  nowhere  alleged  in  the  petition  that  the 
railway  company  attempted  to  maintain  a  crossmg  at  the  point 
where  the  plaintifi  below  was  injured.     On  the  other  hand  the  alle- 
gations are  that  while  the  public  travelled  continuously  on  the  way 
a?  a  highway  for  twenty-one  years,  the  milroad  company  ^'  wholly 
failed,  neglected  and  renised  to  construct  a  good,  sufficient  and  safe 
crossing  at  the  point  where  said  railroad  crosses  said  public  high- 
way, and  for  more  than  ten  years  last  past  has  wholly  neglected  and 
refused  to  construct  a  good,  sufficient  and  safe  crossing  whatever  at 
the  point  where  the  railroad  crosses  said  public  road,  suthough  often 
requested  so  to  do."     Instead  of  alleging  that  the  railroad  company 
recognized  the  way  as  a  public  highway  and  permitted  the  public 
to  use  it  as  a  public  highway,  and  attempted  to  maintain  a  crossing  at 
the  point  where  the  railroad  crosses  the  way,  these  latter  allegations 
•tena  to  sliow  that  the  railway  company  did  not  recognize  or  treat 
the  road  as  a  regularly  laid  out  public  highway,  or  as  any  legal  high- 
way, because  the  inference  of  such  allegations  is  that  the  railway 
company  never  constructed  or  maintained  any  crossing  at  the  point 
where  tne  injuries  complained  of  were  inflicted.    Apart,  however, 
from  this  view,  we  are  to  be  controlled  by  the  statute  of  our  own 
State.    Under  the  provisions  of  the  statute  of  1868  the  duty  is  im- 
posed upon  railway  corporations  crossing  the  highways  to  restore 
them  to  their  former  state.     But  the  statute  of  1876,  which  requires 
railway  companies  to  keep  in  repair  at  each  crossing  of  the  nigh- 
way  good  and  substantial  crossings,  a^pplies  only  to  such  highways 
as  have  been  "  regularly  laid  out."     The  petition  therefore  is  held 
by  us  not  to  state  facts  sufficient  to  constitute  a  cause  of  action.   In 
its  ruling  upon  the  petition,  in  the  admission  of  evidence,  and  in  the 
direction  to  the  jury,  the  trial  court  seems  to  have  held  to  the  the- 
ory that  all  railroad  companies  in  this  State  are  required  by  statute 
to  construct  and  maintain  good,  sufficient  and  safe  crossings  at  all 
points  where  their  railroad  crosses  any  way  used  for  travel  by  the 
public  for  fifteen  years  or  upwards,  whether  the  road  runs  over 
'Vacant  or  unenclosed  land,  and  that  a  neglect  or  refusal  on  their 
part  to  do  so  renders  them  liable  to  any  person  who  sustains  dam- 
ages thereby  for  the  full  amount  of  such  damages.     This  theory,  so 
far  as  to  the  maintaining  of  crossings  is  erroneous,  excepting  where 
the  highways  have  been  regularly  laid  out. 

The  judgment  of  the  district  court  will  be  reversed  and  the  cause 
remanded. 
All  the  justices  concurring. 

8ee  Flint,  etc.,  R.  R.  Co.  «.  Willey,  5  Am.  and  Eng.  R.  R.  Cas.  305. 
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(Admmm  0am,  Mmrntrnta.    JiO^  2, 1881.) 

for  iajiniea  nnhiBg  from  the  alleffed  n^U^oe  of  ani^^ 
is  MglecriBg  to  —htfiin  in  a  Mfe  cooditioii  a  highway  craaging, 
m  Bot  icpiaciB^  a  plaak  whidi  had  been  lemoTed,  hM,  that  it  wis  proper 
to  ailo V  plaintiff  to  prove  that  after  the  injury  defendant  repabed  the  cross- 


untar  xncK,  ana  oy  aasoming  to  ni«iwtjiii  a 
at  that  pointy  it  ia  immaterial  whether  the  road  be  a  legil 
Under  aoch  ciicamata^cea,  the  company  are  bound  to  ex- 
aratiwia  to  keep  the  croning  in  repair  as  if  the  road  were 
in  fact  a  lefal  highway.  The  fact  that  a  pmon  attempts  to  pass  OTer  a  rail- 
road craaBUtfT  on  a  highway  afler  he  has  notice  that  it  is  unsafe,  by  reason  of 
being  cot  <d  icvair,  does  not  necessarily  constitate  negligence,  nor  is  be 
neeeasarily  boond  ahsolotdy  to  refrain  from  pnrsainff  his  count.  This  woald 
depend  npon  tiie  arciimiHiim  of  the  case.  If,  under  the  circumstances,  be 
hn^  reasimbie  camK.  in  the  exereiae  of  ordinary  care  and  discretion,  for 
k«oe^isg  that  he  could  pass  orer  in  safety,  and  exercised  due  care  in  attempt- 
Sir  to  do  soc  he  wouid  not  be  gmhy  of  negligence.  In  this  case,  under  the 
imlewe*  these  were  qwtions  of  fact  for  the  jury. 


G.  Ketxolo^;*  fm*  appellant 
M.  W.  Gneen,  for  respondodt. 


****"» 


_rTCH£uu  J. — ^This  is  an  action  for  damages  for  ininries  to  plain- 
s  h.  r&e«  c:aiii^  bv  the  alleged  neeli£:enoe  of  defendant  in  fail- 
and  neiT^evrtingto  maintain  ana  keep  in  a  safe  conditions 
erv>s?i::ir  wber«  defendant's  ndlroad  intersected  a  highway.  The 
ntv, -^^-»^  corci^liined  of  was  that  a  plank  which  should  have  been 
kel^:  fiicciied  isej::  to  and  alongside  of  the  iron  rail  had  been  torn  up 
a:;>:  rvn:v^^evi»  t::n>  leaving  a  space  or  hole  between  the  surface  of 
:.;e  :r^>*w:*v  ar.d  the  railrvxsd  track  into  which  the  foot  of  plaintiffs 
lu  r?e  w^  ci;:^V.;  a::i  ir.;areJ  while  beinff  driven  on  the  highway 
over  ^d  ervv^r-g.  Th-e  answer  of  deiendant  denies  any  negli- 
iv  :,vV  ^>n  i:s  pin^  ar J  alle^  that  the  injury  comphiined  of  was 
c:*r,><\i  bv  iht?  no<r.is!e^>»  v>t  plaintiff  himself. 

Tl:e  :rU;  K^.uxi  in  a  verdict  for  the  plaintiff.  Defendant 
r,w\\i  for  *  new  iriil  vvxthe  gTv>und  of  error  in  law  occurring  at 
rv  trl^I  *tNi  v;u>  eJ^vVi^Tod  tvx  and  that  the  verdict  was  not  jnstmed 
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plaintiff  to  testify  how  the  planks  at  these  raibroad  crossings  were 
nsoallj  laid.  The  objections  made  to  this  evidence  were  two: 
First,  that  the  witnesses  were  not  qualified  to  give  an  opinion  on 
the  sabject,  not  having  been  shown  to  have  any  special  experience  in 
such  matters ;  second,  that  evidence  of  what  was  nsnal  in  snch  cases 
^ms  not  competent.  To  the  first  objection  it  is  sufficient  to  say 
that  the  witnesses  were  not  being  examined  as  experts,  or  called 
on  to  give  an  opinion,  but  to  state  a  fact.  Evidence  as  to  the  man- 
ner in  which  these  planks  were  usually  laid  at  such  crossings  was 
competent;  the  decree  of  care  which  was  required  of  defendant 
in  maintaining  this  crossing  being  that  which  men  of  ordinary 
pmdenoe  would  usually  exercise  under  like  circumstances.  Evi- 
dence as  to  the  manner  in  which  such  crossings  were  usually  con- 
stmcted  was  competent,  although,  of  course,  not  conclusive  evidence 
against  defendant  on  the  question  of  negligence. 

The  next  assignment  of  error  is  that  the  court  permitted  plaintiff, 
nnder  defendant's  objection,  to  inquire  of  another  person  how  his 
horse's  foot  got  caugnt  at  this  crossing.    It  would  have  been  com- 
petent for  plaintiff  to  show  that  similar  accidents  occurred  by  reason 
of  the  same  defect,  as  tending  to  show  that  the  absence  of  this  plank 
rendered  the  crossing  unsafe.    We  think  that  the  court  had  a  ri^ht 
to  presume  that  this  was  the  purpose  of  the  inquiry,  no  objection 
having  been  made  to  the  question  on  account  of  its  indefiniteness. 
The  answer,  however,  disclosed  the  fact  that  the  accident  inquired 
of  was  produced  by  a  different  cause,  and  at  a  point  in  the  crossing, 
about  the  condition  of  which  there  was  no  complaint.    Upon  the 
immateriality  of  the  answer  thus '  appearing,  the  defendant,  if  he 
deem  it  prejudicial  to  himself,  ought  to  have  moved  to  have  it 
stricken  out.     It  is  further  urged  that  the  court  erred  in  permitting 
plaintiff  to  show  that  after  the  accident  defendant  repaired  the 
crossing  by  replacing  the  missing  plank.     Such  evidence  has  been 
repeatedly  held  competent.    Westchester  R.  Co.  v.  McElwee,  67 
Pa.  St.  311 ;  CLeary  v.  Mankato,  21  Minn.  65 ;  Phelps  v.  Mankato, 
23  Minn.  276. 

Defendant  also  took  exception  to  the  ruling  of  the  court  admit- 
ting evidence  tending  to  show  that  the  locus  in  quo  had  been 
opened,  worked,  and  travelled  continuously  for  ten  years  as  a  high- 
way. This  was  competent  evidence  tending  to  prove  the  existence 
of  a  hiriiway  by  common-law  dedication.  But  the  evidence  was 
admissible  upon  still  another  ground.  Even  if  this  was  not  a  legal 
highway,  yet  if  it  was  openly  and  notoriously  used  as  such  by  the 
public,  and  the  defendant  recognized  it  as  such  by  pennitting  the 
public  to  use  it,  and  by  assuming  to  maintain  a  crossing  at  that 
point,  they  would  be  bound  to  exercise  precisely  the  same  precau- 
tions to  keep  it  in  repair  as  if  it  was  in  fact  a  le^l  highway, 
^^ebb  V.  Portland  and  BLcnnebec  R.  Co.,  57  Me.  117.  The  evidence 
disclosed  the  fact  that  plaintiflTs  servant  was  informed  that  the 
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croesin^  was  unsafe  and  out  of  repair  before  he  drove  across  it  lu 
Tiew  of  this  evidence  defendant  moved,  when  plaintiff  rested,  to 
dismiss  the  action  beeanse  it  appeared  that  plaintiff  was  guilty  of 
negli^noe  which  conrribated  to  produce  the  injoir.  The  court 
refii^^  to  grant  the  motion.  Agaifi^  at  the  close  oi  the  evidenoe 
the  defendant  requested  the  court  to  charge  the  jury :  "  That  if 
I'lainridTs  servant  who  drove  the  team  over  the  crossing  knew  be- 
fore Le  crossed  the  same  that  it  was  unsafe  or  dangerous,  then  the 
plainrin  in  crosc^ing  the  same,  bj  his  servant,  after  such  knowledge, 
was  fiTiiilty  of  contributory  negligence,  and  cannot  recover.  If  the 
plaiutirFs  son  who  drove  the  team  was  informed  that  the  same  was 
unsafe  or  dangerous,  and  he  crossed  it  after  such  information,  then 
the  plaintiff  was  guilty  of  contributory  negligence  which  contribu- 
ted to  the  injury,  which  would  prevent  a  recovery."  The  court 
granted  the  requests,  but  oualilied  and  explained  them  by  saying: 
^*  The  crossins:  might  be  dangerous  for  crossing  in  one  manner,  as 
by  a  team  with  a  driver  not  in  inmiediate  charge  of  it,  but  walking 
behind  the  vehicle  as  he  had  been  doing  before  approaching  the 
crossing,  but  reasonably  safe  and  not  dangerous  if  the  driver  were 
in  charge  of  the  team  upon  his  load."  To  this  qualification  and 
explanation  the  defendant  excepted. 

The  court  was  correct,  both  in  the  refusal  to  dismiss  and  in 
qualifying  the  requests  to  charge  the  jury.  The  radical  error  of 
defendant  in  both  instances  was  that  he  assimies  that  it  was  neces- 
sarily negligence  to  attempt  to  drive  over  the  crossing  after  notice 
of  the  fact  of  its  being  out  of  repair,  without  regard  to  the  cir- 
cumstances of  the  case  or  the  nature  of  the  defect.  The  fact  that 
a  person  attempts  to  travel  on  a  highway  after  he  has  notice  that 
it  is  unsafe  or  out  of  repair,  is  not  necessarily  negligence.  This 
depends  on  circumstances.  He  cannot,  of  course,  heedlessly  or 
recklessly  run  into  dans^er.  But  when  he  knows  that  a  highway  is 
out  of  repair,  whether  he  ought  absolutely  to  refrain  from  attempt- 
ing to  pass  over  it,  or  whether  he  would  be  jnstified  in  making  the 
atrempt,  using  such  a  degree  of  care  in  so  doing  as  would  be  ade- 
quate and  commensurate  with  the  condition  of  the  road,  is  a  ques- 
tion of  fact  to  be  determined  from  all  the  circumstances  of  the 
ease.  Even  if  plaintiff's  servant  knew  that  this  crossing  was  out 
of  repair,  he  was  not  bound  to  anticipate  all  the  perils  to  which  he 
might  possibly  be  exposed,  or  to  absolutely  refram  from  pursuing 
his  usual  course  on  account  of  risks  to  which  he  might  possibly  be 
exposed.  Some  risks  are  taken  by  the  most  prudent  of  men,  and 
the  plaintiff  would  not  be  debarred  from  recovering  for  this  injury 
if  his  servant  adopted  the  course  which  prudent  men  would  ordi- 
narily pursue  under  like  circumstances.  Johnson  v.  Belden,  2 
Lansing,  433. 

Defendant  is  not  excused  merely  because  the  plaintiff's  servant 
knew  that  some  danger  existed  through  defendant's  neglect,  and 


KELLY  V.  SOUTHERir  MIKNE80TA  B.  B.  OO.  287 

volnntarily  incurred  ench  danger.  The  amount  of  the  danger,  and 
the  circumstances  which  led  plaintifiPs  servant  to  incur  it,  ai-e  ordi- 
narily Questions  for  the  consideration  of  the  jury.  Clayords  v. 
DetmicK,  12  Q.  B.  439 ;  Humphreys  v.  Armstrong  Co.,  66  Pa.  St. 
204.  It  would  be  a  very  harsh  and  unreasonable  rule  if  a  traveller 
on  a  highway  was  compelled,  under  all  circumstances,  when  he 
knew  a  highway  was  out  of  repair  or  unsafe,  absolutely  to  refrain 
from  pursuing  his  journey,  without  regard  to  circumstances,  and 
without  reference  to  tlie  extent  of  the  danger,  or  else  pursue  his 
coarse  entirely  at  his  own  risk.  Previous  knowledge  of  the  unsafe 
condition  of  this  crossing  was  a  circumstance  to  go  to  the  jury 
on  the  question  of  contributory  negligence ;  but  it  should  be  sub- 
mitted to  them,  together  with  all  the  other  facts  of  the  case,  for 
them  to  determine  whether,  with  such  knowledge,  plaintiff's  serv- 
ant exercised  ordinary  care  in  attempting  to  drive  over  this  defect- 
ive crossing,  and  whether  in  proceeding  he  used  ordinary  care  to 
avoid  iniury.  If  the  risk  was  such  that  men  of  ordinary  prudence, 
having  knowledge  of  the  defect,  would  not,  under  the  circum- 
t^ances,  have  attempted  to  pass  over  it  at  their  own  risk,  then 
plaintifPs  servant  haa  no  right  to  attempt  to  pass  it  at  the  risk  of 
the  defendant.  But  if  such  persons  would  have  believed  it  reason- 
ably safe  to  attempt  the  passa^  in  the  manner  adopted  by  plain- 
tiffs servant  in  tnis  case,  plamtiff  could  recover,  notwithstanding 
such  previous  knowledge  of  the  condition  of  the  crossing.  Thomas 
n  Western  Union  Telegraph  Co.,  106  Mass.  156 ;  Maloney  v.  Met. 
E.  Co.,  104:  Mass.  73 ;  Lyman  v.  Amherst,  107  Mass.  339 ;  S.  &  R. 
on  Negligence,  §  414. 

In  the  present  case  a  court  would  have  no  right  to  hold  that  it 
was  ne^hgence  per  se  to  attempt  to  drive  over  this  crossing  with 
knowledge  of  the  fact  of  the  removal  of  this  plank.  That  was 
eminently  a  proper  question  for  the  consideration  of  the  jury,  in 
view  of  all  the  circumstances  of  the  case.  The  case  was,  therefore, 
properly  submitted  to  the  jury  under  the  instructions  of  the  court, 
and  we  are  of  opinion  there  was  sufficient  evidence  to  sustain  their 
verdict 

There  were  other  exceptions  taken  at  the  trial,  but  none  of  them, 
in  onr  judgment,  present  any  question  requiring  special  considera- 
tion.   Order  appealed  from  affirmed. 

See  Bennett  v.  Louisville,  etc.,  R.  R.  Co.,  1  Am.  and  Eng.  R.  Cas.  71; 
^ajit,  etc,  R.  R.  Co.  9.  Willifl,  6  Am.  and  Eng.  R.  R.  Cas.  805;  note,  p.  57, 
ute. 
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V. 
DUBCAH. 

(17:  8.  a  C,  amUkrn  IHdrkt  0f  MimmippL  JSinember  Tmrn^  1881.) 

BailnMd  cftoycM  are  at  wctthy  of  belief  as.  other  araita.  All  agents 
and  cmplqjeea  are  fBiaiiaMil  to  be  friendly  to  their  emplojer,  and  on  that 
aeoonnt  are  nanally  anbjeded  to  a  rigid  creaa-ezamination;  bat  when  this  is 
doDe»  their  erideBoe  aaost  be  wdgfaed  aa  other  teatimony,  and  its  Talae  esti- 
anted  in  connection  with  all  the  fada  proTcn. 

When  the  in  joriea  complained  of  are  the  leaolt  of  ineTitable  accident,  no 
compcttaation  can  be  allowed. 

It  ia  the  doty  of  one  deairing  to  croaa  a  railroad  to  use  hia  powers  of  hear- 
ing and  of  Tiaion  to  aacertain  whether  or  not  there  is  likely  to  be  an  approach- 
ing train,  and  if  ao,  to  atop  nntil  the  danger  is  past.  If  there  is  no  obstrac- 
tion  to  either  the  aonnd  or  Tiaon,  then  the  passer  need  not  atop,  bat  must  use 
both  theae  facnltiea;  if  there  ia  sodi  obetruction,  then  it  is  his  duty  to  stop 
and  both  look  and  listen;  and  if  he  neglects  to  nae  these  precautioDS  and  a 
coDiaion  takea  place,  compenaation  cannot  be  giren,  unless  it  was  caused  by 
the  groas  n^ligence  or  wrongfol  conduct  of  the  employees  ooaducting  the 
railroad  operationa. 

HuMPHsiss  &  Stkes  and  Wiley  P.  Harris,  for  petitioner. 
K  L.  Kofisell,  Peter  Hamilton,  J.  M.  AUen  and  L.  Brame^for  de- 
fendant 

Hill,  J. — ^This  is  a  complaint  made  by  the  said  Tncker,  in  which 
he  alleges  that,  on  the  11th  day  of  October,  1880,  he  was  with 
his  wagon  drawn  by  one  horse,  crossing  the  Colombus  branch  of  the 
Mobile  and  Ohio  R.  R.,  on  St.  John  Street,  in  the  City  of  Colombns, 
when,  without  any  carelessness  or  default  on  his  part,  but  by  the 
carelessness  and  improper  conduct  alone  of  the  employees  operating 
the  engine  and  train  of  said  receiver,  upon  said  railroad,  his  wagon 
was  run  against  and  thrown  over,  and  by  means  of  wMeh  he  was 
thrown  from  his  wagon  and  received  sundry  dangerons  and  severe 
wounds,  endan^rin^  his  life  greatly,  disfiguring  nim  and  causing 
him  great  bodi^  pam,  and  for  which  he  daims  $25,000  damages 
as  compensation.  To  the  complaint  the  defendant  answers,  that 
the  injuries  complained  of  were  caused  by  the  careless  and  reckless 
conduct  of  the  petitioner  alone,  and  not  by  the  carelessness  or  want 
of  skill  or  misconduct  upon  the  part  of  his  employees,  as  alleged  in 
the  petition.  Upon  the  issue  thus  made,  a  large  volume  of  eW- 
dence  has  been  taken  and  submitted  to  the  court,  and  upon  which 
exhaustive  comment  has  been  made  by  the  distinguished  counsel 
on  both  sides,  all  of  which  has  been  carefully  considered  with  the 
sole  view  of  arriving  at  a  correct  conclusion  as  to  whether  or  not, 
under  the  testimony  and  rules  of  law  applicable  to  it,  the  petitioner 
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is  entitled  to  compensation,  and  if  so,  for  what  sum  ?    The  proofs 
show  the  following  indisputable  facts. 

The  point  at  which  tne  accident  occurred  is  at  the  crossing  of 
St.  John  Street  over  the  raihx>ad  in  charge  of  the  defendant  as  re- 
ceiver, Ttnder  the  appointment  of  the  conrt,  and  in  the  city  of  Co- 
Imnbns ;  that  the  crossing  is  a  dangerous  one  for  those  passing  on 
this  street  going  sonth,  from  the  fact  that  it  is  near  the  depot,  and 
Lear  the  side   track  used  for  switching  oif  cars  and  making  np 
trains,  and   over   which  point  locomotives  and  trains  necessarily 
have  to  pass  many  times  daring  the  day ;  the  danger  is  further  in- 
creased from  the  fact  that  there  is  a  brick  warehouse  situated  east 
of  the  street  and  north  of  the  railroad,  extending  250  feet  from 
sear  the  track  of  the  road  north  on  the  street,  and  240  feet  east  of 
the  street,  and  being  some  17  feet  high,  obstructs  the  view  from 
those  passing  south  on  the  street ;  the  danger  is  still  further  in- 
creaBed  by  the  narrowness  of  the  street  near  the  crossing,  being 
odIy  fifteen  or  sixteen  feet  wide,  with  a  deep  and  wide  ditch  or 
wash-out  on  the  west  side ;  the  street  is  also  covered  with  gravel 
which  causes  a  noise  when  vehicles  pass  over  it.    The  depot,  side 
track  and  switches  used  by  the  railroad  are  situate  east  of  and  near 
this  crossing,  and  that  in  making  pp  trains  the  locomotives  must 
necessarily  pass  this  crossing ;  that  the  time  for  the  departure  of 
the  evening  train  was  forty  minutes  after  three,  p.  m.,  and  that  the 
practice  was  to  commence  makm^  up  the  train  an  hour  or  more 
before  train  time,  and  that  at  the  tmie  of  the  occurrence  complained 
of,  the  locomotive  was  employed  in  making  up  the  evening  train, 
being  about  three  o'clock,  p.  m.    It  is  also  an  indisputable  fact  that 
petitioner  was  driving  a  spring  wagon  loaded  with  rails,  and  drawn 
by  one  horse,  coming  dovni  St.  John  Street,  going  south ;  that  when 
n^urthe  crossing,  and  at  a  place  where  the  street  was  too  narrow  to 
tnm  around,  the  locomotive  approached  the  crossing,  the  horse  be- 
came frightened  and  stopped  for  a  moment,  when  petitioner  urged 
him  on  with  the  purpose  of  passing  in  front  of  the  locomotive ; 
that  the  fore  wheels  of  the  wagon  passed  the  end  of  the  pilot  of  the 
engine,  but  that  the  hind  wheels,  or  one  of  them,  was  caught  on 
or  struck  the  end  of  the  pilot  which  threw  the  wagon  on  its  side ; 
Ihe  horse  being  frightened  sprang  forward  and  disenga^d  himself 
from  the  wagon;  the  petitioner  was  thrown  forward  upon  the 
street  and  was  thereby  greatly  wounded,  injured  and  di^gured, 
causing  him  great  pain  and  suffering,  and  which  injuries  may  prove 
permanent.    There  was  not  then,  and  never  had  been,  any  sign 
Wd  erected  at  that  point  warning  passers  of  approaching  trains, 
nor  anv  other  warning  or  signals  given  other  than  the  rin^g  of 
the  beu  or  blowing  of  the  whistle.    These  are  all  of  the  disputed 
^su^  that  need  be  stated.    There  are  others,  and  upon  which  the 
questions  submitted  must  greatly  depend,  about  which  there  is  more 
or  leas  conflict  between  the  witnesses  of  petitioner  and  defendant. 
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The  conductor  of  the  train,  the  engineer  who  was  operating  the 
en^ne,  the  brakeman  who  was  then  employed  in  changing  the 
switch  or  throw  rail,  the  fireman  then  engaged  on  the  locomotiTe 
and  whose  business  it  was  to  ring  the  bel^  also  another  witDes^— 
all  testify  that  at  the  time  the  collision  took  place,  and  before, 
whilst  the  locomotive  was  in  motion,  the  bell  was  ringing.  It  is 
also  in  proof  that  soon  after  the  accident  the  petitioner  stated  that 
the  bell  was  ringing.  The  petitioner  has  introduced  the  testimonj 
of  a  number  of  witnesses,  stating  that  they  were  near  enough  to 
have  heard  the  bell  if  it  had  been  ringing ;  some  speak  in  more 
positive  terms  that  it  was  not  rung ;  ana  otliers  that,  if  it  was,  that 
they  did  not  hear  it.  Other  witnesses  state  that  it  was  the  general 
practice  to  ring  the  bell  when  the  engine  was  in  motion,  but  that  it 
was  sometimes  omitted ;  some  witnesses  stating  that  the  omission 
was  frequent,  and  others  that  it  was  not.  It  is  also  in  proof  that 
accidents  have  occurred  at  this  crossing  before,  or  were  barelj  es- 
caped. It  was  the  duty  of  the  conductor  and  of  the  engineer  to 
see  that  the  bell  was  rung,  and  it  is  to  be  presumed  that  the  brake- 
man  would  also  observe  this  duty ;  it  was  also  the  duty  of  the  fire- 
man to  ring  it.    All  these  swear  positively  that  it  was  rung. 

The  testimony  on  the  other  siae  is,  witli  one  or  two  exceptaons, 
of  a  negative  character,  and  those  stating  most  positively  do  not 
state  reasons  for  remembering  that  they  were  listening,  and  that 
the  bell  was  not  ringing,  and  then  the  declaration  of  the  petitioner 
himseU  to  his  physician  when  attending  to  his  wound  immediately 
after  the  acciaent,  explaining  how  it  occurred — ^that  the  bell  did 
ring — ^in  my  judgment  gives  a  decided  preponderance  in  favor  of 
the  proposition  that  the  bell  was  rung.  I  cannot  assent  to  the  po- 
sition that  the  employees  of  a  railroad  are  less  worthy  of  belief 
than  other  agents.  All  agents  and  employees  are  presumed  to  be 
friendly  to  their  employer,  and  on  that  account  are  usually  sub- 
jected to  a  rigid  cross-examination :  but  when  this  is  done,  their 
evidence  must  be  weighed  as  other  testimony,  and  its  value  esti- 
mated in  connection  with  all  the  facts  proven. 

It  is  contended  by  petitioner's  counsel  that  no  weight  should  be 
given  to  petitioner's  declaration  made  in  the  presence  of  the  engi- 
neer, as  testified  to  by  him,  as  to  the  ringing  of  the  bell,  because 
of  the  want  of  credibility  of  the  witness,  the  unreasonableness  of  his 
statement,  and  the  sufiEering  condition  of  the  petitioner.  I  am  of 
opinion  that  the  statement  of  tlie  witness  is  not  unreasonable ;  he 
was  but  a  short  distance  from  him,  and  immediately  sprang  to  him, 
and  most  probably  made  the  inquiry  before  he  was  aware  of 
the  extent  of  the  injury,  and  the  answer  was  made  when  the  facta 
were  present  before  the  mind  of  the  petitioner. 

The  most  satisfactory  conclusions  as  to  the  real  occurrences  im- 
mediately preceding  and  at  the  time  of  the  collision,  are  to  be 
drawn  from  the  statement  made  in  evidence  by  the  petitioner  him- 
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self,  and  his  declaration  made  Boon  after  to  Dr.  Yanghn  and  the 
physical  facts  attending  it,  as  shown  by  the  evidence  and  nncon- 
troverted.  The  petitioner  in  his  deposition,  in  reply  to  the  ques- 
tion as  to  how  the  injnry  complained  of  was  occasioned,  made  the 
following  answer  :  "  As  I  got  near  the  railroad  crossing,  my  horse 
became  very  much  frightened  at  seeing  the  locomotive  approach- 
ing, and  I  pnlled  the  reins  to  stop  him,  but  he  was  so  excited  I 
failed,  or  conid  not  stop  him  ;  I  said  '  whoa '  to  him  twice ;  he  did 
not  stop  at  all ;  the  engine  was  then  immediately  in  front  of  him ; 
I  then  became  wonderfully  excited  myself  to  see  how  I  could  es- 
cape ;  the  street  was  too  narrow,  I  could  not  turn  around ;  I  saw 
the  horse  was  determined  to  go  forward,  and,  believing  it  was  the 
only  chance  to  save  my  life  was  to  let  him  go,  I  slackened  the  rein, 
and  he  darted  violently  forward ;  the  cow-catcher,  to  the  best  of 
my  knowledge,  struck  the  wagon  at  the  hind  wheels,  and  threw 
me  twelve  or  fifteen  feet  forward  on  the  street ;  I  was  knocked 
sen^less,  and  do  not  know  anything  more  about  the  particu- 
lars/' 

Dr.  Vaughn  testifies,  **  that  soon  after  the  collision  he  was  called 
to  dress  the  petitioner's  wounds,  when  he  asked  petitioner  aju  to  the 
manner  of  their  infliction ;  he  replied  that  he  had  been  run  over 
bv  a  locomotive  at  the  crossing  at  St.  John  Street  and  thrown  into 
the  ditch  near  by ;  that  the  rear  of  the  wagon  had  been  struck  by 
the  locomotive ;  that,  hearing  the  bell  and  the  locomotive  coming, 
he  tried  to  stop  his  horse ;  that  the  more  he  pulled,  the  faster  the 
horse  went ;  finding  that  he  could  not  stop  him,  he  tried  to  cross 
the  track  by  driving  him  up,  with  the  result  as  stated." 

James  Sykes  testifies :  "  that  after  the  accident  petitioner  stated 
to  him  that  he  was  driving  his  wagon  not  thinking  of  the  engine 
or  cars  until  he  approached  near  the  corner  of  the  warehouse ;  that 
he  heard  no  bell,  is  what  I  think  he  said,  or,  as  I  now  recollect,  he 
aid  he  heard  no  noise  ;  that  the  engine  came  suddenly  by,  or  came 
in  sight,  or  view  of  his  horse,  who  oecame  verv  much  frightened, 
and  he  gave  him  a  cut  with  a  whip  to  make  him  jump  across  the 
wad  ahead  of  the  engine,  which  he  thought  was  his  only  safety." 

The  undisputed  physical  facts  are,  that  the  horse  and  fore  wheels 
of  the  wagon  had  passed  in  front  of  the  engine  before  any  collision 
took  place,  and  that  either  the  end  of  the  pilot  ran  into  the  hind 
wheels  of  the  wagon,  or  that  by  a  sudden  turn  of  the  wagon  to  the 
left,  the  hind  wheels  of  the  wagon  ran  upon  the  end  of  the  pilot. 
From  the  rapidity  with  which  tne  wagon  must  have  been  moving 
^d  the  slow  motion  of  the  engine  at  the  time,  I  am  of  the  opinion 
that  the  wagon  ran  on  the  pilot.  The  testimony  of  the  engineer  is, 
that  when  he  saw  the  petitioner,  he  reversed  the  engine  and  put  on 
the  steam  to  stop  it ;  he  was  scarcely  moving  the  engine  when  the 
collifiion  took  place.  This  statement  is  sustained  from  the  fact  that 
the  horse  and  fore  wheels  of  the  wagon  passed  in  front  of  the  en- 
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^ne  before  the  collision  took  place,  which  could  not  have  beea 
done,  had  the  engine  been  moving  at  any  bnt  the  slowest  speed 

This  is  a  snfiicient  statement  of  the  facts  as  shown  from  the 
proof,  with  this  addition,  that  the  petitioner  was  well  acquainted 
with  the  danger  of  the  crossing,  and  the  time  of  the  makixig  up 
and  leaving  of  the  trains.  There  is  little  difference  of  opinion  as 
to  the  rules  of  law  properly  applicable  to  the  facts  as  stated.  See 
K  R  Co.  V.  Houston,  95  U.  S.  697 ;  Tilfer  v.  R.  R  Co.,  1  Brown 
(N.  J.),  188. 

The  petitioner,  to  entitle  himself  to  compensation,  must  show, 
first,  that  the  collision  occurred  without  any  negligence,  careless- 
ness, or  wrongful  act  on  his  part ;  and,  secondly,  mat  it  was  the 
result  of  the  carelessness,  negligence,  or  some  wrongful  act  upon 
the  part  of  the  employees  of  the  defendant,  or  of  tne  defendant 
himself.  If  it  was  from  inevitable  accident  brought  about  by  the 
unmanageable  conduct  of  the  horse,  or  otherwise  not  attributable 
to  the  defendant  or  his  employees,  then  no  compensation  can  be  al- 
lowed. 

These  rules  are  so  plain  and  so  well  understood,  that  reference 
to  the  authorities  to  sustain  them  is  unnecessary. 

When  a  crossing  is  dangerous,  the  duty  is  imposed  upon  those 
engaged  in  conducting  the  engine  and  trains  upon  the  road,  and 
also  upon  those  desiring  to  ma^e  the  crossing,  to  use  eveiy  reason- 
able precaution  to  avoid  a  collision  ;  and  the  necessity  is  mereased 
in  proportion  to  the  danger.  This  duty  is  required  equally  of  both 
parties.  It  is  the  duty  of  those  conducting  the  train  to  give  a  sig- 
nal by  having  the  bell  rung,  or  blowing  the  whistle,  when  ap- 
proaching a  crossing,  to  warn  passers  of  the  appix>ach  of  the  engine 
or  train,  and  to  look  and  ascertain  whether  or  not  any  one  is  about 
to  cross  the  track  in  front  of  the  locomotive,  and,  if  so,  to  slacken 
up  the  speed,  and,  if  need  be,  and  if  in  the  power  of  those  in  charge 
of  the  train,  to  stop  the  train,  in  order  to  avoid  a  collision.  See 
Continental  Improvement  Co.  v.  Stead,  96  U.  S.  161. 

This  is  the  duty  on  one  side,  and  upon  the  other  it  is  the  duty  of 
those  desiring  to  make  the  crossing  to  use  their  powers  of  hearing 
and  of  vision  to  ascertain  whether  or  not  there  is  likely  to  be  a  passr 
ing  locomotive  or  train,  and  if  so,  to  stop  until  the  danger  is  past. 
If  there  is  no  obstruction  to  either  the  sound  or  vision,  then  the 
passer  need  not  stop,  but  must  use  both  these  faculties ;  but  if 
there  is  such  obstruction,  then  it  is  his  duty  to  stop  and  both  look 
and  listen ;  and  if  he  neglects  to  use  these  precautions,  and  a  col- 
lision takes  place,  compensation  cannot  be  given,  tmless  it  was 
caused  by  gross  negligence  or  wrongful  conduct  of  the  employees 
conducting  the  railroad  operations,  the  general  rule  being  that,  if 
the  injured  party  contributes  to  bringing  about  the  injury,  he  can- 
not recover,  although  the  employees  may  not  be  wholly  blameless. 

The  petitioner  knew  the  aangerous  condition  of  the  crossing; 
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that  the  warehouse  formed  an  obstruction  to  the  sight  and 
sound  of  the  locomotive  coming  from  the  east,  and  also  knew, 
or  had  reason  to  know,  that  it  was  the  time  for  making  np 
the  train;  it  was  therefore  his  duty,  before  attempting  to 
cross  the  track,  to  both  look  and  listen  for  the  approach  of 
the  locomotive  and,  if  need  be,  to  stop  for  that  purpose.  See 
Pennsylvania  R  R.  Co.  v.  Beale,  Y3  Pa.  St.  504 ;  Alyn  v.  Boston 
R.E.Co.,105Ma8B.77. 

According  to  the  admission  of  the  petitioner,  this  he  neglected  to 
do  until  his  norse  was  frightened  by  the  approach  of  the  locomotive. 
Had  the  horse  not  become  frightened,  he  was  a  sufficient  distance 
from  the  locomotive  to  have  stopped  him  and  waited  for  it  to  pass 
or  get  out  of  the  way.  Whether  tne  fright  of  the  petitioner  caused 
him  not  to  control  his  horse,  or  that  the  horse  could  not  be  con- 
trolled, the  fact  is  that  it  was  not  done,  and  he  urged  him  forward 
before  the  engine  with  the  hope  of  escape,  and  the  collision  ensued. 
This  calamity  to  the  petitioner  is  certainly  very  much  to  be  re- 
gretted, both  on  his  account  and  those  dependent  upon  him,  but  one 
which  is  difficult  from  the  evidence  to  attribute  to  the  defend- 
ant or  his  employees.  .  See  New  Orleans,  etc.  R.  Co.  v.  Mitchell, 
52  Miss.  808.  The  proof  is  that  the  horse  was  unusually  gentle  and 
used  to  crossing  at  that  point ;  yet  the  proof  is  equally  clear  that  on 
this  occasion  ne  became  frightened  without  more  than  usual 
canse. 
Certainly  this  could  not  be  apprehended  by  the  engineer ;  he 
d  a  right  to  presume  that  the  petitioner  would  not  stop  until  the 
<langer  was  past,  and  could  not  reasonably  suppose  that  the  peti- 
tioner would  run  the  hazard  of  attempting  to  cross  in  front  of  the 
locomotive.  The  testimony  of  the  engineer,  supported  by  the 
physical  facts  referred  to,  show  that  the  engine  was  nearly  a  stand- 
still when  the  collision  took  place.  The  en^neer  could  have  done 
nothing  more  than  he  did.  A  careful  consideration  of  the  testi- 
monj  satisfies  me  that  the  petitioner  did  not  exercise  the  caution 
demanded  of  him ;  and  that  this  cause,  and  his  own  alarm  and  reck- 
less attempt  to  pass  in  front  of  the  engine,  with  the  fright  and  ac- 
tion of  the  horse,  caused  the  collision,  without  fault  upon  the  part 
of  the  defendant,  or  of  his  employees,  wherefore,  under  the  rules 
^ted,  compensation  must  be  refused. 

See  note,  p.  128,  ante. 
6A.ft£.IlCa8.— 18 
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ffine  before  the  colUfiion  took  place,  which  could  not  have  been 
done,  Iiad  the  enpne  been  moving  at  any  but  the  slowest  speed. 

This  is  a  sufiicient  statement  of  the  facts  as  diown  from  the 
proof,  with  this  addition,  that  the  petitioner  was  well  acquainted 
with  the  dancer  of  the  crossing,  and  the  time  of  the  making  np 
and  leaving  of  the  trains.  There  is  little  difference  of  opinion  as 
to  the  rules  of  law  properly  applicable  to  the  facts  as  stated.  See 
R  R  Co.  V.  Houston,  95  U.  S.  697;  Tilfer  v.  R  R  Co.,  1  Brown 
(N.  J.),  188.  ^  ' 

The  petitioner,  to^  entitle  himself  to  compensation,  must  show, 
first,  that  the  collision  occurred  without  any  neglig^ce,  careksfr 
ness,  or  wrongful  act  on  his  part;  and,  secondly,  Qiat  it  was  the 
result  of  the  carelessness,  negligence,  or  some  wrongful  act  upon 
the  part  of  the  employees  of  the  defendant,  or  of  Sie  def entot 
himself.  If  it  was  from  inevitable  accident  brought  about  by  the 
unmanageable  conduct  of  the  horse,  or  otherwise  not  attributable 
to  the  defendant  or  his  employees,  then  no  compensation  can  be  dr 
lowed. 

These  rules  are  so  plain  and  so  well  understood,  that  reference 
to  the  authorities  to  sustain  them  is  unnecessary. 

When  a  crossing  is  dangerous,  the  duty  is  miposed  upon  tiioee 
engaged  in  conducting  the  engine  and  trains  upon  the  road,  and 
also  upon  those  desiring  to  ma£e  the  crossing,  to  use  every  reason- 
able precaution  to  avoid  a  collision ;  and  the  necessity  is  mcieased 
in  proportion  to  the  danger.  This  duty  is  required  equally  of  both 
parties.  It  is  the  duty  of  those  conducting  the  train  to  give  a  sig- 
nal by  having  the  bell  rung,  or  blowing  the  whistle,  when  ap- 
proaching a  crossing,  to  warn  passers  of  the  approach  of  the  engine 
or  train,  and  to  look  and  ascertain  whether  or  not  any  one  is  about 
to  cross  the  track  in  front  of  the  locomotive,  and,  if  so,  to  slacken 
up  the  speed,  and,  if  need  be,  and  if  in  the  power  of  those  in  charge 
ot  the  train,  to  stop  the  train,  in  order  to  avoid  a  collision.  See 
Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161. 

This  is  the  duty  on  one  side,  and  upon  the  other  it  is  the  duty  of 
those  desiring  to  make  the  crossing  to  use  their  powers  of  hearing 
and  of  vision  to  ascertain  whether  or  not  there  is  likely  to  be  a  pass- 
ing locomotive  or  train,  and  if  so,  to  stop  until  the  aangeris  past. 
If  there  is  no  obstruction  to  either  the  sound  or  vision,  then  the 
passer  need  not  stop,  but  must  use  both  these  faculties ;  but  if 
there  is  such  obstruction,  then  it  is  his  duty  to  stop  and  both  look 
and  listen ;  and  if  he  neglects  to  use  these  precautions,  and  a  col- 
lision takes  place,  compensation  cannot  be  given,  unless  it  was 
caused  by  gross  n^ligence  or  wrongful  conduct  of  the  employees 
conducting  the  railroad  operations,  the  general  rule  being  that,  if 
the  in jurea  party  contributes  to  bringing  about  the  injury,  he  can- 
not recover,  although  the  employees  may  not  be  whoUy  olameless. 
The  petitioner  knew  the  aangerous  condition  of  the  crossing ; 
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that   the    warehouse  formed  an   obstmction    to  the    sight    and 

fionnd  of  the  locomotive  coming  from  the  east,  and  also  knew, 

or  had  reason   to  know,  that  it  was  the  time  for    making  np 

the    train ;    it   was    therefore    his    duty,  before    attempting   to 

oroes  the  track,  to  both  look  and  listen   for  the  approach  of 

the  locomotive  and,  if  need  be,  to  stop  for  that  purpose.    See 

Pennsvlvania  R.  R.  Co.  v.  Beale,  Y3  Pa.  St.  504 ;  AJyn  v.  Boston 

P^R.'Co.,  105  Mass.  Y7. 

According  to  the  admission  of  the  petitioner,  this  he  neglected  to 
do  until  his  norse  was  frightened  by  the  approach  of  the  locomotive. 
Had  the  horse  not  become  frightened,  he  was  a  sufficient  distance 
from  the  locomotive  to  have  stopped  him  and  waited  for  it  to  pass 
or  get  out  of  the  way.  Whether  me  fright  of  the  petitioner  caused 
him  not  to  control  ms  horse,  or  that  the  horse  could  not  be  con- 
trolled^  the  fact  is  that  it  was  not  done,  and  he  urged  him  forward 
Aefore  the  engine  with  the  hope  of  escape,  and  the  collision  ensued. 
This  calamity  to  the  petitioner  is  certainly  very  much  to  be  re- 
gpettedy  both  on  his  account  and  those  dependent  upon  him,  but  one 
which   is  difficult  from  the  evidence  to  attribute  to  the  defend- 
ant or  his  eniployees.  ,  See  New  Orleans,  etc.  R.  Co.  v.  Mitchell, 
o2Mis8.  808.  The  proof  is  that  the  horse  was  unusually  gentle  and 
used  to  crossing  at  that  point ;  yet  the  proof  is  equally  clear  that  on 
this    occasion   ne  became  frightened  without  more   than  usual 
cause.  ' 

Certainly  this  could  not  be  apprehended  by  the  engineer ;  he 
had  a  right  to  presume  that  the  petitioner  would  not  stop  until  the 
danger  was  past,  and  could  not  reasonably  suppose  that  the  peti- 
tioner would  run  the  hazard  of  attempting  to  cross  in  front  oi  the 
Vxsomotive.     The  testimony  of  the  engineer,  supported  by  the 
physical  facts  referred  to,  show  that  the  engine  was  nearly  a  stand- 
8tul  when  the  collision  took  place.     The  engineer  could  have  done 
nothing  more  than  he  did.    A  careful  consideration  of  the  testi- 
mony satisfies  me  that  the  petitioner  did  not  exercise  the  caution 
demanded  of  him ;  and  that  this  cause,  and  his  own  alarm  and  reck- 
lesB  attempt  to  pass  in  front  of  the  engine,  with  the  fright  and  ao- 
'^on  of  the  horse,  caused  the  collision,  without  fault  upon  the  part 
^f  the  defendant,  or  of  his  employees,  wherefore,  under  the  rules 
'^^^dted,  compensation  must  be  refused. 

See  note,  p.  123,  ante. 
6A.AS.R  Cas.— 18 
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Laykbenz,  Adm'r,  etc., 

V. 
C^  R  I.  AND  P.  R  Co. 

(jtiMMMV  Ou8,  Iowa,     October  21,  1881.) 

Wliere  a  pwty  Tolnntmrily  f^oes  upon  a  railroad  track  >rhere  there  is  an  un- 
obstracted  Tiew,  and  fails,  without  excuse,  to  look  or  listen  for  danger,  he 
is,  as  a  matter  of  law,  guilty  of  negligence,  and  not  entitled  to  reooTer  for 
damages  he  may  sustain  by  reason  thereof  from  a  passing  train.  But  where 
the  Tiew  is  obstracted,  so  it  is  difficult  to  know  of  the  approach  of  the  train, 
or  there  are  complicating  circumstances  calculated  to  deceive  or  throw  him 
off  hia  guard,  the  question  is  one  for  the  jury. 

Question  as  to  whether  deceased  plaintifTs  intestate  was  guOty  of  contrib- 
utory negligence,  kM,  to  have  been  properly  submitted  to  the  jury. 

Geitain  special  findings  were  requested  by  defendant,  to  which  the  tory 
letumed  answers  that  they  ''  did  not  know**  or  '*  could  not  telL"  Aid, 
that  as  the  answers,  had  they  been  in  f a^or  of  the  defendant,  would  not  haTe 
been  inconsistent  with  the  general  verdict  rendered,  the  indedsive  aaawos 
were  no  ground  for  reversiu. 

Appeal  from  Scott  District  Court. 

This  is  an  action  to  recover  damages  for  a  personal  mjai7re> 
suiting  in  the  death  of  James  Fisher,  plaintiff's  intestate,  at  Wil- 
ton, Iowa,  in  the  month  of  August,  1877.  There  wlas  a  trial  by 
jury,  and  verdict  and  judgment  for  the  plaintiff.  Defendant 
appeals. 

Cook  &  Dodge,  for  appellant. 

Bills  &  Block,  for  appellee. 

RoTHBooK,  J. — ^1.  The  action  was  commenced  in  the  circuit 
court  of  Scott  County,  and  at  the  March  term,  1879,  upon  a  trial, 
the  jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of  $5000. 
A  motion  for  a  new  trial  was  sustained  by  the  court  upon  the 
ground  that  it  appeared  from  the  evidence  that  said  Fisher  was 
guilty  of  such  contributory  negligence  as  to  preclude  any  right  of 
recovery.  At  the  June  term,  1879,  of  said  court  the  cause  was 
again  tried,  and  a  verdict  was  returned  for  the  plaintiff  for  $6000.  A 
motion  to  set  aside  the  last-named  verdict  was  also  sustained.  From 
an  order  setting  aside  the  verdict  and  gi*anting  a  new  trial  the  plain- 
tiff appealed  to  this  court,  and  the  judgment  of  the  circuit  court 
was  affirmed.  See  53  Iowa,  321.  When  the  cause  was  remanded 
to  the  circuit  court  the  venue  was  changed  to  the  district  court  of 
Scott  County.  The  cause  was  tried  in  that  court,  resulting  in  a 
judgment  for  the  plaintiff  in  the  sum  of  $6000,  and  from  this 
judgment  the  present  appeal  was  taken.    To  the  end  that  the 
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qneBtions  diflcnfised  by  counsel  may  be  fairly  understood,  it  is  neo- 
essaiy  to  make  a  brief  statement  of  what  we  regard  as  nndispnted 
and  material  facts  in  the  case. 

James  Fisher,  the  plaintiffs  intestate,  was  a  farmer  and  dealer 
in  live  stock,  and  resided  in  Kansas.  On  the  twentynseventh  of 
Angnst,  1877,  the  defendant  entered  into  a  contract  with  one 
W^  to  transport  four  car  loads  of  hogs  from  Atchison,  Kansas, 
to  Chicago.  Fisher  signed  the  contract  for  Ward,  and  by  tlie 
tenns  of  the  contract  Fisher  was  to  be  transported  by  the  same 
train,  without  charge,  to  take  care  of  the  stock.  The  train  arrived 
at  Wilton,  Iowa,  on  the  afternoon  of  Angnst  23d.  The  south-west- 
ern brandi  of  defendant'a  road  here  K>rms  a  junction  with  the 
main  line,  and  in  accordance  with  the  usual  custom  a  new  train  was 
made  up  by  changing  the  engine  and  caboose  car,  and  parties  in 
ehaige  of  stock  were  required  to  take  passage  on  another  caboose 
from  that  used  on  the  south-western  branch.  There  was  a  delay  at 
Wilton  of  from  20  to  25  minutes.  The  train,  which  was  made  up 
to  go  East,  consisted  of  some  23  or  24  cars,  and  when  made  up,  ready 
to  start,  the  engine  stood  fronting  east,  and  from  160  to  175  feet 
west  of  the  freight  depot,  and  toe  train  extended  back  west,  the 
caboose  being  the  last  car  on  the  west  end.  Some  five  minutes,  or 
a  very  short  time,  before  the  train  started,  Fisher  was  in  the  train- 
master's oflSce,  in  the  depot,  making  complaint  of  the  slow  time 
made  in  transporting  the  stock  in  his  charge.  From  the  freight 
depot,  miming  west,  there  are  four  railway  tracks,  nearly  parallel, 
and  from  seven  to  nine  feet  apart.  The  main  track  was  imme- 
diately next  to  the  depot  platform  on  the  north.  Next  to  that 
was  another  track,  on  whicn  was  Fisher's  train,  about  to  start  east. 
North  of  that  was  the  third  track,  and  at  the  west  end  of  the  de- 
pot the  fourth  track  branched  off  on  the  south  side.  A  switch  or 
cross-track  started  from  the  main  track,  near  the  west  end  of  the 
depot  and  crossed  to  the  next  track  on  the  north.  It  was  not  cus- 
tomary for  this  train  to  stop  so  as  to  bring  the  caboose  to  the  plat- 
form, and  parties  desiring  to  ride  on  the  train  were  expectea  to 
walk  back  to  the  caboose.  About  the  time  or  before  the  train 
started,  Fisher  left  the  depot  platform,  apparently  on  his  way  to 
the  caboose.  He  was  compelled  to  cross  the  main  track,  and  may 
have  crossed  some  of  the  other  tracks.  He  was  seen,  however, 
walking  down  west  in  the  space  between  the  main  track  and  the 
track  on  which  his  train  was  about  to  pull  out.  This  space  was 
about  seven  feet  nine  inches  wide  between  the  rails  of  the  two 
tracks.  As  he  walked  down  this  space  toward  his  train  the  engine 
was  approaching  him  on  an  up  grade,  laboring  heavily,  making  a 
loud  noise  by  steam  escaping  from  the  top,  and,  as  tne  evidence 
tends  to  show,  from  the  open  cylinder  cocks.  As  he  approached 
the  engine  he  left  the  space  in  which  he  was  walking  and  went 
^n  Uie  main  track   and  walked  on  west.    The  engine  which 
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pulled  in  the  train  on  the  branch  road  had  been  switched  over  on 
the  main  track,  and  abont  the  time  Fisher  started  for  his  train  this 
engine  was  at  a  water-tank  some  distance  east  of  the  depot   It 
ba^ed  down  to  the  depot  and  came  to  a  stop,  or  nearly  so,  and 
took  on  two  men,  employees  of  the  road.     The  speed  of  the  en- 
gine was  increased,  and  it  backed  west  on  the  main  track,  and 
as  Fisher  walked  npon  that  track  he  was  struck  by  the  end  of 
the  tender  in  the  back  and  knocked  down,  and  the  engine  passed 
over  him   lengthwise,  and  he  was  found  dead  upon  the  track, 
having  been  crushed  by  the  ash-pan  of  the  engine,  as  is  supposed. 
These  are  leading  facts,  and  about  which  there  is  no  real  diBpute. 
It  is  impossible  in  an  opinion  of  ordinary  length  to  recite  all  the 
facts  and  circumstances  which  enter  into  a  case  of  this  kind,  and 
which  have  much  to    do  in  determining  the  rights   and  obliga- 
tions of   the   parties.     Other  facts  will,  however,  be  noticed  in 
determining  the  questions   in  the  case.    It   does  not  appear  to 
be  seriously  questioned  that  the  lury  were  warranted  in  finding 
that  the  defendant  was  negligent  m  oacking  the  engine  upon  the 
deceased.     Indeed,  taking  mto  consideration  the  fact  that  Fisher 
was  a  passenger  upon  the  train,  and  wa£  expected  to  board  the 
caboose  by  crossing  the  main  track,  at  least ;  that  the  engme  was 
backed  with  such  speed  as  to  overtake  and  throw  him  upon  the 
track  and  crush  him,  without  being  seen  by  those  in  chaige  of 
the  engine ;  and  the  further  fact  that  there  was  evidence  tending 
at  least  to  show  that  the  person  in  charge  of  the  engine,  as  en- 
gineer, was  incompetent  to  properly  manage  an  engine — we  think 
we  would  be  weakening  the  rule  holding  the  carrier  of  passen- 
gers to  the  highest  degree  of  care   if  we  should  determine  that 
there  was  no  warrant  in  the  evidence  for  finding  that  the  employees 
of  the  defendant  were  negligent. 

2.  Tlie  main  question  in  the  case,  and  that  upon  which  counsel 
for  appellant  witli  confidence  rely  upon  a  reversal,  is  the  alleged 
contributory  negligence  of  the  deceased.  It  is  said  that  because 
the  deceased,  when  he  stepped  upon  the  main  track,  did  not  look 
to  see  if  the  track  was  clear,  and  because  he  walked  thereon  without 
looking  for  an  approaching  train  or  engine,  and  while  thus  walking 
thereon  was  killed,  his  representative  cannot  recover.  We  are  re- 
quired to  determine  whether  or  not,  under  the  facts  and  circum- 
stances surrounding  the  deceased,  the  court  below  should  have  de- 
termined as  a  question  of  law,  that  the  plaintiflE  was  not  entitled  to 
recover  because  of  contributory  negligence.  If  the  plaintiff  had 
not  been  killed,  and  had  brought  an  action  for  injuries  inflicted, 
under  the  circumstances  of  this  case,  and  it  had  been  shown  with- 
out conflict  or  dispute,  either  by  his  evidence  or  otherwise,  that  he 
started  for  the  train  after  it  was  in  motion ;  that  he  crossed  the 
main  track  and  entered  upon  the  space  between  the  tracks  and 
was  proceeding  to  the  caboose  when  he  met  the  engine ;  that  he 


LAVERENZ,   ETC.,  V.   C,    R.   I.   AND  P.   R,   00.  277 

¥36  not  confused  by  the  noise  and  discbarge  of  steam  from  the 
top  and  the  cylinder  of  the  engine ;  that  he  had  ample  room  to 
pa£s  the  engine  by  keeping  in  the  space  between  the  tracks  with- 
out being  burned  or  annoyed  by  the  escaping  steam ;  that  he  knew 
if  he  crossed  oyer  the  raii  to  the  south  of  him  he  would  be  upon 
a  track;  and  that  with  such  knowledge  he  yoluntarily  went  upon 
the  track  without  either  looking  or  listening  for  danger — there 
wonld  be  much  reason  for  holding  that,  as  a  matter  of  law,  he 
could  not  recover.  It  is  true  that  where  a  person  voluntarily  goes 
upon  a  railroad  track  where  there  is  an  unobstructed  view  of  the 
track  and  fails,  without  excuse,  to  look  or  listen  for  danger,  as  mat- 
ter of  law  he  is  not  entitled  to  recover.  He  must  take  the  chances 
of  injury  from  an  approaching  train  upon  himself,  unless  the  per- 
sons in  charge  of  the  train  see  his  danger  in  time  to  avert  it.  Uur- 
lin  V.  C,  R.  L  &  P.  R.  E.  Co.,  37  Iowa,  316 ;  Benton  v.  Central 
R  R  of  Iowa,  42  Iowa,  192 ;  Long  v.  H.  C.  R  Co.,  49  Iowa,  419 ; 
Artz  V.  a,  R.  I.  &  P.  R.  R.  Co.,  34  Iowa,  163. 

In  the  last  case  a  lai*ge  number  of  authorities  are  cited  upon 
the  question  as  to  when  contributory  negligence  becomes  a  matter 
of  law.  In  that  case  it  is  said  that  ^^  if  the  view  of  the  railroad,  as 
the  crossing  is  approached  on  the  highway,  is  obstructed  by  any 
means  so  as  to  render  it  impossible  or  dimcult  to  learn  of  the  ap- 
proach of  a  train,  or  there  are  complicating  circumstances  calcu- 
lated to  deceive  or  throw  a  person  o£E  his  guard,  then,  whether  it 
vaa  n^ligence  on  the  part  of  plaintiff,  or  the  person  injured, 
under  the  particular  circumstances  of  the  case,  is  a  question  of  fact 
for  the  jury."  See,  also  Moore  v.  Central  Railroad  of  Iowa,  47 
Iowa,  688,  and  Farley  v.  C,  R.  I.  &  P.  R.  R.  Co.,  9  N.  W.  Rep. 
^.  These  and  many  other  cases  which  might  be  cited  establish 
the  doctrine  beyond  question  that  a  person  is  not  necessarily,  and 
as  a  question  of  law,  negligent  in  going  upon  a  railroad  track 
without  looking  and  listening  for  approaching  trains.  Apply 
this  rule  to  the  case  at  bar,  and  we  thiuK  it  was  a  q^uestion  of  lact 
for  tlie  jury,  under  all  the  circumstances,  to  determme  whether  the 
deceasea  was  guilty  of  such  negligence  as  to  preclude  a  recovery. 
There  were  many  circumstances  proper  for  the  consideration  of 
the  jury  in  determining  the  question.  Some  of  these  may  be 
nientioned.  The  space  between  the  tracks  where  the  deceased  was 
^^alkmg  was  about  seven  feet  nine  inches  wide.  About  two  feet 
of  this  distance  was  occupied  by  the  parts  of  the  engine  and  train 
which  projected  over  the  track.  How  much  more  was  obstructed, 
80  to  speak,  by  escaping  steam  does  not  appear.  The  tracks  of  the 
switch  were  near  where  the  deceased  was  walking.  It  was  very 
proper  for  the  jury  to  determine  whether  a  person,  under  these 
circumstances,  might  not,  in  the  exercise  of  proper  prudence,  step 
upon  the  main  track  without  even  being  aware  that  he  was  upon 
a  track.    In  determining  this  the  noise  and  confusion,  the  network 
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of  tracksy  the  fact  that  the  train  was  about  to  leave  him  behind, 
and  other  circnnistanceBy  were  proper  Bubjects  for  consideratioxL 

It  is  ai]ged  with  great  earnestness  that  the  deceased  had  ample 
opportunity  to  board  the  caboose  before  the  train  stuiied,  and  that 
he  was  gniltj  of  n^ligence  in  crossing  the  tracks  and  walking 
alon^  them  after  the  train  was  in  motion.  The  deceased  was 
required  to  change  cars.  He  was  rightfully  and  properly  at  the 
depot  He  was  not  required  to  go  into  the  yard  to  get  into  the 
caboose  while  the  train  was  being  made  up.  It  does  not  appear 
that  the  train  had  started  when  he  left  the  depot  The  engineer 
of  the  train  testifies  that  when  he  saw  Fisher,  and  when  the  acci- 
dent happened,  he  ^^had  just  hooked  on  the  train  and  started. 
The  engme  had  only  made  two  or  three  reyolutions."  No  call  was 
given  to  passengers  that  the  train  was  about  to  leave.  In  the  lan- 
gna^  of  the  engineer  they^  had  just  hooked  on  and  started.  And 
uie  jury,  we  think,  may  fairly  have  found  that  Fisher  was  in  the 
space  tietween  the  tracKS  before  any  attempt  was  made  to  start  the 
train. 

3.  With  the  general  verdict  the  jury  returned  certain  special 
findings  of  fact,  which  were  submitted  to  them  at  the  instance  of 
the  defendant    They  are  as  follows: 

^^  (1)  Had  the  decedent,  James  Fisher,  on  several  occasions  pre- 
vious to  the  day  when  he  was  killed,  passed  through  Wilton  on 
defendant's  railroad  by  freight  or  stock  trains,  and  changed  caboose 
car  at  that  place?    Yes. 

^^  (2)  Did  the  said  James  Fisher,  when  he  arrived  at  Wilton,  on 
the  day  when  he  was  killed,  know,  or  have  reason  to  believe  from 
his  previous  experience  in  changing  cars  at  Wilton,  that  he  would 
be  obliged  to  go  some  distance  west  of  the  depot  platform  at  Wil* 
ton  in  order  to  get  upon  tlie  caboose  car  to  proceed  on  his  journey 
eastward  ?    We  cannot  tell. 

^^  (3)  Was  the  caboose  car  in  which  said  Ja.mes  Fisher  was  to  ^ 
east  from  Wilton  shown  to  him  by  one  of  defendant's  employees  in 
time  for  said  Fisher  to  have  gone  to  said  caboose  car  before  the 
train  started }    Yes. 

"  (4)  Did  said  James  Fisher  know,  by  his  experience  and  ob- 
servation at  Wilton  on  previous  trips,  that  engines  and  cars  were 
liable  to  pass  along  any  one  of  the  several  tracks  of  defendant 
north  of  the  depot  at  Wilton  while  the  freight  or  stock  train  for 
the  east  was  being  made  up  west  of  the  depot  building?  We 
cannot  tell. 

"(5)  Did  the  said  James  Fisher  step  from  the  space  between 
the  tracks  upon  the  main  track  of  defendant's  railroad,  and  walk 
lengthwise  tnereon,  without  looking  to  see  if  any  engine  or  car 
might  be  approaching  him  from  behind  ?    We  do  not  know. 

"  (6)  If  at  or  just  before  the  time  said  James  Fisher  stepped 
upon  the  ti*ack,  he  had  looked  to  see  if  an  engine  or  car  was  ap- 
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proaching  him  from  behind,  could  he  have  eaBily  avoided  being 
stnick  by  the  eilgine  which  ran  over  him  ?    No.'^ 

Upon  the  retnm  of  the  verdict  and  the  answers  to  the  fipecial 
interroeatories  the  defendant  objected  to  the  answers  to  the  mter- 
rogatones  numbered  2, 4,  and  5,  as  being  insufficient,  and  objected 
to  the  receiving  or  recording  of  the  verdict  without  an  answer  to 
^d  interrogatories-    The  objection  was  overruled. 

It  is  insisted  that  if  truthful  answers  had  been  made  to  these 
questions,  according  to  the  evidence,  the  ^neral  verdict  must 
have  been  for  the  defendant.  We  do  not  thmk  that  if  the  second 
and  fourth  questions  had  been  answered  in  the  affirmative  the 
answers  would  have  been  inconsistent  with  the  general  verdict. 
The  fact  that  Fisher  knew  the  place  of  boarding  a  caboose,  and 
knew  that  engines  and  cars  were  liable  to  pass  along  the  tracks  of 
tie  railroad,  would  not  be  conclusive  upon  the  question  of  his 
n^Ii^Dce. 

it  IS  insisted  that  the  evidence  conclusively  shows  that  Fisher 
▼ent  npon  the  main  track  without  looking  to  see  if  any  engine  or 
ear  might  be  approaching  him  from  behind,  and  that  therefore  the 
answer  to  the  nf  th  interro^tory  should  have  been  in  the  affirma- 
tive. This  would  not  have  Deen  necessarily  in  conflict  with  the 
general  verdict,  because,  as  we  have  seen,  it  was  for  the  jury  to 
determine  whether  he  was  chargeable  with  negligence  K>r  not 
looking. 

The  answer  to  the  sixth  interrogatory  does  not  appear  to  us  to 
be  supported  by  the  evidence  unless  the  jury  found  that  ^^  at  or 
just  before"  Fisher  stepped  upon  the.track  the  engine  was  stopped 
at  the  platform  to  ta^e  on  the  two  men.  If  he  had  looked,  and  it 
appeared  to  be  standing  there,  he  would  not  have  seen  an  engine 
or  car  approaching  him,  and  would  not  have  apprehended  the 
necessitjr  of  avoiding  it  However  this  may  be,  an  answer  in  the 
affirmative  would  not  have  controlled  the  general  verdict,  because, 
as  we  have  said,  it  was  for  tiie  jury  to  determine  whether  or  not 
proper  care  and  prudence  requir^  him,  under  all  the  circum- 
stances, to  look  for  the  approach  of  an  engine  or  cars. 

4.  Some  objection  is  made  to  the  refusal  to  give  an  instruction 
^ed  by  defendant,  and  to  certain  instructions  given  by  the  court 
to  the  jury.    "We  have  carefully  examined  the  questions  made 

thereon,  and,  without  setting  them  out  here,  we  may  sav  that  we 

find  no  error  in  the  rulings  of  the  court  in  this  regard.    These 

questions  involve  no  principle  of  general  interest,  and  as  this 

opinion  has  already  been  sufiSciently  extended,  we  must  omit  their 

discnasion  in  detail. 
We  are  united  in  the  conclusion  that  the  judgment  should  be 

affirmed. 

Bee  note,  p.  128,  ante. 
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tD  Ae  vife*  and  oontigned  to  her  at  AtcIiiBcm,  EansaSr 
to  a  CHTicr  at  Chicago  hy  the  hnaband,  who  had  aatluffity  to 

id   for  their  transportation.    After  their 

attached  in  an  action  against  the  hnsbancf 

of  by  an  oflber,  and  upon  the  hosband  going  to  tb3 

to  direct  a  change  of  place  of  ehipment,  he  was  informei 

i  alter  aach  notice  had  ample  tune  to  assert  plsintifis 

Oddy  that  vpoA  such  showing  a  Terdict  against  tte 

to  ^liTer  the  goodsyporsiiant  to  the  contract  fw  thdr  ca*- 

aa  against  evidence. 

Aptkal  troai  Mnseaitiiie  District  ConrL 

Acdoa  to  recover  the  valae  of  certain  household  goods  deliveiec 
to  defendant  at  Chicago  for  transportation  to  Atchison,  Kansas, 
which  defendant  has  failed  to  deliver  to  plaintiff,  the  oonsignee. 
There  was  a  Terdict  and  judgment  for  plaintiff.  Defendant 
appesals. 

J.  Carskaddea*  for  appellant 

Brannon  &  Jayne  and  Hoffman,  PicUer  &  Brown,  for  appellee. 

Becc«  J« — ^1.  The  petition  allies  that  the  goods  in  qnesticm 
were  delivered  bv  plaintiff  to  defendant,  for  transportation,  under 
a  contract  obligating  defendant  to  deUver  them  to  plaintiff  at 
Atchison,  Kan^  and  that  defendant  has  failed  to  deliver  the 
goods«  which  have  been  lost  to  plaintiff.  The  answer  admits  the 
receipt  of  the  goods,  and  alleges  that  thej  were  seized,  while  in 
defendant's  depot  at  Chicago,  npon  an  attachment  issued  in  an 
action  against  George  M.  Furman,  the  husband  of  plaintiff,  and 
subsequently  sold  upon  l^al  process,  of  which  plaintiff  had  fnll 
notice  long  prior  to  the  sale.  It  is  also  allied  tnat  in  truth  the 
goods  were  the  property  of  plaintiff's  husband. 

i.  At  the  trial,  after  the  parties  had  introduced  evidence  upon 
the  issues  raised  by  the  pleading  the  court  eave  the  juiy  the 
following  instructions :  ^^  (5^  It  is  m  effect  conceaed  that  the  goods 
were  taken  from  the  defenoant  by  an  officer  of  the  law,  under  and 
bv  virtue  of  a  writ  of  attachment  against  the  huslumd  of  the 
plaintiff,  substantially  as  alleged  in  the  answer.  If  this  was  done 
without  collusion  of  the  de^ndant,  it  was  not  incumbent  on  the 
defendant  to  resist  the  officer,  although  the  attachment  was  not 
against  the  shipper  and  consignee  of  the  goods,  or  to  contest  the 
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daim  of  the  plaintiff  to  the  goods  in  that  sait,  or  in  any  other  way. 
But  in  sneh  case  the  defendant,  to  relieve  itself  from  liability, 
must,  if  the  goods  belonged  to  the  plaintiff,  show  that  she  (the 
plaintiff)  had  actually  had  knowledge  of  the  taking  of  the  goods  as 
aforesaid,  and  in  time  to  have  properly  asserted  her  right  thereto, 
or  that  the  defendant  gave  her  immediate  notice  thereof  after  the 
fieizure.  (6)  This  knowledge  or  notice  may  be  shown  by  evidence, 
either  direct  or  circnmstantial,  and  maybe  had  by  or  given  to 
the  plaintiff  directly  or  through  any  authorized  agent ;  but  the 
agent  in  snch  case  must  be  an  agent  in  reference  to  the  matters  or 
tlbgs  in  controversy." 

The  following  instructions  were  given  bv  request  of  the  defend- 
ant: "(1)  If  you  find  from  the  evidence  that  the  husband  of  the 
plaintiff  was  her  agent  in  regard  to  the  shipment  and  control  of 
the  goods  in  controversy,  then  any  knowledge  or  notice  respecting 
the  attachment  of  the  goods  in  Chicago,  which  was  ^vcn  to  or 
i-eceived  by  the  husband,  was  in  the  eye  of  the  law  given  to  the 
plainti£^  and  the  le^  effect  of  such  knowledge  or  notice  is  the 
same  as  though  the  paintiff  had  received  it  in  person.  (2)  The  fact 
that  one  person  is  the  authorized  agent  of  another  may  be  implied 
or  infenW  from  the  relation  of  the  parties,  and  the  nature  and 
character  of  the  business  or  transaction  in  regard  to  which  such 
agency  is  claimed,  or  the  question  about  such  agency  arises.  And 
such  agency  may  be  presumed  from  the  prior  acts  ox  the  a^ent  in 
leference  to  the  particular  business  in  question,  if  such  prior  acta 
of  the  agent  have  been  acquiesced  in  and  ratified  by  the  principaL 
(3)  If  you  find  that  the  husband  of  the  plaintiff  was  her  agent  in 
r^ard  to  the  household  goods  in  controversy,  as  for  i;be  purpose 
of  shipping  the  same  by  defendant's  railway  and  receiving  receipt 
theretor,  then  the  defendant  had  a  right  to  presume  that  he  con- 
tinued to  be  her  agent  in  regard  to  said  gooos,  unless  notified  that 
snch  agency  had  ceased." 

Without  inqniring  as  to  the  correctness  of  these  instructions,  we 
mnst  regard  them  as  the  law  of  the  case,  and  if  it  be  found  that 
the  verdict  is  in  confiict  therewitJi  the  judgment  must  be  reversed, 
Peterson  v.  Ochs,  40  Iowa,  501 ;  Boyer  v.  Kiley,  41  Iowa,  13.  The 
evidence  shows  without  conflict  that  plaintiff's  husband  acted  for 
her  in  delivering  the  goods  to  defendant,  and  that  the  shipping 
receipt  was  delivered  to  him.  Indeed,  it  seems  that  he  haa  full 
authority  from  plaintiff  to  deliver  the  goods  to  defendant,  and 
contract  for  their  transportation  to  Atchison.  After  the  delivery 
of  the  goods  the  husband  determined  to  make  his  home  in  Musca- 
tine instead  of  Atchison,  and  so  advised  the  plaintiff,  who  joined 
him  at  the  hitter  place.  Prior  to  her  arrival,  and  after  the  purpose 
on  the  part  of  both  had  been  formed  to  establish  themselves  at 
Mnacatme,  the  husband  applied  to  the  defendant  to  have  the  goods 
transported  from  Atchison  to  Muscatine,  and  was  then  informed 
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that  ihej  had  been  seized  in  Chicago.  The  law  will  sorelj  reoog- 
nize  the  hnsband  as  the  wife's  agent  in  transactions  relating  to  the 
removal  of  their  household  f  umitnre,  the  title  whereof  is  in  the 
wife.  Nor  can  we  doubt  that  the  husband's  agency  for  the  ship- 
ment of  the  goods  in  this  case  extended  to  authorize  him  to 
change  their  destination.  It  is  therefore  made  to  appear  that  the 
husband  obtained  notice  of  the  seizure  of  the  goods  while  acting 
as  an  agent  of  plaintiff.  It  is  shown  without  conflict  that  he  en- 
deavored to  release  the  goods  from  seizure,  and  employed  an 
attornev  to  take  steps  in  that  direction,  and  to  contest  the  action 
in  which  the  attachment  was  issued.  The  plaintiff  or  her  husband, 
after  they  had  notice  of  the  attachment,  had  ample  time  to  assert 
plaintiff's  right  to  the  ^oods.  We  are  clearlv  of  the  opinion  that, 
under  the  instructions,  the  jury  should  have  lound  for  defendant, 
and  that  their  verdict  is  so  in  conflict  with  the  testimony  that, 
imder  the  familiar  rules  relating  thereto,  it  ought  to  have  been  set 
aside  by  the  court  below.  The  court,  therefore,  erroneously  over- 
ruled tne  motion  for  a  new  trial  based  upon  this  ground. 

3.  The  fifth  instruction  in  effect  directs  the  jury  to  inquire  if 
the  goods  were  seized  by  collusion  upon  the  part  of  defendant 
This  clause  of  the  instruction  is  erroneous,  and  ought  not  to  have 
been  given,  for  the  reason  that  there  was  no  evi&nce  whatever 
tending  to  show  collusion  or  fraud  on  the  part  of  defendant 

For  the  errors  pointed  out,  the  judgment  of  the  District  Coort 
must  be  reversed. 


A.  J.  BuNTiNo  V.  C.  P.  R.  R  Co. 
M.  Hasbison  v.  C.  p.  B.  B.  Co. 

(Advance  Oase^  Nnada.) 

The  Supreme  Court  will  not  review  the  evidence  when  there  is  a  substan- 
tial conflict  therein. 

Where  witnesses  swear  that  they  heard  the  ringing  of  the  engine  bell,  and 
others  swear  that  they  were  in  a  position  to  hear  it  if  it  had  rung,  and  that 
they  did  not  hear  it,  there  is  sufficient  conflict  in  the  evidence  to  be  left  to 
the  jury. 

The  following  instruction  sustained:  "The  jury  are  instructed  that  is  m 
much  the  duty  of  a  railroad  engineer  to  exercise  prudence  and  caution  m 
running  his  train,  so  as  to  avoid  injury  to  persons  crossing  a  track,  as  it  is 
the  duty  of  such  persons  to  avoid  contact  with  the  train.  Therefore,  if  they 
believe  from  the  evidence  that  the  engineer  who  was  driving  the  ciprws 
train  on  the  morning  of  June  12,  1877,  had  an  opportunity  to  see  Buntinrs 
team  on  the  main  track,  and  could  have  stopped  nis  train  with  safety  to  tte 
same,  and  to  the  passengers  and  railroad  employees  on  same,  in  his  then  sit- 
uation, and  could  prudently  have  avoided  collision  with  the  team,  his  failure 
so  to  stop  amounts  to  negligence,  and  renders  the  defendant  liable  for  danugeS) 
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and  SBch  IkbOity  attaches  even  though  the  plaiiitifEB  contributed  to  the  in- 
jory  by  their  own  careleMneas  or  neghgence/' 

Opinion  by  Hawlby,  J. 

This  is  the  second  appeal  taken  in  these  cases.  The  first  was  aa 
appeal  bj  plaintifEs  from  a  judgment  of  nonsnit  (14  Nev.  351). 

The  second  is  taken  bj  defendant  from  a  judgment  in  favor  of 
plaintifb,  and  from  an  order  of  the  district  conrt  refusing  to  grant 
a  new  trial 

It  was  correctly  assumed  in  the  argument  by  appellant's  counsel 
that  the  law  of  these  cases  is  settled  by  the  previous  decision,  and 
that  of  Cohen  v.  The  Eureka  and  Palisade  R.  R.  Co.,  14  Nev. 
370. 

It  was  also  properly  admitted  that  ^^  the  testimony  offered  on 
behalf  of  the  plaintiffs  upon  the  second  trial  was  substantially  iden- 
tical with  that  offered  upon  the  first." 

Appellant,  upon  this  appeal,  admits  that  in  the  light  of  the 
former  decision,  the  plaintiffs'  testimony  made  out  a  prima  facie 
case  against  the  def enaant ;  but  it  is  claimed  that,  upon  the  whole 
case,  tne  evidence  is  so  overwhelmingly  in  favor  of  the  defendant 
that  the  verdict  in  favor  of  plaintiffs  ought  to  be  set  aside. 

The  rule,  so  often  declared  by  this  and  other  courts,  that  an 
appellate  court  will  not  set  aside  a  verdict  upon  the  ground  of  the 
insufficiency  of  the  evidence,  or  review  the  weight  of  testimony, 
where  there  is  a  substantial  conflict  of  evidence,  was  recognized 
thronghout  the  entire  argument.  In  this  connection,  it  was  with 
great  energy,  and  an  ingenious  selection  of  portions  of  the  testi- 
mony of  several  witnesses,  sought  to  be  shown  that  the  testimony 
sabmitted  on  the  part  of  the  plaintiffs  was  so  slight,  negative,  and 
indefinite,  and  the  testimony  on  behalf  of  the  deiendant  so  strong, 
positive,  and  clear,  that  it  ought  not  to  be  said  that  there  is  any 
conflict  in  the  evidence. 

In  view  of  this  argument,  we  have  carefully  read  and  considered 
all  of  the  testimony  submitted  by  the  respective  parties,  and  our 
conclnsion  is  that  upon  all  the  material  questions  there  is  a  sub- 
stantial conflict  in  the  evidence. 

In  determining  the  question  whether  the  bell  was  rung  or  the 
whistle  blown,  we  agree  with  the  appellant  that  a  mere  ^^  I  did  not 
liear  it,"  is  entitled  to  but  little,  if  any,  weight  in  the  presence  of 
affirmative  evidence  that  these  signals  were  given.  But  that  is  not, 
in  onr  opinion,  a  fair  statement  of  the  facts  in  this  case.  The  evi- 
dence amounts  to  more  than  a  mere  ^^  I  did  not  hear  it."  Several 
of  the  witnesses  upon  tlie  part  of  the  plaintiffs  were  in  a  position 
where  they  could  and  ougnt  to  have  neard  the  signals  had  they 
been  given.  Some  of  them  were  looking  and  listening  for  the 
train,  and  state  positively  that  they  could  have  heard  the  usual  si&^- 
i^if  they  had  been  given.   Both  of  the  plaintiffs  swear  positive^ 
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ibat  the  signals  were  not  given.  Qninn  was  positive  no  bell  was 
rang  or  whistle  sounded.  McClelland  was  positive  that  the  bell 
was  not  ringing.  Biincel,  HoUiday,  Brown,  and  others  testify 
that  thev  could  nave  heard  the  bell  if  it  had  been  ringing,  and  that 
they  did  not  hear  it.  This,  in  our  opinion,  raises  a  conflict  of  evi- 
dence against  the  affirmative  testimony  of  defendant's  witnesees. 

The  question  whether  negative  testimony  can,  in  any  case,  have 
the  force  and  effect  of  positive  testimony,  was  considered  by  this 
Court  in  Cohen  v.  Eureka  and  Palisade  B.  B.  Co.,  14  Nev.  386, 
and  it  was  there  declared  that  where  the  witnesses  were  in  a  por- 
tion to  hear,  their  testimony  that  the  bell  was  not  rung  "  was  jnst 
as  positive  as  such  testimony  can  ever  be." 

In  Benuick  v.  New  York  C.  B.  B.  Co.,  36  N.  Y.  132,  the  Court, 
in  passing  upon  this  question,  said :  ^'  As  some  of  the  plaintifb'  wit- 
nesses were  in  a  condition  to  hear  it  (the  bell)  if  it  had  been  rang, 
and  were  giving  their  attention  to  the  train,  the  fact  that  thej  did 
not  hear  it  is  evidence  conducing  to  prove  that  it  was  not  rang. 
....  The  conflict  raises  a  question  of  fact,  which  the  plaintiff  had 
the  right  to  have  determinea  by  the  jury." 

To  the  same  effect  see  Byrne  v.  New  York  C.  &  H.  B.  R  Co., 
14  Hun.  322 ;  Dublin  W.  W .  <&  B.  R  Co.  v.  Slattery,  3  Appeal 
Cases  (L.  B.),  1155. 

In  the  case  last  cited  there  were  ten  witnesses  who  testified  that 
the  whistling  occurred  at  the  proper  time  and  in  the  usual  war, 
and  only  three  witnesses  testiflea  that,  being  in  a  position  in  whi(ji, 
if  it  so  occurred,  the  sound  should  have  reached  their  ears,  they 
did  not  hear  it.  Lord  O'Hagan,  in  giving  his  views  upon  this 
state  of  facts,  said :  ^^  It  is  impossible  not  to  be  struck  by  the  appar- 
ent weight  of  the  defendant  s  proof.  But,  as  was  observed  in  the 
Irish  Court  of  Common  Pleas,  the  jury  saw  the  witnesses,  and  the 
Judge  did  not  condemn  the  verdict.  And  whether  it  was  right  or 
wrong,  the  jurors  alone  were  competent,  legally  and  constitutionally, 
to  decide  between  the  ten  who  testified  on  the  one  side  and  the 
three  who  testified  on  the  other.  It  was  urged,  and  the  authority 
of  an  eminent  Judge  was  vouched  to  sustain  the  suggestion,  that 
proof  of  the  want  of  hearing  was  no  material  prooiat  all.  But 
this  seems  to  me  untenable.  Assuming  that  a  man  stands  iu  a  cer- 
tain position,  and  has  possession  of  his  faculties,  the  fact  that  he 
does  not  hear  what  would  ordinarily  reach  the  ears  of  a  person  so 
placed,  and  with  such  opportunities,  seems  to  me  manifestly  le^ 
evidence,  which  may  vary  in  its  value  and  persuasiveness,  which 
may  in  some  instances  be  of  small  account,  and  in  others  be  the 
strongest  and  the  only  evidence  possible  to  be  offered ;  but,  at  all 
events,  cannot  be  withheld  from  the  jury ;  and  if  this  be  so,  there 
.was  here  a  conflict  of  testimony  on  which  the  jurymen,  and  tliey 
alone,  were  competent  to  pronounce.'' 

In  Kansas  Pacific  B.  B.  Co.  v.  Bichardson,  which,  in  many  re- 
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8oect8,  was  similar  to  the  case  in  hand,  Horton,  J.,  in  delivering 
t Jie  opinion  of  the  Court,  said :  "  Though  most  of  this  evidence  on 
the  part  of  the  plaintiff  below  was  of  a  negative  character,  and  the 
cc»mpany  gave  positive  evidence  of  a  greater  number  of  witnesses 
to  overcome  it,  still  thctre  was  a  sufficient  conflict  of  evidence  to 
I  raise  a  question  of  fact,  which  the  trial  Court  was  justified  in  sub- 
mitting to  the  jury.     The  evidence  against  the  giving  of  the  sig- 
nals was  more,  when  carefully  considered,  than  a  mere  ^I  did  not 
hear.'    Some  of  these  witnesses  had  their  attention  directed  to  the 
train  as  it  came  in ;  they  were  looking  at  the  train,  and  were  in  a 
pcdtion  to  give  heed  to  the  presence  or  absence  of  the  signals. 
The  evidence  conduced  to  prove  that  the  signals  were  not  properly 
and  timely  given ;  at  least  it  was  some  evidence  in  that  direction. 
The  failure  to  give  signals  must  be  proved  by  witnesses  that  they 
(lid  not  hear  them.     When  others  testify  that  they  gave  them,  and 
others  testify  that  they  did  hear  them,  there  is  evidence  on  both 
sides  to  be  considered.     The  evidence  before  the  Court  being  suf- 
ficient to  be  submitted  to  the  jury,  and  to  be  considered  by  tnem, 
it  was  sufficient  to  sustain  a  finding  that  proper  signals  of  warning 
of  the  approach  of  the  train  to  the  crossing  were  not  given."   (The 
Pweporter,  Vol.  XII,  No.  16,493.) 

We  are  of  opinion  that  the  vital  question,  whether  plaintiffs  were 
guilty  of  contnbutory  negligence,  whether  they  exercised  ordinary 
care  and  caution,  was  properly  left  to  the  jury  for  decision,  and 
that,  inasmuch  as  there  is  a  substantial  conflict  in  the  testimony  of- 
fered by  the  respective  parties,  the  verdict  of  the  jury  ought  not  to 
be  disturbed  upon  the  ground  of  the  insufficiency  oi  the  evidence. 
It  is  next  urged  that  the  Court  erred  in  giving  the  first  in- 
stmction  asked  by  plaintiffs.  This  instmction  read  as  follows : 
**The  jury  are  instnicted  that  it  is  as  much  the  duty  of  a  railroad 
engineer  to  exercise  prudence  and  caution  in  i-unning  his  train,  so 
as  to  avoid  injury  to  persons  crossing  a  track,  as  it  is  the  duty  of 
«ich  peisons  to  avoid  contact  with  tne  train.  Therefore,  if  they 
believe  from  the  evidence  that  the  engineer  who  was  driving  the 
express  train  on  the  morning  of  June  12,  1877,  had  an  opportu- 
nity to  see  Bunting's  team  on  the  main  track,  and  could  have 
stopped  his  train  with  safety  to  the  same,  and  to  the  passengers 
ana  railroad  employees  on  the  same  in  his  then  situation,  and 
could  prudently  have  avoided  collision  with  the  team,  his  failure 
so  to  stop  amounts  to  negligence,  and  renders  the  defendant 
liable  for  damages,  and  suoi  liability  attaches  even  though  the 
plaintiSs  contributed  to  the  injury  by  their  own  carelessness  and 
n^jig^ce.'' 

The  first  portion  of  this  instruction  is  not  objected  to.  The 
latter  portion  is  carelessly  drawn  and  it  is  not  as  clear  as  it  might 
have  been  made ;  but  the  principle  of  law  embodied  therein  is  not 
^iToneous. 
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The  questiouB  ordiuarily  applicable  to  cases  like  this  are,  first, 
whether  the  damages  wei*e  occasioned  entirely  bj  tlie  negUgenoe 
of  the  defendant ;  or,  second,  whether  the  plaintifEs  so  far  con- 
tributed to  the  injury  by  their  negligence  or  want  of  ordinary 
care  and  reasonable  dihgence,  that,  but  for  such  negh'gence  or 
want  of  ordinary  care  and  caution  on  their  part  the  accident 
would  not  have  happened?  In  the  first  place,  if  the  question 
was  answered  in  the  affirmative,  the  plaintifib  would  be  enticed 
to  recover ;  in  the  second  they  would  not ;  as  but  for  their  own 
fault  the  accident  would  not  have  happened.  But  it  does  not 
necessarily  follow  that  the  damages  must  have  been  occasioned 
solely  by  the  negligence  of  the  defendant,  for  if  the  plaintifis 
were  in  a  remote  degree  negligent,  but  their  negli^noe  was  not 
the  proximate  cause  of  the  mjury,  and  they  exercised  ordinary 
care  to  avoid  the  injury,  they  would  still  be  entitled  to  recover ; 
and  although  the  plaintifis  may  not  have  been  entirely  free  from 
fault  they  .would,  nevertheless,  be  entitled  to  recover  if  the  de- 
fendant, in  the  exercise  of  ordinaiy  care  and  caution,  could  have 
prevented  the  injury. 

This  last  qualiiication  is  applied  in  a  great  variety  of  cases,  the 
most  frequent  of  which,  as  found  in  the  books,  is  where  cattle  are 
injured  upon  the  track  of  a  railroad  and  where  the  engineer  of 
the  train  could  after  seeing  them,  by  the  use  of  ordinary  care 
upon  his  part  have  avoided  me  injury ;  but  it  is  proper  to  be  given 
in  all  cases  where  there  is  any  testimony  tending  to  show  that  the 
defendant  was  guilty  of  gross  or  wilful  negligence. 

The  views  we  have  expressed  upon  this  point  are  sustained  by 
abundant  authority.  (Butterfield  v.  Forrester,  11  East.  60; 
Bridge  v.  The  Grand  Junction  R  R.  Co.,  3  M.  &  W.  (ex  ch.)  844; 
Davies  v.  Mann,  10  M.  &  W.  (ex  ch.)  545 ;  Tuff  v.  Warman, 
94  Eng.  Com.  Law,  684 ;  Bradley  v.  London  &  N.  W.  E.  R.  Co., 
1  Law  Eep.  (appeal  cases)  759 ;  Solen  v.  V.  &  T.  R  R  Co.,  13 
Nev.  106 ;  Kansas  Pacific  R  R  Co.  v.  Pointer,  14  Kan.  37 ;  Mor- 
rison V.  The  Wiggins  Ferry  Company,  48  Mo.  883 ;  Brown  v.  The 
Hannibal  and  St.  Joseph  K.  R.  Co.,  50  Mo.  465  ;  Kerwhaker  v. 
Cleveland  C.  &  C.  R.  R  Co.,  3  Ohio  St.  172 ;  Northern  Central 
R  R  Co.  V.  Price,  29  Md.  437 ;  Baltimore  &  Ohio  R  R  Co.  v. 
Dougherty,  36  Md.  368;  Wharton  on  Negligence,  Sec.  888; 
Shearman  &  Redfield  on  Negligence,  Sees.  36,  493.) 

The  important  question  presented  by  the  testimony  was  whether 
the  plaintifb  exercised  ordmary  care  and  caution,  and  the  princi- 
pal objection  urged  by  appellant's  counsel  to  the  instruction  is, 
that  it  was  not  applicable  to  any  evidence  in  the  case. 

We  are,  however,  of  the  opmion  that  there  was  some  evidence 
that  justified  the  giving  of  a  proper  instruction  upon  this  point 

There  was  testimony  offered  by  both  parties  as  to  the  distance 
within  which  the  train  might  have  been  safely  stopped.    Eemp) 
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a  witness  for  plainting,  testified  that  a  train  rannin^  at  the  rate 
of  twenty  miles  an  hour  conld  be  safely  stopped  by  the  use  of 
air  bnUses,  in  125  jards ;  that  if  the  train  was  stopped  in  225  feet 
it  would  indicate  a  speed  of  about  twelye  miles  an  hour.  The 
t^mony  upon  the  pait  of  the  defendant  tended  to  show  that  the 
train  was  stopped  within  a  distance  of  about  250  feet. 

It  is  true  tliat  this  testimony  was  offered  for  the  purpose  of 
f^howing  the  rate  of  speed  at  which  the  train  was  moying.  But 
it  is  not  improper  to  consider  it  with  reference  to  another  branch 
of  the  case.  The  defendant,  for  the  purpose  of  showing  that 
plaintifb  did  not  exercise  ordinary  care,  introduced  seyeral  wit- 
nesses whose  testimony  tended  to  show  that  the  obstructions 
upon  and  along  the  north  side  track  did  not  preyent  the  plaintiffs 
from  seeing  defendant's  train  at  distances  yarying,  as  they  ap- 
proachcMi  the  main  track,  from  one  hundred  to  fiye  hundred  feet, 
in  ample  time,  after  arriying  at  the  north  side  track,  to  haye 
stopped  their  team  if  they  had  been  looking  in  that  direction,  and 
thereby  have  avoided  the  injury. 

This  testimony,  like  the  edges  of  a  sword,  cuts  both  ways. 
Wliile  it  tended  to  prove  a  want  of  care  upon  the  part  of  plain- 
tiffs, it  also  tended  m  another  direction  to  prove  gross  negligence 
on  tlie  part  of  the  defendant.  There  was  a  decided  conflict  of 
eridence  upon  this  point.  K  the  jury  believed  the  testimony 
upon  the  part  of  the  defendant  it  would  have  been  their  duty  to 
determine  whether  the  engineer  of  the  train,  had  he  been  keeping 
a  reasonable  lookout,  as  it  was  his  duty  to  do,  could  not  have  seen 
the  horses  attadied  to  plaintiffs'  wagon  before,  or  at  least  as 
soon  as  the  plaintiffs  could  have  seen  the  train ;  and  in  view  of 
this  testimony  it  was,  perhaps,  proper  for  plaintiffs  to  ask  the 
Court  to  submit  to  the  jury  the  qu^ion  whether  the  defendant's 
engineer  could  not,  by  tne  exercise  of  ordinary  care  and  caution 

plaintiff's  team,  have  lessened  the  speed  or  stopped 
Eety,  in  time  to  have  avoided  the  collision. 
We  are  free  to  confess  that  we  do  not  think  it  was  necessary  to 
introduce  this  element  of  gross  or  wilful  negligence  into  the  case ; 
bot  we  are  unwilling  to  say  that  there  was  no  evidence  to  which 
the  instruction  might  apply.  The  fact  is  that  the  testimony  of  the 
defendant's  engineer,  evidently  offered  for  the  purpose  of  showing 
that  he  was  not  at  fault  as  might  be  inferred  from  the  testimony 
of  other  witnesses,  tended  to  support  the  plaintiffs'  theory  that  the 
obetmctions  on  and  alohg  the  north  side  of  the  track  prevented 
them  from  seeing  the  train  in  time  to  avoid  the  collision.  This 
engineer  testified  that  he  was  sitting  in  his  usual  place,  looking 
a^d,  and  tbat  he  did  not  see  the  horses  until  the  locomotive  was 
right  on  to  them,  and  that  it  was  impossible  for  him  to  have  cheeked 
the  speed  of  tiie  train,  or  stopped  it  in  time  to  prevent  the 
oolligion. 
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But  even  if  we  should  concede  that  the  instruction  was  to  some 
extent  inapplicable  to  the  facts,  it  would  not  necessarily  follow 
that  the  judgment  should  be  reversed,  certainly  not,  if  it  is  appar- 
ent from  a  consideration  of  all  the  instructions  that  the  juiy  oould 
not  have  been  misled  thereby. 

It  is  argued  by  appellant's  counsel  that  the  instruction  is  contra- 
dictory to  and  inconsistent  with  instruction  !No.  4,  given  by  the 
Court  of  its  own  motion,  as  follows : 

"  If  you  should  believe  from  the  evidence  that  the  defendant 
was  guilty  of  culpable  n^li^nce  in  running  its  train  of  cars  into 
Eeno  on  the  morning  of  me  12th  June,  A.D.  1877,  nevertheless 
the  plaintifis  cannot  recover,  if  they  could  have  avoided  the  injoiy 
by  tne  exercise  of  ordinary  care." 

If  these  were  the  only  instructions  given,  the  objection  would 
have  more  force.  But  from  an  inspection  of  the  record,  it  clearly 
appears  that  instruction  No.  4  was  given  upon  the  theory  that  2 
plaintiffs'  negligence  was  the  proximate  cause  of  the  injury  they 
could  not  recover,  and  that  the  jurors,  as  reasonable  men,  miil^ 
have  so  understood  it,  and  that  the  instruction  given  at  the  request 
of  plaintiffs  introduced  another  and  different  element  for  their 
consideration. 

In  Radley  v.  London  and  N.  W.  R.  R.  Co.,  supra.  Lord  Penzance 
said  that  the  law  in  these  cases  of  negligence  was  well  settled. 
**  The  first  proposition  is  a  general  one,  to  this  effect,  that  the 
plaintiff  in  an  action  for  negligence  cannot  succeed  if  it  is  found  by 
the  jury  that  he  has  himself  been  guilty  of  any  negligence  or  want 
of  ordinary*  care  which  contributed  to  cause  the  accident  But 
there  is  another  proposition  equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely :  that  thoagh  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although  mat  negligence  maj, 
in  fact,  have  contributed  to  the  accident,  yet,  if  the  defendant 
could,  in  the  result,  by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened,  the  plaintiff's  negli- 
gence will  not  excuse  him." 

In  Brown  v.  The  Hannibal  and  St.  Joseph  R.  R.  Co.,  supra, 
the  lower  court  instructed  the  jury  as  follows :  '^  Even  if  the  jurf 
should  believe  from  the  evidence  that  the  plaintiff  was  guilty  ot 
negligence  or  carelessness  which  contributed  to  thfe  injury,  yet  u 
the  V  further  believe  from  the  evidence  that  the  agents  or  servants 
of  aefendant,  managing  the  locomotives  or  machmery  of  the  de- 
fendant with  which  tlie  injury  was  inflicted,  might  have  avoided 
the  said  injunr  by  the  use  of  ordinary  care  and  caution,  the  jury 
will  find  for  plaintiff." 

The  Supreme  Court  said  that  this  instruction  was  "entirely 
unobjectionable."  In  that  case,  as  well  as  in  this,  it  was  argued 
that  the  n^ligence  on  the  part  of  the  plaintiff  was  "unaccount- 
able and  mexcusable,"  ana  that  her    carelessness  was  entirely 
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inoonsistent  with  the  right  to  recover  damages  ^'  founded  on  the 
negligence  of  the  defendant." 

The  rale  is  well  settled  that  all  the  instmctions  must  be  consid- 
ered together,  in  order  to  determine  whether  or  not  the  jury  may 
have  been  misled.  In  the  present  case  the  jury  were  repeatedly 
told,  in  the  instructions  of  the  Court,  that  if  they  believed  from 
the  evidence  that  the  plaintiffs  did  not  exercise  ordinary  care  and 
diligence,  or  that  their  negligence  was  the  proximate  cause  of  the 
injury,  they  were  not  entitled  to  recover,  although  the  defendant 
was  negligent,  in  not  ringing  its  bell  or  blowing  its  whistle,  or  run- 
ning its  train  at  an  unusual  fast  rate  of  speed.  This  principle  was 
presented  in  every  imaginable  form,  at  great  length,  as  strongly  in 
lavor  of  the  defendant  as  the  law  would  warrant. 

We  quote  but  one  instruction,  in  addition  to  No.  4,  among  the 
manv  that  were  given,  to  illustrate  the  general  principle  announced 
by  the  Court : 

"  Even  though  the  jury  may  find  that  the  defendant-corporation 
did  not  on  the  occasion  of  the  accident  in  all  respects,  or  in  anv 
respect,  fulfil  any  obligation  it  was  under  in  giving  usual  and  ordi- 
nary signals  of  its  approach,  so  as  to  warn  passers  of  the  approach 
of  its  train,  vet  that  circumstance,  or  those  circumstances,  does  not 
and  do  not  shield  the  plaintiffs  from  the  etercise  of  ordinary  care 
aad  prudence  on  their  part.     The  fact,  if  the  jury  shall  so  nnd  it, 
that  the  train  of  the  defendant-corporation  approached  the  crossing 
of  Sierra  Street  without  blowing  any  whistle,  where  the  whistle 
bad  usually  been  blown  theretofore,  and  without  ringing  any  bell, 
does  not  of  itself  authorize  the  plaintiffs  to  recover  damages,  if  the 
])laintiffs,  notwithstanding  the  negligence  of  the  railroad  company, 
recklessly  exposed  themselves  to  danger ;  and  if  it  appears  to  the 
TQiy  that  the  injury  complained  of  would  not  have  occurred  but 
for  their  own  misconduct  or  negligence,  they  cannot  recover  dam- 
ages, but  must  bear  the  consequences  of  their  own  folly." 

All  that  was  said  by  the  Couii;,  as  to  the  right  of  tne  plaintiffs 
to  recover  is  embraced  in  the  following  language :  '*  If  you  shall 
be  of  the  opinion  after  a  full,  fair,  candid,  and  unprejudiced  re- 
^w  of    all   the  testimony  given   on  behalf  of  tne  respective 
parties,  that  on  the  dav  and  year  and  at  the  place  alleged  in  the 
^mplaint,  the  plaintiff,  while  exercising  that  due  care  which  a 
i^easonably  prudent    man  under  the  circumstances  of  the  case 
^ould  exercise,  were  injured  and  their   property  destroyed   by 
^ing  run  into  by  the  train  of  the  defendant,  and  that  the  collision 
^as  whoUy  caused  by  the  neglect  and  carelessness  of  the  defend- 
ant-corporation, or  tnat  after  discovering  the  plaintiffs  upon  the 
track,  me  defendant  could  have  avoided  the  collision  by  the  exer- 
^^ise  of  proper  care,  then  tiie  plaintiffs  are  entitled  to  a  verdict,  and 
J^«t  otherwise." 

We  think  it  is  manifest  that  the  instruction  given  by  the  Court, 

BA,&E.  n.  Cns.— 19 


900  BUNTING  ET  AL.  9.  C.  P.  B.   B.  CO. 

as  well  as  some  portions  of  the  evidence,  anthorized  the  phdntiSB 
to  ask  and  the  Coort  to  give  the  instmctions  comphuned  of ;  and 
that,  in  any  event,  it  is  apparent  from  a  carefnl  consideration  of 
all  the  instmctions  given  that  the  jory  could  not  have  been  mk- 
led  to  the  prejudice  of  the  defendant  as  to  the  law  of  the  case. 

The  judgment  of  the  District  Court  in  each  case  is  aflSrmed. 

I  concur :    Leonard,  C.  J. 

DISSENTmO  OPINION. 

The  first  instruction,  which  is  fully  set  forth  in  the  opinion  of  the 
Court,  chaiged  the  jury  that  if  the  engineer  of  the  colliding  train 
could,  with  safety  to  the  passengers  and  property  in  his  cbta^ 
have  stopped  his  train  and  ther^y  ^^  have  avoided  collision  with 
the  team  his  failure  so  to  stop  amounts  to  negli^nce  and  ren- 
dered the  defendant  liable,  .  .  .  and  much  liability  attax^es 
even  though  the  plaintiffs  contributed  to  the  injury  by  their  own 
carelessness  or  negligence.^' 

It  is  a  general  prmciple  of  the  law  of  negligence  that  a  plain- 
tiff cannot  recover  damages  for  injuries  to  which  himself  has  con- 
tributed. In  order,  however,  to  bar  a  recovery  the  negligence  of 
the  plaintiff  must  be  the  proximate  cause  of  the  injury ;  it  mnfit 
be  negligence  occurring  at  the  time  the  injury  happeneid.  If  the 
defendant,  after  becoming  aware  of  plaintiff's  danger,  conld  have 
avoided  the  injury  bv  the  exercise  of  ordinary  care,  an  action  may 
be  sustained,  notwithstanding  plaintiff  may  have  been  remotely 
negligent  in  exposing  himseli  to  such  danger. 

It  was  therefore  held  in  the  case  of  Davies  v.  Mann,  10  M.  and 
W.  547,  the  leading  case  upon  the  subject  of  negligence  in  a  plain- 
tiff which  will  not  disentitle  him  to  recover,  tnat  tlie  plaintiff 
could  recover  notwithstanding  he  had  negligently  left  his  donkey 
to  graze  upon  the  highway  with  its  forefeet  so  fettered  as  to  be  nn- 
able  to  get  out  of  the  way  of  passing  wagons,  and  while  so  situated 
was  killed  by  the  negligent  act  of  defendant  in  driving  his  horse 
and  wagon  against  it.  The  Court  based  its  decision  upon  the 
ground  that  the  mere  fact  of  negligence  on  the  part  of  the  plaintiff 
m  leaving  his  donkey  upon  the  public  highway  was  no  answer  to 
the  action,  unless  the  donkey's  being  there  was  the  immediate  canse 
of  the  injury ;  but  that,  if  the  immediate  cause  of  the  injury  was 
the  n^ligent  and  too  rapid  driving  of  defendant's  servant,  plain- 
tiff could  recover.  "  For,  although  the  ass  may  have  been  unlaw- 
fully there,"  said  the  Court,  "still  the  defendant  was  obliged  to  go 
along  the  road  at  such  a  pace  as  would  be  likely  to  prevent  nus- 
chief.  Were  this  not  so,  a  man  might  justify  the  driving  over 
goods  left  on  a  public  highway,  or  even  over  a  man  lying  asleep 
mere,  or  the  purposely  running  against  a  carriage  gomg  on  the 
wrong  side  of  the  road." 
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This  Eubject  was  considered  and  the  doctrine  well  stated  in  B. 
and  0.  R  K.  Co.  v.  Trainor,  33  Md.  542,  a  case  in  whicdi  plaintiff's 
intestate  was  killed  in  walking  upon  a  railroad  track. 

Said  the  Court :  '^  It  is  argued  that  if  the  deceased  walked  on 
the  track,  and  his  walking  on  the  track  was  want  of  ordinary  care, 
and  the  accident  would  not  have  happened  if  he  had  not  walked 
on  the  track,  then  such  walking  was  the  proximate  cause  of  the 
accident  and  the  plaintiff  cannot  recover.  ...  By  ^proxi- 
mate cause'  is  intended  an  act  which  directly  produced,  or  con- 
enrred  directly  in  producing,  the  injury.  By  *  remote  cause '  is  in- 
tended that  wnich  may  have  happened,  and  yet  no  injury  have  oo- 
cnrred,  notwithstanding  that  no  injury  could  have  occun*ed  if  it  had 
not  happened.  No  man  would  ever  have  been  killed  on  a  railway, 
if  he  had  never  gone  on  or  near  the  track.  But  if  a  man  does,  im- 
pmdently  and  incautiously,  go  on  a  railroad  track,  and  is  killed  or 
rnjared  by  a  train  of  cars,  the  company  is  responsible,  unless  it  has 
ni^  reasonable  care  and  caution  to  avoid  it,  provided  the  circum- 
stances were  not  such,  when  the  party  went  on  the  track,  as  to 
threaten  direct  injury,  and  provided  that  being  on  the  track  he 
did  nothing  positive,  or  negative,  to  contribute  to  the  immediate 
injuTy." 

It  has  accordingly  been  held  that  if  the  owner  of  cattle  suffer 
them  to  range  at  large,  and  they  stray  upon  a  railway  track  and 
we  run  over  by  passing  cars,  such  owners  may  recover  damages 
if  the  injury  coula  have  been  avoided  by  the  exercise  of  ordinary 
care  npon  the  part  of  the  railroad  engineer. 

In  tlie  class  to  which  cases  of  this  nature  belong  (and  many  of 
them  are  cited  in  the  opinion  of  the  Court)  it  will  be  observed 
that  the  plaintiff  has  been  guilty  of  some  degree  of  negligence 
touching  his  person  or  property,  but  such  negligence  was  the  re- 
mote and  not  the  proximate  cause  of  the  injury.  In  such  cases  it 
is  well  settled  that  a  recovery  may  be  had. 

An  examination  of  the  facts  of  this  case,  however,  has  convinced 
me  that  the  general  doctrine  under  consideration  (and  which  I  can- 
not admit  was  correctly  expressed  in  the  instruction)  was  inappli- 
cable and  misleading. 

Here  are  the  facts :  Upon  the  morning  of  the  accident  the  plain- 
tMfe  were  driving  two  horses  before  an  open  wa^on  in  a  southerly 
direction  along  bierra  Street,  a  public  street  in  uie  town  of  Reno, 
atWBed  at  right  angles  by  defendant's  railroad  track. 

In  attempting  to  cross  the  track  the  wagon  was  struck  by  a  train 
of  care  approaching  from  the  west,  and  plaintifb  injured  in  their 
persons  and  property  as  complained  of. 

Phiintiff's  theory  that  as  they  approached  the  crossing  their  view 
of  the  main  track  and  of  the  colliding  train  moving  upon  it  waa 
ohstrocted,  not  only  by  buildings  along  the  west  fine  of  Sierra 
Street)  but  by  passenger  and  box  cars  upon  a  side  track,  and  quan- 
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tities  of  wood  unloaded  from  defendant's  care.  They  showed  that 
the  train  approaclied  the  crossing  where  the  collision  took  place 
upon  a  descending  ^rade,  at  a  high  rate  of  speed,  and  claimed  that 
it  gave  no  warning^  bell  or  whistle  of  its  approacL 

From  these  facts  I  eondnde  that  no  question  of  remote  n^li- 
gence  was  or  coald  have  been  presented. 

If  plaintifEs  were  negligent  at  all,  such  negligence  arose  from 
their  failure  to  listen  K>r  signals  of  the  approaching  train,  or  to 
have  seen  the  approach  of  the  train,  if  that  were  possible,  in  time 
to  have  avoided  the  collision.  But  if  they  neglected  to  exercise 
ordinary  caution  and  were  negligent,  their  negbgence  occurred  at 
the  time  of  the  accident.  Such  negligence,  if  it  existed,  was  the 
proximate  cause  of  the  injury,  and  would  defeat  a  recovery  under 
all  of  the  authorities.  And  it  is  equally  well  settled  that,  if  the 
negligence  was  mutual,  and  the  negligence  of  each  party  was  the 
proximate  cause  of  the  in||ury,  no  action  can  be  sustained. 

In  justification  of  the  instruction  it  is  said  that  some  testimony 
was  introduced  by  defendant  tending  to  show  that  plaintifis  could 
have  seen  the  approaching  train  in  time  to  have  avoided  the  col- 
lision, and  that,  if  this  were  so,  such  testimony  at  the  same  time 
proved  that  the  engineer  could  have  seen  the  plaintiffs  and  avoided 
the  accident.  If  it  be  conceded  that  the  engineer  could  have  seen 
plaintifEs  in  time  to  have  avoided  the  accident,  it  must  be  admitted 
that  plaintifEs  could  have  seen  the  approach  of  the  train.  If  they 
did  not  see  it  when  they  could  have  seen  it,  or  seeing  it  assumea 
the  hazard  of  crossing,  they  were  alike  guilty  of  contributory  neg- 
ligence. 

Nor  was  the  error  in  this  portion  of  the  charge  nullified  by  the 
giving  of  other  instructions  upon  the  subject  o^  contributory  Dili- 
gence favorable  to  appellant.  It  was  as  much  the  duty  of  ute  jury 
to  obey  the  instruction  that  was  incorrect  as  it  was  their  du^  to 
obey  the  correct  instructions.  As  the  instructions  were  irreconcil- 
ably conflicting  the  jury  naay  have  been  misled. 

For  these  reasons  I  think  the  judgment  and  order  of  the  Dis- 
trict Court  should  be  reversed. 

Belknap,  J. 
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Gboboe  Haxvst,  Appellant, 

V. 

Tkkrb  Hafts  and  Indianapolis  R.  E.  Co.,  Bespondent 

(Adoanee  Ocue^  Mt99owri,    JMmarffj  1882.) 

A  common  carrier  camiot  contract  for  exemption  from  liability  on  account 
of  the  negligence  of  itself  or  its  servants. 

Where  the  shipper  fixes  a  stated  yaloe  upon  the  article  shipped  he  cannot 
recorer  a  laiger  amount. 

Appeal  from  the  St.  Lonis  Court  of  Appeals. 

G^rge  W.  Cline  and  Joseph  Dickson,  for  appellant. 

Pattison  and  Crane,  for  respondent,  cited  Shnltz  v.  Pacific  R.  R. 

Co.,  36  Mo.  17 ;  Maher  v.  Atlantic,  etc.,  R.  R.  Co.,  64  Mo.  267 ; 

Holman  v.  Chicago,  etc.,  R.  R.  Co.,  62  Mo.  562;  McBroom  v. 

Pntnev,  28  Ind.  363 ;  Clark  v.  St.  Lonis,  etc.,  R.  R.  Co.,  64  Mo. 

440;  IiOTigville,  etc,  R.  R.  Co.  v.  Hedger,  9  Bds.  L.  645:  Fam- 

ham  V.  tL  R  Co.,  55  Pa.  St  53 ;  Patterson  v.  Clyde,  67  Pa.  St. 

500;  Lamb  v.  R  R  Co.,  46  K  Y.  271 ;  Sager  v.  R.  R  Co.,  81 

Me.  289 ;  French  v.  R  R  Co.,  41  N.  Y.  108 ;  Bankard  v.  Balti- 

more,  etc,  R.  R  Co.,  84  Md.  197;  Adams  Ex.  Co.  v.  Shaipless, 

n  Pa.  St.  516;  Crafter  v.  R  R  Co.,  1  Com.  PI.,  L.  R  300;  Mnr- 

lay  V.  Met  Dist  R  R  Co.,  27  L.  T.  N.  S.  762 ;  Read  v.  R  R 

Co.,  60  Mo.  199 ;  Chippendale  v.  L.  &  Y.  R  R  Co.,  21  L.  J.,  Q. 

B.  22;  Great  Northern  R  R  Co.  v.  Morrille,  21  L.  J.,  Q.  B.  319; 

Austin  V.  M.  S.  &  L.  R.  R.  Co.,  10  C.  B.  454;  Alexander  v. 

Green,  7  Hill,  533 ;  Kimball  v.  Rutland,  etc,  R.  R  Co.,  26  Vt 

256;  Porter  v.  Raymond,  53  N.  H.  519;  Pntnam  v.  Wylie,  8 

Johns.  Rep.  432;  Swift  v.  Mosely,  10  Vt  208;  Walahier  v.  R  R 

Co.,  71  Mo.  514;  Batson  v.  Donovan,  4  Bam  &  Aid.  21 ;  Wolf  v. 

Am.  Ex.  Co.,  43  Mo.  421 ;  Relf  v.  Rapp,  3  W.  &  S.  21 ;  Orange 

Co.  Bank  v.  Brown,  9  Wend.  116 ;  Story  on  Bailm.  (8th  ed.)  Sec. 

565 ;  Angell  on  Carriers  (4th  ed.),  Sec.  258 ;  Elkins  v.  Empire 

Tnms.  Co.,  Weekly  N.  of  C.,  Vol.  2,  p.  408 ;  Kallman  v.  U.  S.  Ex. 

Co.,  3  Kan.  205 ;  Angell  on  Car.,  sees.  258,  261  (4th  ed.) ;  Rich- 

udsty.  Westcott,  2  Bosw.  604;  Smith  Lead.  Cases  (pt  1),  890  and 

ctBes  there  cited ;  Little  v.  B.  &  M.  R  R  Co.,  66  Me.  239 ;  Philips 

V.  Earies,  8  Pick.  182 ;  Bosoowitz  v.  Adams  Ex.  Co.,  93  111.  528 ; 

Adams  Ex.  Co.  v.  Stettaners,  61  111.  187 ;  Hait  v.  Penn.  R  R  Co., 

7  Fed.  Rept  630;  Kemper  v.  Sonth.  Ex.  Co.,  22  La.  Ann.  158; 

Soaibem  Ex.  Co.  v.  Cook,  44  Ala.  468 ;  Green  v.  Sonthem  Ex. 

Co.,  45  Qa.  305;  Everet  v.  Same,  46  Ga.  303;  Baldwin  v.  Steam- 

Bhip  Co.,  74  N.  Y.  125 ;  Redfield  on  R  R  (5th  ed.)  120 ;  Mather 
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r.  Er.  Go.,  9  Keporter,  430;  Lawson  on  Carriers,  20;  B.  B.  Go.  v. 
Fnloff,  100  D.  S.  24;  Lewis  t?.  R  R.  Co.,  3  L.  R,  Q.  B.,  Div.  195, 
5  Rep.  383;  MeCance  v.  R  R.  Co.,  7  H.  &  N.  4T7,  31  L  J. 
KxcL  65;  Smith  v.  K  Y.  Cent  R  R  Co.,  29  Barb.  139;  Clark 
«.  R  &  S.  R  R  Co.,  14  K  Y.  570,  575;  Newark  v.  Insoiance 
Co.,  30  Mo.  160;  lIT^er  v.  Jacob,  26  Mo.  530;  Milwaukee,  etc, 
R  R  «.  EeUog,  94  XLS.  472. 

Hough,  J. — ^This  was  an  action  brought  by  appellant  in  the  St 
Loois  Circilit  Court  upon  a  special  contract  for  tne  transportation 
of  a  trotting  horse  from  East  St.  Louis  to  Philadelphia. 

This  contract  was  entered  into  by  and  between  the  respondent, 
by  one  Baoon,  its  station  agent,  and  William  T.  Dickson,  of  Phila- 
delphia, and  c(Hitained  an  a^eement  on  the  part  of  respondent  to 
transport  a  horse  for  said  Dickson  from  East  St.  Louis  to  Phila- 
delphia  at  rednoed  rates;  and  an  agreement  on  the  part  of  said 
Dickson  that  in  consideration  of  such  reduced  rates,  he  would 
assume  certain  risks;  it  further  provided  for  passing  free  the  per- 
son in  charge  of  the  horse;  that  the  horse  was  to  be  carried  at  the 
owners  risk*  and  his  value  if  injured  or  killed  was  $100. 

The  petition  alleges  that  respondent  js  a  corporation  organised 
under  tne  laws  of  Illinois,  but  does  not  allege  tnat  it  is  a  common 
carrier,  nor  what  business  it  was  organized  to  carry  on,  nor  what  it 
WIS  canying  on  at  the  date  of  the  contract.  It  also  alleges  that  the 
horse  was  a  ^trotting  horse  worth  $10,000,"  that  he  belonged  to 
plaintiff  (appellant  here),  and  that  William  T.  Dickson  who  exe- 
cuted the  contract  was  hjs  agent;  that  the  horse  was  placed  by  re- 
spondent in  a  defective  and  unsound  car,  and  that  respondent's 
aeents  and  servants  were  careless  and  negligent  in  the  management 
of  the  road  and  trains,  and  that  by  reason  thereof  the  horse  was 
injured  to  pbuntifPs  damage  in  the  sum  of  $11,000.  The  answer 
puts  in  issue  the  ownership  of  the  horse  and  its  value,  admits  the 
execution  of  the  contract,  out  alleges  that  it  was  made  with  Dick- 
son, who  represented  that  the  horse  belonged  to  him,  and  that  he 
was  acting  for  himself,  and  denies  the  other  allegations  of  the 
petition. 

As  an  affirmative  defence  it  sets  forth  the  following  facts:  That 
respondent  had  certain  regular  rates  for  the  transportation  of  horses 
of  ordinary  value,  and  that  for  horses  of  greater  value  five  per  cent  on 
the  owner's  valuation  was  charged  in  addition ;  that  when  this  hoise 
was  offered  for  transportation,  the  agent  of  the  respondent  asked 
his  value,  and  was  told  that  it  was  $100 ;  that  thereupon  Dickson 
and  the  agent  of  the  respondent  agreed  upon  that  as  the  valuation 
and  the  contract  was  drawn  up  and  signed  by  both  parties,  which 
contained  among  its  provisions  the  words :  '^  owner's  risk,  value  if 
injured  or  killed  $100 ;"  and  alleged  that  respondent  if  liable  at 
all,  was  liable  for  only  $100.    The  new  matter  in  the  answer  was 
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pat  in  ifisne  by  the  reply.    The  evidence  of  plaintiff  tended  to  show 
that  he  was  the  owner  of  the  horse ;  that  he  was  worth  at  the  time 
of  shipment  $8000  to  $12,000 ;  that  his  value  consisted  in  his  record 
made  at  races;  that  he  was  injured  during  his  transit  to  Phila- 
delphia so  as  to  make  him  worthless  as  a  race  horse,  and  not  worth 
more  than  $60  to  $100  for  any  purpose.    The  value  put  upon  him 
was  designated  in  the  testimony  of  one  of  plaintiff's  witnesses  as  a 
"fancy  value/'     Dickson  testified  that  he  executed  the  contract 
Mied  on  but  that  he  did  it  as  the  a^ent  of  appellant ;  that  his  agency 
roee  out  of  a  contract  between  him  and  appellant  which  is  as  fol- 
lows: ''This  agreement  made  and  entered  into  this  17th  day  of 
)fov.,  1874,  by  and  between  Geo.  Harvey  of  Bunker  Hill,  State  of 
Illinois,  party  of  the  first  part,  and  William  T.  Dickson  of  St.  Louis, 
State  of  Missouri,  partv  of  the  second  part;  Witnesseth,  that 
whereas  the  said  Geo.  Harvey  is  owner  of  a  bay  trotting  gelding 
by  the  name  of  "  Nino,"  and  is  desirous  of  placinghim  under  the 
are,  control  and  management  of  said  William  T.  I>ickson  for  one 
rear,  to  be  kept  and  trained  by  him  for  that  time,  with  the  privi- 
es of  entering  and  trotting  said  horse  in  any  place  Dickson  might 
thmk  best  during  that  period ;  it  is  mutually  agreed  and  understood 
by  and  between  the  parties,  as  follows,  to  wit : 

"That  said  Dickson  shall  take  and  keep  possession  of  said  horse 
from  this  date  for  the  full  term  of  one  year ;  that  during  said  time 
he  shall  have  exclusive  management,  charge  and  control  over  him, 
with  the  privilege  of  trotting  him  at  whatever  place  or  places  he 
may  deem  best  or  decide  upon,  free  from  any  interference  by  the 
said  Harvey ;  that  he  shall  during  that  time  keep  a  just  and  true 
account  of  all  expenses  of  whatever  kind  incurred  and  paid  by  him 
for  the  care,  attendance  and  keeping  of  said  horse,  entrance  fees, 
trayellmg  expenses,  including  the  board  and  travelling  expenses  of 
Eaid  Dickson  when  he  shall  go  with  said  horse,  etc. ;  also  all  moneys 
received  on  account  of  races  run  by  said  horse  during  that  time,  or 
moneys  received  on  his  account  from  any  source ;  that  after  de- 
dnctins  all  the  expenses  aforesaid,  the  balance  shall  be  equally 
dividea  between  the  parties  hereto,  and  the  amount  found  due  and 
owing  to  said  Harvey  shall  be  paid  him  at  the  expiration  of  said 
tenn,  and  the  said  horse  returned  unless  otherwise  agreed  between 
them. 

"In  testimony  whereof  the  said  parties  have  hereunto  set  their 
*^ds  and  seals  the  day  and  year  aforesaid. 

"(Signed)  Gbobob  Haevbt.     [Seal.] 

"Wm.  T.  Dioksok.     [Seal]" 

"It  is  fnrther  agreed  between  the  parties  that  said  Geo.  Harvey 
™an  have  the  privilege  of  selling  said  horse  at  any  time  he  may 
*e  fit;  bnt  in  such  case  two  disinterested  parties  are  to  be  chosen 
oy  said  Dickson  and  said  Harvey,  and  in  case  these  arbitrators  fail 
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to  agree  they  shall  choose  a  third  party,  and  they  shall  agree  aba 
as  to  the  amount  of  damages  done  said  Dickson  by  reason  of  said 
horse  being  sold,  and  said  Haryey  shall  pay  said  Dickson  said 
amonnt  agreed  npon  by  said  arbitrators. 


"(Signed)  Oborob  Habvey.  [Seal. 

"William  T.  Dickson.    [Seal. 


r> 


Testimony  was  offered  by  the  plaintiff  for  the  pnrpose  of  show- 
ing  negligence  on  the  part  of  the  senrants  of  the  defendant  in  the 
management  of  the  train,  resulting  in  injury  to  the  horse. 

Bespondent  introduced  testimony  tending  to  disproye  negligence 
on  its  part,  and  tending  to  show  tliat  all  possible  care  and  mligence 
was  exercised  b^  respondent's  agents  in  the  transportation  of  the 
horse.  It  also  introduced  testimony  tending  to  proye  all  the  alle- 
gations of  its  answer,  consisting  an  affirmatiye  defence. 

The  following  instructions  aaked  by  the  defendant,  as  to  the 
measure  of  damages,  were  refused  by  tne  court : 

"  2.  The  juiT  are  instructed  that  if  they  believe  that  defendant's 
regular  rate  of  transportation  for  horses  from  East  St.  Louis  to 
Philadelphia,  Pennsylyania,  were  $1.64  per  100  Jwunds  for  horses 
of  the  value  of  one  hundred  dollars,  and  that  for  horses  of  peater 
value  the  defendant's  rate  was  five  per  cent  on  the  owner's  valnatioD 
in  addition  to  said  $1.64  per  100  pounds ;  that  defendant's  agent 
made  known  these  terms  to  William  T.  Dickson  at  the  time  he 
offered  said  horse  for  transportation ;  that  the  horse  at  that  time 
belonged  to  plaintiff ;  that  when  said  Dickson  was  informed  of  said 
rate  he  told  the  agent  of  the  defendant  that  said  horse  was  worth 
$100,  and  that  on  the  basis  of  such  valuation,  the  agent  of  the  de- 
fendant agreed  to  transport  said  horse  to  Philadelpma  for  the  snm 
of  $1.64  for  each  100  pounds  of  his  weight,  or  the  total  sum  of 
$32.80 ;  that  on  the  margin  of  the  written  contract  for  such  trans- 
portation entered  into  between  defendant  and  said  Dickson  the  yalae 
of  said  horse  was  stated  to  be  $100 ;  then  if  the  jury  find  that  de- 
fendant is  liable  to  plaintiff  at  all  in  this  suit,  they  will  assess  his 
damages  at  a  sum  not  exceeding  $100,  and  interest  from  date  of 
suit  at  six  per  cent  per  annum. 

"  3.  The  jury  are  instructed  that  if  Dickson  intentionally  mis- 
represented the  value  of  said  horse  and  stated  his  value  to  be  much 
lower  than  it  actually  was  for  the  purpose  of  procuring  him  to  he 
transported  at  a  lower  rate  than  he  would  otherwise  have  been  car- 
ried for,  the  plaintiff  is  entitled  to  recover  only  the  value  fixed  by 
Dickson.*' 

The  jury  rendered  a  verdict  in  favor  of  appellant  here  for  $4165, 
upon  wnich  the  Circuit  Court  rendered  juagment,  and  respondeat 
here  took  the  case  by  appeal  to  the  St  Louis  Court  of  Appeals. 
That  court  reversed  the  ]u<%ment  of  the  Circuit  Court,  and  plain- 
tiff brings  the  case  here  by  appeaL 


HARVEY  V.  T.   H.   AND  I.   R.   R.  OO.  297 

We  are  all  of  the  opinion  that  instmctions  nnmbered  2  and  3 
asked  by  the  defendant  and  refased  by  the  court,  should  have  been 

SVen,  conceding  the  right  of  the  plaintiff  to  maintain  an  action  on 
e  contract. 

This  court  has  repeatedly  held  that  public  policy  will  not  permit 
a  common  carrier  to  contract  for  exemption  from  liability  on  ac- 
count of  the  negligence  of  itself  or  its  servants.  The  plaintiff  con- 
tends that  it  is  as  much  against  the  policy  of  tlie  law  to  permit  the 
carrier  to  limit  its  liability  to  a  part  of  the  loss,  as  it  would  be  to 
permit  it  to  stipulate  a^inst  the  entire  loss.  We  do  not  regard  a 
contract  limiting  a  ri^t  of  recovery  to  a  sum  expressly  agreed 
upon  by  the  parties  as  representing  the  true  value  of  the  property 
saipped  as  a  contract  in  any  degree  exempting  the  carrier  from  the 
consequences  of  its  own  negligence.  Sucn  a  contract  fairly  entered 
into  leaves  the  carrier  responsible  for  its  negligence,  and  simply 
fixes  the  rate  of  freight  and  liquidates  the  damages.  This  we  think 
it  is  competent  for  tne  carrier  to  do. 

And  where  the  reduced  value  is  voluntarily  fixed  by  the  shipper 
with  a  view  of  obtaining  a  low  rate  of  freight  without  any  knowl- 
edge on  the  part  of  the  carrier,  that  the  property  was  oi  greater 
vune,  it  would  be  a  fraud  upon  the  carrier  to  permit  the  shipper  to 
recover  a  greater  sum  than  that  fixed  by  him.  Hai't  v.  Penn.  R. 
R.  Co.,  7  Fed.  Rep.  630.    Lawson  on  Carriers,  section  20. 

A  majority  of  judges  are  of  opinion  that  the  plaintiff  has  no  right 
of  action  upon  the  contract  suea  on.  That  by  the  terms  of  the  con- 
tract between  Dickson  and  the  plaintiff,  Harvey,  Dickson  had  the 
exclusive  right  of  possession  of  the  horse  injured,  and  held  such 
pofisession  for  himself  and  not  as  agent  for  the  plaintiff,  and  the 
contract  for  transportation  made  by  Dickson  with  the  defendant 
cannot  be  adopted  by  the  plaintiff  and  sued  on  by  him,  as  a  contract 
made  by  him  or  for  him,  through  Dickson  as  his  agent. 

Jadge  Norton  entertains  a  afferent  view  of  the  effect  of  this 
contract. 

The  judgment  of  the  Court  of  Appeals  reversing  the  judgment 
of  the  Circuit  Court  will  for  the  reasons  given  be  affirmed. 

Bee  Hut «.  PenDsylvania  R  R.  Co.,  1  Am.  and  Eng.  R  R  Cas.  615. 
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Wells 

V. 

Amssican  Express  Co. 
(Advance  Com,     WUoonnn^  FAruary  7,  1883.) 

The  true  owner  of  personal  property  may  enforce  his  right  to  it  as  sgainst 
the  consignor  or  consignee  or  carrier,  or  other  bailor  or  bailee,  iHienerer  he 
sees  fit  to  do  so,  before  its  delivery  to  the  bailee  as  directed  by  the  bailor. 

A  package  of  money  belonging  to  W.  alone  was  sent  by  express  directed 
to  W«  &  C,  and,  upon  W.*s  demanding  it  as  sole  owner,  without  any  assign- 
ment by  C.  of  his  apparent  interest  to  W.,  or  written  order  by  C.  to  detirer 
to  W.,  or  offer  of  any  receipt  or  acquittance  from  both,  the  express  oompsDj 
refused  to  deliver  it  to  W.,  claiming  that  the  money  had  been  subjected  to 
process  of  garnishment  in  its  hands.  Hdd^  that  apart  from  the  question  of 
garnishment,  -W.  may  recover  the  full  amount  of  such  moneys. 

In  the  statutory  proceeding  by  garnishment,  in  justice^s  court,  jurisdiction 
must  appear  affirmatively  from  the  record,  and  where  that  fails  to  show  the 
affidavit  required  by  the  statute  as  the  foundation  of  the  proceeding,  neither 
a  docket  entry  that  an  affidavit  was  made  and  filed  (not  showing  its  coo- 
tents),  nor  an  appearance  and  submission  to  the  court  by  the  garnishee,  csn 
give  validity  to  tne  judgment. 

The  propriety  of  allowing  an  amendment  of  the  complaint  herein  after  the 
first  trial,  in  disregrard  of  a  stipulation  between  the  parties  on  the  first  trisl, 
is  res  adjudicata  by  the  decision  of  this  court  on  a  former  appeal — 49  Wis. 
224 — although  that  decision  was  rendered  under  a  misapprehension  of  the 
facts. 

Although  the  cause  of  action  in  the  complaint,  as  last  amended,  is  inde- 
pendent of  the  transactions  between  the  parties  and  others  in  respect  to  the 
shipping  and  consignment  of  furniture,  and  the  collection,  upon  the  bili 
therefor,  by  defendant's  agent,  of  the  moneys  conraspaed  to  W.  &  0.,  those 
facts  were  properly  admitted  in  evidence  to  show  YU^  exclusive  ownenhip 
of  the  moneys  so  consigned. 

Appeal  from  circnit  conrt,  Bacine  County. 
Fish  &  Dodge,  for  respondent.    Finches,  Lynde  &  Miller,  for 
appellant. 

Oeton,  J. — In  this  case,  reported  in  49  Wis.  224,  it  was  held 
that  the  amended  complaint,  on  which  the  action  was  last  tried, 
was  for  money  had  ana  received,  and  substantially  charged  that 
the  money  was  the  property  of  the  plaintiff,  and  that,  notwith- 
standing the  former  complaint  set  out  tne  contract  of  consignment, 
the  amendment  was  proper.  The  action  under  the  amended  com- 
])1aint  is  not,  therefore,  based  upon  the  terms  of  the  contract  of 
consignment;  and  the  'finding  that  the  defendant  received  the 
money  to  the  use  of  the  plaintiff,  although  strictly  contradictory 
to  the  contract  and  the  direction  of  the  package,  may  not  only  be 
true,  but  warranted  by  the  pleadings.    When  the  cause  was  bdfore 
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this  oonrt,  as  reported  in  44  Wis.  324,  it  did  not  appear  from  the 
evidence  that  the  money  belonged  exclnsively  to  the  plaintiff,  and 
it  did  appear  that  it  belonged  to  Wells  and  Cartnght  jointly, 
and  that,  therefore,  the  parage  was  properly  directed  to  them 
both.  But  it  now  appears  from  the  evidence,  and  the  circuit  court 
has  80  found,  that  the  money  was  the  property  of  the  plaintiff 
alone,  as  alleged  in  the  amended  complaint,  and  the  circuit  couit 
rendered  judgment  in  favor  of  the  plaintiff  alone,  virtually  holding 
that,  notwithstanding  the  package  was  consigned  to  Wells  and 
Cartnght  jointly,  and  so  directed,  the  company  was  liable  to  Wells 
alone  as  the  real  and  exclusive  owner  of  the  money,  and  could  not 
defend  against  his  right  on  the  ground  that  the  package  was  other- 
wise directed.  This  is  a  very  important  question,  and  one  which 
has  not  before  been  decided  by  this  court,  so  far  as  I  can  find. 

In  respect  to  the  manner  in  which  the  package  was  made  up  and 
directed  oy  Downs,  the  consignor,  the  evidence  is  the  same  as  on 
the  former  trial,  that  the  package  was  directed  jointly  to  the  plain- 
tiff and  one  Cartright  by  the  partnership  designation  of  "  Wells  & 
Cartright."    There  was  no  assignment  by  Cartright  of  his  apparent 
interest  in  the  packa^  to  Wells,  and  no  written  order  by  Cart- 
right to  deliver  to  Weils,  and  no  offer  of  any  receipt  or  acquittance 
from  both.    There  was  a  verbal  demand  by  Wells,  and  a  verbal 
statement  by  Cartright  that  Wells  owned  the  money.    The  defend- 
ant refused,  under  such  circumstances,  to  deliver  to  Wells  alone, 
and  insisted  also  that  the  money  had  been  subjected  to  garnishee 
proceedings  against  Cartright.    Irrespective  oi   the  garnishment, 
the  first  and  important  question  arises,  whether  the  plaintiff  alone 
can  recover  this  money  upon  proof  of  his  individual  and  exclusive 
ownerehip  of  it  in  disregai-d  of  the  directions  of  the  consignor. 
The  question  is  the  same  as  if  a  third  person  had  claimed  the 
package  as  against  the  consignees  or  the  person  to  whom  it  was 
directed. 

As  a  general  principle  it  is  unquestionably  tlie  law,  as  stated  by 
the  anthorities  cited  by  the  learned  counsel  of  the  appellant,  **  that 
it  is  the  duty  of  th&  company  to  make  personal  delivery  in  accord- 
ance with  the  address  on  the  package;  and  if  it  is  dehvered  else- 
where than  a»  addressed,  or  to  the  wrong  person,  the  company  is 
liable  for  the  consequent  loss."     In  this  case  the  delivery  of  the 
package  to  "Wells  &  Cartright,"  the  consignees,  and  to  whom  it 
was  addressed,  or  to  either  of  them  for  both,  would  have  been  a 
proper,  and  only  proper,  delivery  under  the  operation  of  this  gen- 
eral principle.    !But  to  this  general  rule  of  law  there  are  excep- 
tions, one  of  which  is  that  the  true  owner  of  the  property  may 
enforce  his  right  to  it  as  against  the  consignor  or  consignees  or  the 
«wier,  or  against  the  baflor  or  bailee,  whenever  he  sees  fit  so  to 
do,  before  its  delivery  as  directed.     His  right  is  paramount  to  the 
™ni  of  all  others,  no  matter  what  may  be  their  relations  to  each 
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other,  unless  it  is  lost,  or,  for  the  time  being,  suspended  by  his  own 
conduct  of  surrender  or  estoppel.  The  terms  of  the  contract  d 
consignment,  and  the  directions  of  the  consignor,  and  the  addres 
upon  the  package,  are  all  subject  to  the  jus  tertii  nrhenev^  it  k 
sought  to  DC  60  enforced. 

Tiie  exception,  as  stated  by  Browne,  "  Law  of  Carriers,"  221,  is 
that  ^^  the  bailee  must  not  give  up  the  goods  which  actually  belong 
to  a  third  person,  if  h^  have  notice  of  the  fact,  to  the  person  who 
l^ailed  them  to  him ;"  or,  as  stated  by  Mr.  Sedfield,  C.  ob  B.  §  318, 
^^  otherwise  he  would  pay  in  his  own  wrong  if  it  should  turn  ont 
the  property  was  in  another,  since  the  contract  by  construction  k 
with  the  party  entitled  to  claim  the  goods ;"  or,  as  it  is  held  in 
Ogle  V.  Atkinson,  5  Taunt.  759,  ^^  a  warehouseman  receiying  goods 
from  a  consignee  who  has  had  actual  possession  of  them,  to  be  kept 
for  his  use,  may,  nevertheless,  refuse  to  redeliver  them  if  they  are 
the  property  of  another  and  the  latter  prohibits  the  redelivery." 
This  statement  of  the  law  is  disapproved  by  Ang.  Garr.  §  355, 
based  upon  an  intimation  in  the  late  editions  of  Story,  Baihn.,  dif- 
fering from  the  view  of  that  learned  author  as  expressed  in  his 
first  work  on  that  subject.  But  this  principle  is  recognized  by  all 
the  other  elementary  works  on  this  subject  as  being  established  by 
the  great  weight  of  authority. 

Tnis  chauffe  of  opinion  upon  the  question  by  Mr.  Justice  Story 
is  fully  considered  by  Mr.  Justice  Willes  in  the  leading  case  of 
Sheridan  v.  New  Quay  Co.,  4  C.  B.  (N.  S.)  or  93  Eng.  C.  L  617, 
and  the  first  opinion  of  our  learned  author  is  approv^.  Perhaps 
it  would  not  be  proper  to  say  tliat  Mr.  Angell  fully  disapproved 
of  this  principle,  for  the  reason  he  gives  for  differing  from  the 
opinion  in  Ogle  v.  Atkinson  does  not  really  touch  the  question, 
for  he  says :  "But  this  doctrine  seems  now  to  be  untenable,  and  it 
is  said  that,  in  general,  an  a^ent  has  no  right  to  set  up  an  advene 
title  against  that  of  his  principal,"  etc  This  reason  does  not  mili- 
tate against  the  principle  above  stated,  for  it  is  not  claimed  thai 
the  bailor  can  "  set  up ;"  or,  in  other  words,  of  his  own  motion, 
claim  the  property  for  a  third  person  as  the  real  owner. 

Mr.  Hutchinson,  in  his  work  on  Carriers,  §  405,  says :  "  And  if 
the  carrier  or  other  bailee,  while  still  holding  possession  of  the 
property,  would  defend  against  the  claim  of  his  bailor  by  setting 
up  the  paramount  title  of  another,  he  must  at  least  show  that  it  is 
done  by  his  authority  and  in  his  behalf,  otherwise  the  bailee  might 
avail  himself  of  the  title  of  a  third  person  which  might  never  be 
asserted  by  such  person,  and  thus  be  enabled  to  keep  the  property 
for  himself  without  a  shadow  of  title,  when  by  his  contract  he  han 
undert^en  to  return  to  the  bailor  or  to  deliver  it  according  to  hifl 
directions."  The  learned  author,  after  thus  admitting  the  reason 
which  seems  to  have  changed  the  view  of  Mr.  Justice  Story  on  the 
main  question,  proceeds  to  state  the  principle  as  follows:  ^Bnt 
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while  it  is  not  enougli  that  the  carrier  has  become  aware  of  the 
title  or  daim  of  a  person  other  than  the  bailor  or  consignee  to  en- 
able him  to  set  np  snch  claim  or  title  against  the  demand  of  the 
latter,  jet  if  he  has  been  notified  by  the  claimant  of  his  title,  and 
has  been  requested  not  to  deliver  the  goods  according  to  his  under- 
taking, he  would  no  doubt  be  permitted,  in  an  action  against  him 
by  the  bailor  or  consignee,  to  prove  that  such  claimant  was  entitled 
to  the  goods,  and  had  forbidden  their  delivery  to  the  bailor,  or 
according  to  his  directions." 

This  statement  of  the  principle  embraces  the  present  case  most 
fully,  for  here  the  individual  claimant.  Wells,  has  not  only  claimed 
tins  package  of  money  as  his  exclusive  property,  but  has  demanded 
it,  and  now  brought  this  suit  under  the  amended  complaint  for  it 
as  so  much  money  had  and  received  by  the  defendant  company  to 
his  use  as  the  real  owner.    It  is  admitted  by  all  of  the  courts  and 
by  the  elementary  writers  that  it  becomes  a  difBcult  question  for 
the  bailee  or  carrier  to  determine  as  to  whether  he  should  deliver 
the  consignment  or  deposit  according  to  the  strict  terms  of  his  con- 
tract, or  to  the  claimant,  and  that  his  position  is  perilous,  but  he 
must  act  at  his  own  risk.    It  is  suggested  by  the  English  authori- 
ties that  he  may  protect  himself  by  a  bill  of  interpleader,  in  which 
the  rights  of  aU  of  the  parties  may  be  determined.    But,  in  the 
present  case,  no  such  embarrassment,  exists,  for  the  claimant,  as 
the  real  owner,  has  brought  his  suit  for  the  express  purpose  of 
proving  his  title  and  of  obtaining  the  money. 

When  the  liability  of  the  express  company  to  respond  to  the 
claim  of  a  third  person  as  the  exclusive  owner  of  the  property 
against  the  terms  or  directions  of  the  consignment  for  delivery  to 
another,  or  for  delivery  to  himself  and  another,  is  established  by 
law,  as  now  seems  clear,  it  follows  that  such  third  person  should 
recover  in  an  action  against  the  company  upon  prooi  of  his  owner- 
ship. It  may  be  that  such  judgment  would  not  be  a  bar  against 
the  salt  of  the  other  consignee  or  the  consignor,  because  they  are 
not  made  parties  to  the  suit,  but  the  evidence  of  the  plaintiff's 
title  has  been  furnished  to  the  carrier,  which,  in  an  action  by 
either,  would  be  sufficient  protection.  But  the  difficulty  and  em- 
barrassment of  the  carrier  in  such  case  do  not  operate  against  the 
principle  that  the  real  owner  of  the  money  has  a  right  to  recover 
it  before  it  passes  beyond  his  reach,  by  delivery  to  the  one  who 
does  not  own  it,  although  he  may  be  named  as  the  consignee. 

This  principle  obtains  in  all  cases  of  bailment,  and  the  jus  tertii 
may  be  enforced  even  as  against  the  contract  of  bailment,  and, 
when  enforced,  will  be  made  available  to  excuse  and  protect  the 
bailee  from  performance  or  delivery  according  to  its  terms ;  and  it 
IB  founded  in  reason,  as  well  as  sustained  by  a  great  preponderance 
of  authority.  There  can  be  no  distinction  between  its  application 
in  case  the  bailor  or  consignor  seeks  to  reclaim  the  property  from 
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the  baflee  or  carrier  and  in  case  the  consignee  seeks  its  deliyerr; 
for  the  rights  of  all  of  the  parties  to  the  contract  most  yield  to  me 
paramount  right  of  the  real  owner  of  the  property. 

In  Sheridan  v.  New  Quay  Co.  supra,  it  is  said:  "The  defend- 
ants were  common  carriers,  and  therefore  bound  to  reoeiye  the 
goods  for  carriage.  They  could  make  no  inquiry  as  to  ownenhip. 
They  have  not  voluntarily  raised  the  auction ;  it  was  raised  bj 
the  demand  of  the  real  owner,  before  tne  defendants  had  puted 
with  the  ^oods."  Upon  the  facts  and  findings  in  this  case,  this 
]an^age  is  especially  appropriate  and  authoritative. 

This  doctrine  was  denied  by  the  earlier  authorities,  and  it  was 
held  that  if  the  bailee  deliver  the  goods  to  the  real  owner,  yet  he 
shall  be  chai^eable  to  the  bailor  (BoUe,  Abr.  606,  tit.  "Detinue;^ 
and  it  is  yet  denied  by  many  respectable  audiorities,  but  it  is 
approved  by  nearly  all  of  the  text  writers,  and  by  the  great  weight 
and  number  of  judicial  decisions.  Hardman  v.  WiUcock,  9  Bing. 
382 ;  Cheesman  v.  Exall,  6  Exch.  341 ;  Wilson  v.  Anderton,  1  6. 
&  Ad.  450;  Dixon  v.  Yates,  5  B.  &  Ad.  340;  Taylor  v.  Plumer, 
3  M.  &  S.  362 ;  Patterson  v.  Eobinson,  5  M.  &  S.  105 ;  Bidde  «. 
Band,  34  Law  J.  Q.  B.  137;  Thome  v.  Tilbury,  3  H.  &  N.  6S4; 
Blivin  V.  Hudson  River  R  R.  Co.  35  Barb.  188 ;  Bates  v.  Stanton,  1 
Duer,  79 ;  Rogers  v.  Weir,  34  N.  Y.  463 ;  Western  Transportation 
Co.  V.  Barber,  56  N.  Y.  544;  Floyd  v.  Bovard,  6  W.  &  S.  75; 
King  V.  Richards,  6  Whart.  418 ;  Lawrence  v.  Berry,  19  Ala.  130; 
Rosenfield  v.  Express  Co.  1  Woods,  131 ;  The  Idaho,  93  U.  S. 
575 ;  American  Express  Co.  v.  Greenholgh,  80  111.  68. 

It  is  quite  clear,  from  the  evidence  on  this  last  trial,  that  the 
wagons  which  were  purchased  and  received  by  Downs,  the  con- 
signor, belonged  to  the  plaintiff  alone,  and  that  Cartright  had  no 
interest  in  them,  and  that  the  money  ought  to  have  been  consigned 
to  him  alone,  instead  of  to  him  and  Cartright  jointly.  After  its 
arrival  the  plaintiff,  through  his  agent,  claimed  this  package  as 
belonging  to  him  exclusively,  and  the  a^nt  of  the  defendant  waB 
informea  by  both  the  consi^ees  that  the  money  belonged  to  the 
plaintiff  alone,  and  the  plaintiff  demanded  it  of  the  defendant 
The  case  is,  therefore,  brought  clearly  within  the  above  principle, 
and  the  plaintiff  is  entitled  to  recover  unless  something  was  done 
which  was  tantamount  to  a  delivery  of  the  money  to  Cartright 
before  this  claim  of  the  plaintiff  was  set  up  and  demand  made  dj 
him  for  it  as  his  own  property,  exclusive  of  Cartright.  This  leads 
to  the  question  whether  this  money  had  been  subjected  to  the 
^mishment  of  the  defendant  in  cases  or  on  judgments  against 
Cartright,  before  this  claim  and  demand  of  the  plaintiff  for  all  of 
the  money  as  his  own,  which  is  the  only  pretence  of  its  deliveiy  to 
the  consignees. 

It  seems  that,  when  this  case  was  tried  before,  there  was  a  stipu- 
lation of  the  parties  that  such  proceedings  of  garnishment  were 
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yalid  and  regular,  and  waiving  the  record  evidence  thereof ;  bnt 
before  the  last  trial  the  circuit  court  made  an  order  allowing  the 
plaintiff  to  amend  his  complaint,  and  to  withdraw  that  stipulation, 
and  that  order  was  affirmed  b^  this  court.  49  Wis.  224.  In  the 
opinion  of  the  present  chief  justice  in  the  case  it  was  said:  ^^If 
tne  dockets  of  the  justices  who  rendered  these  judgments  were 
actuallj  deposited  in  court,  there  was  no  hardship  in  requiring  the 
defendant  to  resort  to  them  to  prove  its  defence.^'  This  lan^a^ 
would  seem  to  imply  that  it  was  supposed  diat  the  records  de* 
posited  in  court  were  sufficient  to  prove  all  that  was  admitted  in 
the  stipulation,  as  to  the  validity  of  the  garnishee  proceedings,  by 
which  this  money  was  taken  from  the  defendant ;  and  this  court 
evidently  acted^  upon  such  supposition,  and  was  not  informed 
otherwise.  If  it  now  appears  that  those  records  are  not  sufficient 
to  show  what  that  stipulation  admitted,  it  may  be  t^e  misfortune 
and  hardship  of  the  defendant,  but  it  is  not  perceived  how  it  can 
DOW  be  remedied. 

Had  this  court  been  informed  that  such  records  would  not  show 
the  facts  so  admitted  in  the  stipulation,  the  decision  in  respect  to 
it  might  have  been  different,  and  that  such  fact  did  not  appear 
was  not  the  fault  of  the  court.  That  case  is  now  res  adjuoicata 
and  beyond  our  control,  and  the  present  case  must  be  considered 
as  if  no  stipulation  had  been  made,  and  the  record  evidence  in  the 
case,  which  consists  exclusively  of  the  docket  entries  of  the  justice 
of  the  peace  who  entertained  jurisdiction  of  the  garnishee  proceed- 
ings against  the  defendant,  must  stand  or  fall  by  themselves.  It 
aeems  that  the  papers  are  lost  or  cannot  be  found,  and  there  was 
no  attempt  to  prove  their  contents.  The  entries  in  the  docket  of 
a  justice  showing  appearance  of  the  defendant  would  be  sufficient 
to  warrant  the  judgment  in .  ordinary  common-law  causes.  But 
the  proceeding  of  garnishment  is  special  and  statutory,  and  in 
derogation  of  the  common  law.  It  is  a  proceeding  by  which  the 
debtor  is  compelled  to  pay  another  than  his  creditor,  and  the  right 
of  the  creditor  is  transferred  to  another  against  his  will,  and  this 
can  only  be  done  by  force  of  the  statute  strictly  pursued.  It  is  in 
the  nature  of  a  proceeding  in  rem,  by  which  tne  plaintiff  is  sought 
to  be  invested  with  the  right  to  appropriate  to  tne  satisfaction  of 
his  claim  against  the  defendant  a  debt  due  from  the  garnishee  to 
him.  This  being  the  nature  of  the  proceeding,  the  principle  is 
elementary  that  jurisdiction  of  the  court  therein  must  affirmatively 
appear.  Robertson  v.  Kinkhead,  26  Wis.  560 ;  Sup'rs  of  Crawford 
Co.  V.  Le  Clerk,  4  Chand.  56 ;  Booth  v.  Kycroft,  3  Wis.  157. 

The  learned  and  eminent  chief  justice  of  this  court,  in  Steen  v. 
Norton,  45  "Wis.  412,  uses  this  language  in  respect  to  this  proceed- 
^g*.  "It  is  not  the  policy  of  the  statute  to  place  this  anomalous 
action,  like  ordinary  actions,  at  the  mere  discretion  of  the  plaintiff, 
or  to  give  justices  of  the  peace  unqualified  jurisdiction  of  it,  as  in 
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ordinary  actions,  where  eveiy  person  can  become  a  plaintifi,  have 
process,  and  pat  the  justice's  jurisdiction  in  motion,  on  demani 
The  plaintifi  m  garnishee  proceedings,  as  in  attachment,  as  mam 
process,  replevin,  and  the  like,  can  put  in  motion  the  jnrisdictioii 
of   the  justice  only  by  complying  with  statutory  prerequisites. 
And  the  justice  takes  jurisdiction  of  the  proceeding  only  upon  ^ 
plaintiff's  compliance  with  the  preliminaries  which  the  statute 
makes  the  concution  of  jurisdiction.    In  order  to  entitle  a  plaintiS 
to  have  recourse  to  the  process  of  gamishm^t  in  order  to  confer 
on  the  justice  jurisdiction  to  entertain  it,  he  must  first  make  the 
affidavit  r^uired  by  the  statute.  .  .  .  An  affidavit  materially  de- 
fective stands  as  no  affidavit.    All  proceedings  founded  on  a  ma- 
terially defective  affidavit  are  coram  non  judice.     And  no  appea^ 
ance,  no  submission  of  the  garnishee  can  operate  to  waive  the 
defect  of  jurisdiction.  .  .  .  He  cannot  absolutely  appear  and  mh- 
stitute  his  creditor's  creditor  for  his  own,  because  tnat  goes  to  the 
jurisdiction  of  the  subject,  not  to  jurisdiction  of  his  person." 

In  most  and  perhaps  all  of  the  cases  of  garnishment  sought  to 
be  introduced  m  evidence  in  defence  of  Siis  action,  there  is  an 
entry  by  the  justice  that  an  affidavit  was  made  and  filed.  Wliat 
the  affidavit  contained  does  not  appear.  The  affidavit,  being  the 
prerequisite  of  jurisdiction,  must  not  only  appear  ufpn  the 
records,  but  be  strictly  sufficient;  and,  not  appearing,  no  jorisdio- 
tion  whatever  is  shown  in  the  justice.  This  is  a  fatsu  objection  to 
proceedings,  and  the  circuit  court  properly  refused  to  ad[init  them 
m  evidence. 

The  only  remaining  questions  rest  upon  the  receiving  of  im- 
proper evidence,  and  the  adjustment  of  the  costs.  The  testimony 
received  against  the  objection  of  the  appellant  relates  to  the  trans- 
action of  the  shipment  of  the  wagon,  and  the  collection  bill  there- 
for, forwarded  to  the  agent  of  the  defendant  at  Marshalltown^ 
.  Iowa.  This  evidence  was,  of  course,  entirely  immaterial  so  far  as 
the  subject-matter  of  the  action  is  concerned ;  for  this  action  is 
simply  lor  money  had  and  received  by  the  defendant  to  the  use  of 
the  plaintiff,  under  the  last  amended  complaint ;  and  even  the  re- 
lations of  consignor,  carrier,  and  consignee  nave  nothing  to  do  witti 
it  except  as  facts  showing  the  defen£int  in  possession  of  money 
belonging  to  the  plaintiff  in  connection  with  other  proof  that  m 
money  belonged  to  the  plaintifi  alone,  and  not  to  the  plaintiff  and 
one  Uartright  jointly,  as  implied  by  the  direction  upon  the  pack- 
age. For  the  purpose  of  establishing  this  last-mentioned  fact,  the 
ownership  of  the  wagons  before  they  were  shipped,  their  shipment, 
and  the  terms  of  their  delivery  to  bowns,  the  purchaser,  and  tiie 
collection  bill  sent  to  the  agent  of  the  defendant,  would  be  ipexH- 
nent  evidence;  and  for  such  purpose  at  least  it  was  admissihle. 
The  question  in  respect  to  the  costs  would  seem  to  be  like  the  one 
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raised  on  the  former  appeal,  and  then  held  to  be  within  the  discre- 
tion of  the  circuit  court. 
The  jiifdgment  of  the  circuit  court  is  affirmed. 

liTON,  J.,  took  no  part. 


John  A.  Carton  and  Co. 

V. 

Illinois  Central  B.  R.  Co. 
(Advance  Cam.    Imoa,  July  12,  1882.) 

An  act  of  the  state  legislature,  whose  object  and  purpose  is  to  control  and 
regulate  the  shipment  of  freight  to  points  in  other  states,  is  in  Yiolation  of 
ttticle  1,  §  8,  of  the  constitution  of  the  United  States,  as  beinff  legislation  on 
inteistate  commerce, — a  subject  which  is  in  its  nature  national  and  requiring 
the  exclufliye  legislation  of  Congress. 

An  interstate  contract  of  shipment,  entered  into  by  a  common  carrier,  is  an 
entire  contract,  and  the  laws  of  the  state  wherein  it  is  made,  so  far  as  they 
tttempt  to  r^^iate  interstate  commerce,  do  not  enter  into  it  as  a  part  of  the 
contract,  being  repugnant  to  the  federal  constitution. 

BacK,  J.,  dissenting. 

A  contract  is  subject  to  the  laws  of  the  state  wherein  it  is  made  and  which 
are  applicable  thereto. 

A  state  may  enact  statutes  regulating  charges  on  shi^ents  of  goods,  unless 
they  should  be  found  to  be  in  conflict  with  the  constitution  of  the  United  States 
as  a  regulation  of  commerce,  and  in  the  absence  of  any  legisli^on  by  Con- 
gress upon  the  subject,  such  laws  cannot  be  regarded  as  an  encroachment 
apon  the  authority  of  the  general  goremment. 

Such  r^ulations  of  commerce  only  as  impose  burdens  and  restrictions  are 
fort>idden  to  the  states  by  the  constitution  of  the  United  States,  but  laws 
which  aid  in  securing  expeditious  and  cheap  transportation,  and  which  re- 
more  burdens,  impediments,  and  restrictions  imposed  on  commerce  by  com- 
non  carriers  dirough  unnecessary  delays,  and  by  their  unreasonable  and  un- 
just exactions  and  discriminating  charges,  are  not  regulations  of  commeroe 
within  Uie  contempladon  of  the  constitution  of  the  United  States. 

Av?jull  from  Hardin  Circuit  Court. 

This  18  an  action  to  recover  certain  alleged  exoeesiye  freight 
charges  paid  by  the  plaintiff  to  the  defendant  for  transporting  grain 
from  Ackley,  in  this  state,  to  Chicago,  Illinois.  Tne  cause  was 
tried  in  the  court  below  without  a  jury,  and  upon  an  agreement  as 
to  the  facts,  and  judgment  was  rendered  for  the  de&ndants  for 
costs.    Plaintifh  appeal 

Brown  &  Carney,  for  appellants.  John  F.  Duncombe,  for  ap- 
pdke. 

BoTHBooK,  J. — 1.  It  appears  from  the  agreed  statement  of  facts 
that  between  the  eleventh  day  of  April,  A.D.  1875,  Ind  the  four- 
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teenth  day  of  April,  1876,  the  plaintifib  delivered  to  the  defendant 
at  Acklej,  Iowa,  to  be  shipped  to  Chicago,  Illinois,  throu^  defend- 
ant, 129  car  loads  of  wheat,  and  the  defendant  fixed  the^rice  and 
chained  for  the  freight  thereon  from  Ackley  to  Chicago  37  cents 
per  100  pounds,  or  |y4  per  carload  of  20,000  pounds ;  and  between 
April  14, 1876,  and  March  11, 1878, 120  cars  more,  for  which  the 
defendant  received  and  charged  for  shipment  the  same  rate.    The 
grain  was  loaded  at  Ackley  in  cars  furnished  by  the  defendant,  and 
carried  through  in  bulk  to  Chicago  in  a  continuous  shipment    All 
of  the  cars  were  billed  through  from  Ackley,  Iowa,  to  Chica^ 
Illinois,  and  the  defendant  fixed  the  rate  of  freight  and  gave  plain- 
tifis  through  shipping  receipts  to  Chicago.     It  is  claimeid  that  the 
freight  thus  chargeo,  and  paid  by  the  plaintiffs,  was  in  exceas  of 
that  authorized  bv  the  laws  of  Iowa  at  that  time  in  force ;  that  the  ^ 
distance  from  Ackley  by  defendant's  road  to  Dubuque,  on  the  Iowa 
state  line,  is  132  miles,  and  the  distance  from  Dubuque  to  Chicago 
by  defendant's  line  is  202  miles,  making  a  total  distance  thron^h 
both  states  of  334  miles,  and  tliat  the  rate  of  freight  fixed  by  the 
law  of  Illinois  was  at  that  time  less  than  the  rate  fixed  by  the  stat- 
ute of  Iowa.     Damages  are  claimed  for  the  difference  between 
what  was  authorized  by  the  law  of  Iowa  to  be  charged  for  the 
transportation  for  the  whole  distance ;  also  for  attorney's  fees  for 
prosecuting  the  action. 

It  is  claimed  by  counsel  for  the  defendant  that  the  law  of  Iowa 
then  in  force,  (being  chapter  68  of  the  Acts  of  the  Fifteenth  Gen- 
eral Assembly,)  by  its  plam  language  and  meaning,  had  no  applica- 
tion to  contracts  made  for  the  transportation  of  Sreidit  into  other 
states.  Section  3  of  that  act,  so  far  as  applicable  to  wis  case,  is  as 
follows :  ^^  The  tariff  of  rates  established  m  the  following  echednle 
shall  be  considered  the  basis  on  which  to  compute  the  oompensar 
tion  for  transporting  freights,  goods,  merchandise,  or  property  over 
any  kind  of  railroad  within  this  state.  .  .  ."  Some  of  ns 
think  this  language  excludes  contracts  for  the  transportation  of 
freights  to  points  without  the  state.  But  as  the  plaintifb  daim 
that  these  were  contracts  made  in  Iowa  for  througn  shipments  to 
Chicago,  and  that  by  tacking  the  law  of  Illinois  to  the  law  of  Iowa, 
thus  making  it  one  continuous  haul,  the  rate  for  the  continnona 
haul,  being  in  excess  of  that  authorized  by  the  law  of  Iowa,  may  be 
recoveredback.  We  think  it  is  not  necessary  to  put  a  construction 
upon  the  law  of  this  state  in  this  regard,  but  rest  our  decision  upon 
another  ground. 

It  is  claimed  by  the  defendant  that  whatever  construction  may 
be  put  on  the  law  of  this  state,  it  can  have  no  application  to  ship- 
ments of  freight  from  this  state  to  other  states,  because  state  ]sffsr 
lation  of  th^  character  is  void  as  being  contrary  to  article  1,§  8^^^^ 
the  constitution  of  the  United  States,  which  confers  upon  Congress 
tiie  power  ^^  to  regulate  commerce  with  foreign  nations,  and  among 
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fhe  several  states."  Now,  if  this  position  be  correct,  it  is  needless 
to  enter  into  a  discussion  of  aU  tne  questions  so  elaborately  and 
ably  discnssed  by  counsel  in  this  case.  If  the  law  of  Iowa,  conced- 
ing that  it  contemplates  the  control  or  regulation  of  shipments  of 
freights  to  other  states,  is  in  that  particular  void  as  being  an  infrac- 
tion of  the  federal  constitution,  it  cannot  be  enforced,  and  the  de- 
fendant was  not  bound  to  obey  it,  and  coUld  fix  its  own  freight 
tariff,  and  the  plaintiffs  cannot  recover  for  a  violation  of  the  statute, 
whatever  other  rights  they  ma^  have. 

It  is  not  claimed  that  the  fixing  of  rates  of  freight  shipped  from 
one  state  into  another  is  not  a  regulation  of  commerce.  ^^  Any 
Halation  of  the  transportation  of  freight  upon  the  high  seas,  the 
lakes,  the  rivers,  or  upon  railroads  or  other  artificial  channels  of 
eommnmcation,  is  a  regulation  of  commerce  itself."  City  of  Coun- 
cil Blufe  V.  K.  C,  St.  J.  &  C.  B.  R.  Co.,  45  Iowa,  338.  This  has 
been  repeatedly  held  by  the  Supreme  Court  of  the  United  States. 
Reading  R.  Co.  v.  Pennsylvanist,  16  Wall.  232 ;  Passenger  Cases,  7 
How.  283 ;  State  of  Pennsylvania  v.  Wheeling  Bridge  (X).,  18  How. 
421 ;  Gibbons  v.  Offden,  9  Wheat.  1. 

There  is  a  line  oi  cases  determined  in  the  Supreme  Court  of  the 
United  States  which  hold  that  it  is  competent  for  the  states,  in  the 
abeenoe  of  legislation  by  Congress,  to  legislate  respecting  inter- 
state commerce ;  but  those  cases  have  been  such  as  relate  to  bridges 
or  dams  across  streams  wholly  within  a  state,  police  laws  relatm^ 
to  pilots  of  vessels,  health  laws,  and  the  like.     See  Cooley  v.  Board 
of  Wardens,  12  How.  299  ;  Gilman  v.  Philadelphia,  3  Wall.  Y13. 
But  that  court  has  always  held  that  the  power  to  enact  laws  upon 
subjects  in  their  nature  national,  and  not  merely  local,  is  exclusively 
witt  Congress.     In  Cooley  v.  Board  of  Wardens,  supra,  it  is  said : 
**  Whatever  subjects  of  this  power  are  in  their  nature  national,  or  ad- 
mit of  one  uniform  system  or  plan  of  regulation,  may  justly  be  said  to 
be  of  gnch  a  nature  as  to  require  exclusive  legislation  by  Congress." 
That  the  act  of  tills  state,  assuming  that  its  object  and  purpose 
was  to  control  and  regulate  the  shipments  of  freight  to  other  states, 
is  of  the  character  last  defined,  appears  to  be  very  clear,  and  we  are 
not  without  authority  upon  this  question,  and  from  a  source  which, 
60  far  as  questions  involving  the  construction  of  the  federal  consti- 
tation  are  involved,  are  binding  upon  this  court  and  all  other  courts 
in  the  Union. 

The  l^slature  of  the  state  of  Pennsylvania  enacted  a  law  impos- 
ing a  tax  upon  freight  taken  up  within  the  state  and  carried  out  of 
it,  or  taken  up  without  the  state  and  carried  within  it.  The  Penn- 
sylvaiiia  E.  K.  Co.  refused  to  pay  the  tax,  upon  the  ^ound  that 
the  law  was  unconstitutional  and  void,  bein^  in  conflict  with  the 
Qimsdtation  of  the  United  States,  which  ordains  that  '^  Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states." 
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In  tbe  ease  of  SUte  Freight  Tax,  15  Wall.  233,  inyolyingthe 
Tilidhr  of  tfak  act,  it  was  held  that  the  tax  impoeed  thereby  wag 
vpoQ  the  freight  earned,  and  that  it  was  a  regoJation  of  interstate 
tran^portatioQ  or  eommeree  among  the  states.  The  court  in  that 
ease  say:  ^  If,  then,  this  is  a  tax  npon  freight  carried  between  states, 
and  a  tax  becanse  of  its  transportation,  and  if  snch  tax  is  in  effect 
a  r^oUdon  of  interstate  commerce,  the  condnsion  seems  to  be  in- 
evitable that  it  is  in  conflict  with  the  constitution  of  the  United 
States.'^  It  is  there  farther  said:  "  The  rule  has  been  asserted  wi& 
great  deamess  that  whenever  the  subjects  over  which  a  power  to 
r^;u]ate  commerce  is  asserted  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  r^nhition,  they  may  jnstly  be 
said  to  be  of  such  a  nature  as  to  require  exclusive  legislation  by 
Congress.  Truly,  transportation  of  passengers  or  merchandiee 
through  a  state,  or  from  one  state  to  another,  is  of  this  nature." 

In  Henderson  v.  Mayor  of  New  York,  92  H.  S.  272,  the  follow- 
ing language  is  used :  ^*  It  is  said,  however,  that  under  die  decisioDS 
of  this  court  there  is  a  kind  of  neutral  ground,  especially  in  that 
covered  by  the  regulation  of  commerce,  which  may  be  oocapied  by 
the  state,  and  its  kgislation  be  valid,  so  long  as  it  interferes  with 
no  act  of  Congress  or  treaty  of  the  United  States.  Snch  a  proposi- 
tion is  supported  by  the  opinions  of  several  of  the  judges  in  the Tas- 
senger  Cases;  by  the  dedsions  of  this  court  in  Cioolcy  v.  Board  of 
Wardens,  12  How.  299 ;  and  by  the  cases  of  Crandall  v.  Nevada,  6 
Wall.  35,  and  Oilman  v.  Philadelphia,  3  WalL  713.  But  this  doc- 
trine has  always  been  controverteo  in  this  court,  and  has  seldom,  if 
ever,  been  staged  without  dissent  These  decisions,  however,  all 
agree  that  under  the  commereial  clause  of  tlie  constitution,  or  with- 
in its  compass,  there  are  powers  which,  from  their  nature,  are  ex- 
clusive in  Congress ;  and  m  the  case  of  Cooley  v.  Board  of  Wardens 
it  is  said  that  ^'  whatever  subjects  of  this  power  are  in  their  nature 
national,  or  admit  of  one  uniform  system  or  plan  of  r^alation, 
mav  justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
l^islation  by  Congress." 

In  the  case  of  Kailroad  Co.  v.  Maryland,  21  Wall.  456,  it  was 
determined  that  the  charter  of  the  Baltmiore  and  Ohio  B.  K.  Co.  for 
constructing  and  operating  a  branch  railroad  from  Baltimore  to 
Washington,  upon  a  stipulation  contained  in  the  charter  that  the 
company  shonla  pay  the  state  of  Maryland  one-fifth  of  tlie  amount 
of  money  receiv^  for  the  transportation  of  passengers,  was  not  an 
inf I'action  of  the  federal  constitution  as  being  a  r^ulation  of  inter 
state  commerce.    It  is  there  said :  ^^  The  exercise  of  power  on  the 

Sart  of  the  state  is  very  different  from  the  imposition  of  a  tax  or 
uty  upon  the  movements  or  operations  of  conmierce  between  the 
states.  Such  an  imposition,  whether  relating  to  persons  or  goods, 
we  have  decided  the  states  cannot  make,  because  it  would  be  a 
regulation  of  commerce  between  the  states  in  a  matter  in  whidi 
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imifonnitj  is  essential  to  the  rights  of  all,  and  therefore  requiring 
the  exclnsive  legislation  of  Congress."  In  that  case  the  state  oi 
Maiyland,  in  granting  the  charter,  expressly  reserved  the  right  to 
part  of  the  earnings  of  the  road,  and  the  power  to  do  so  was  upheld 
upon  the  principle  that  if  the  state  had  itself  bnilt  the  road  and 
operated  it,  it  wonld  have  been  entitled  to  its  earnings. 

The  cas^  of  State  v.  Munse,  94  U.  S.  113 ;  C,  B.  and  Q.  R.  Co. 
V,  Iowa,  Id.  155 ;  and  Peill  v.  C.  and  N.  W.  R  Co.,  Id.  164,  do  not 
appear  to  ns  to  sanction  the  validity  of  acts  of  the  state  legislature 
regulating  the  transportation  of  freight  and  passengers  between  the 
states.  They  merely  determine  the  power  of  the  states  to  fix  rea- 
sonable warehouse  charges  and  reasonable  charges  for  transportation 
of  freight  within  the  boundaries  of  the  states  respectively,  and  that 
when  such  power  is  exercised,  although  it  may  incidentally  affect 
commerce  between  the  states,  yet  the  laws  of  the  states  are  not  regu- 
lations of  interstate  commerce  because  of  such  incidental  resnlts. 
That  it  was  not  intended  in  those  cases  to  approve  legislation  like 
that  under  consideration  in  this  case  it  appears  to  us  is  conclusively 
shown  by  the  reasoning  in  the  later  cases  of  Hall  v.  De  Cuir,  95  tf, 
S.  485,  and  Railroad  Co.  v.  Hannen,  Id.  465. 

2.  It  is  urged  with  great  earnestness  that  these  contracts  of 
shipment  are  entire  contracts,  and  having  been  entered  into  in  Iowa, 
the  laws  of  this  state  entered  into  and  became  a  part  of  the  con- 
tracts, and  the  statute  fixing  the  rate  governed  the  price  for  the 
entire  distance.  This  rule  is,  no  doubt,  correct  when  applied  to  a 
valid  enactment  of  the  legislature  of  the  state  where  a  contract  is 
ratered  into,  and  no  one  doubts  the  power  of  a  common  carrier  to 
bind  itself  to  ship  frefght  beyond  state  lines,  or  even  to  foreign 
countries  and  beyond  the  terminus  of  its  line  of  transportation. 
Under  such  a  contract  it  is  everywhere  held  that  the  carrier  is  bound 
to  perform  his  contmct  and  is  liable  for  loss  by  negligence.  But 
this  position  of  counsel,  it  seems  to  us,  begs  the  question,  because 
if  the  law  of  Iowa  under  consideration  is  an  unauthorized  regula- 
tion of  interstate  commerce,  it  cannot  enter  into  and  become  part 
of  any  contract.  This  position  of  counsel  forcibly  illustrates  the 
correctness  of  our  conclusions,  that  the  law  in  question,  if  held  to 
have  been  intended  to  operate  upon  interstate  traffic,  is  directly  and 
palpably  contrary  to  the  constitution  of  the  United  States.  If  the 
law  entered  into  and  became  part  of  the  contract  of  shipment  we 
would  have  a  law  of  Iowa  which  woald  control  and  regulate  the 
transportation  of  freight  not  only  to  the  remotest  parts  of  the  states 
and  territories  of  this  country,  but  extending  to  all  the  nations  of 
the  earth  to  which  lines  of  common  carriers  extend,  and  to  which 
local  carriers  may  undertake  to  transport  goods.  That  such  legis- 
lation is  national  in  its  character  it  seems  to  us  must  be  conceded. 

If  we  are  correct  in  these  views  there  is  but  little  more  necessaiy 
to  be  said  in  this  case.    The  plaintifEs  claim  to  recover  because  the 
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amount  of  freight  money  exacted  by  the  defendant  waa  in  excess 
of  the  rate  fixed  by  the  law  of  Iowa.  The  contract  of  ehipment 
was  an  entirety.  It  cannot  be  seyered  and  made  to  apply  partlj  to 
tlie  shipment  in  Iowa  and  partly  to  that  in  Illinois.  It  was  the 
right  of  the  defendant  to  disregard  any  laws  which  sought  to  re- 
late shipments  to  points  ^without  the  state,  and  make  its  own  con- 
tracts. Haying  aone  so,  the  plainti&  cannot  recoyer  under  any 
state  laws,  simply  because  it  is  yoid  as  being  repn^nant  to  the  fed- 
eral constitution.  Whether  the  plaintiffs  are  entitled  to  any  relief, 
independent  of  the  statute,  we  do  not  determine,  because  thiat  ques- 
tion is  not  in  this  case.    Affirmed. 

Beck,  J.,  dissenting. — 1.  I  am  unable  to  concur  in  the  armaments 
and  conclusions  announced  in  the  preceding  opinion  of  tne  court 
prepared  by  Mr.  Justice  Rothrock.  The  case  is  one  of  great  im- 
portance, as  tbe  decision  affects  the  interest  of  all  die  people  of  the 
state.  This  consideration  has  stimulated  me  in  its  careful  exami- 
nation with  the  purpose  of  preparing  an  extended  discussion  of  the 
doctrines  which,  in  my  opinion,  should  control  the  decision  of  the 
important  questions  inyolyed  in  the  case.  But  I  am  unable,  within 
the  limited  time  which  other  judicial  duties  permit  me  to  devote  to 
the  case  to  carry  out  my  purpose,  and  I  am  compelled  to  limit  my- 
self to  a  brief  statement  of  the  principles  upon  which  I  base  mj 
dissent  to  the  opinion  of  the  majority  of  the  court. 

2.  It  is  shown  by  the  record  before  us  that  defendant  received 
the  grain  shipped  by  plaintiffs  for  transportation  to  the  city  of 
Chicago.  A  contract  was  thus  entered  into  by  the  defendant  for 
the  carriage  of  the  grain  from  Ackley  to  Chicago.  This  contract 
was  made  in  Ackley,  and  is  therefore  subject  to  the  laws  of  the 
state  applicable  thereto. 

3.  It  is  competent  for  the  state  to  enact  the  statute  in  question, 
nnless  it  should  be  found  to  be  in  conflict  with  the  constitution  of 
the  United  States  as  a  regulation  of  commerce.  The  statute  is  not 
in  conflict  with  the  federal  constitution  for  the  following  reasons: 

4.  Conceding  the  statute  haj3  the  effect  of  regulating  commerce, 
it  is  enacted  in  the  exercise  of  a  power  which  is  vested  concurrently 
in  the  state  and  national  ^vemments;  aTid  as  it  is  not  in  conflict 
with  any  law  of  the  United  States,  and  us  Congress  has  not  enacted 
any  statute  upon  its  subject  it  cannot  be  regarded  as  an  encroach- 
ment upon  the  authority  of  the  general  government.  Until  Con- 
gress assumes  the  exercise  of  its  authority  over  the  subject  of  the 
statute  in  question,  the  state  is  free  to  legislate  upon  it. 

5.  In  my  opinion,  regulations  of  commerce  which  impose  bnr- 
dens  and  restrictions  thereon  only,  are  forbidden  to  the  states  by 
the  constitution  of  the  United  States.  The  states  are  free  to  enad 
all  laws  which  will  aid  in  securing  the  expeditious  and  cheap  trans- 
portation of  property  used  in  the  commerce  of  the  count^.    Of 


MILLARD  V.   M.,    K.  AND  T.   B.  R.  CO.  811 

this  character  are  statutes  providing  for  the  constnietion  of  the 
medinms  of  transportation  of  property,  for  its  protection  wliile  in 
transit,  and  for  the  protection  of  the  means  of  transportation  used 
bj  common  carriers.  Enactments  prescribing  the  duties  and  obli- 
gations of  carriers  are  of  the  same  character  and  class.  It  must  be 
remembered  that  railroads  do  not  constitute  commerce.  Thej  are 
means  used  by  commerce.  The  corporations  operating  them  are 
common  carriers  employed  in  the  commerce  of  tne  country.  Bur- 
dens, impediments,  and  restrictions  may  be  imposed  on  commerce 
by  these  common  carriers.  This  may  be  done  by  unnecessary 
delays,  and  by  unreasonable  and  unjust  charges  for  carrying  goods, 
and  the  like.  Statutes  which  remove  burdens  and  restrictions  im- 
posed in  this  way  upon  commerce,  which  protect  it  from  unjust 
exactions  by  common  carriers,  are  not  regulations  of  commerce 
within  the  contemplation  of  the  constitution  of  the  United  States. 
The  statute  of  the  state  brought  in  question  in  the  case  is  of  this 
(Jiaracter.  It  was  intended  and  it  operated  to  protect  and  stimu- 
late commerce  by  preventing  oppressive  and  discriminating  charges 
for  the  transportation  of  property  used  in  the  commerce  of  the 
country. 

These  conclusions,  in  niy  opinion,  are  based  upon  doctrines  well 
established  by  decisions  of  the  United  States  Supreme  Court  and 
of  this  court 


John  A.  Millabd,  Jr.,  Bespondent, 

V. 

The  Missoubi,  Eakbaa  and  Texas  B.  B.  Co.,  Appellant 

(86  New  Torh  BeporU,  441.) 

Plaintiff  pmchased  a  passenger  ticket  on  defendant's  road,  which  entitled 
lum  to  cany  a  certain  amount  of  baggage.  He  had  a  packing-box  or  trunk 
eoQtaimng  merchandise.  Upon  applying  for  a  check,  he  advised  defendant's 
tgent  of  this  fact,  who  thereupon  refused  to  check  the  trunk  unless  extra 
compensation  was  paid  for  its  transportation ;  plaintiff  paid  the  sum  charged ; 
the  tnmk  was  destroyed  by  fire.  In  a  prior  action  brought  to  recover  for  the 
Ion  of  baggage,  the  court  ruled  that  plaintiff  could  not  recover  for  the  mer- 
<:handi8e  as  it  was  not  baggage,  and  a  recovery  was  had  for  the  baggie.  In 
tt  action  brought  to  recover  for  the  merchandise,  hdd^  that  the  former  action 
w  not  a  bar,  as  the  two  actions  were  not  for  parts  of  one  entire  indivisible 
demand,  but  were  baaed  upon  separate  contracts. 

(Argoed  October  7,  1881 ;  decided  October  25,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an  order 
Baade  February  10,  1880,  which  aflBrmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict.     (Reported  beiow,  20  Hun,  191.) 
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This  action  was  brought  to  recover  for  the  Iobb  of  certain  mer- 
chandise, while  being  transported  on  defendant's  road. 

The  facts  proved  were  substantially  these : 

On  the  SOth  of  April,  1873,  the  plaintiff  and  one  William  Brady 
pnrchased  tickets  and  took  passage  on  defendant's  road  at  St 
Lonis,  Mo.,  for  Denison,  Texas.  Plaintiff  had  with  him  a  valise, 
containing  his  wearing  apparel  and  articles  known  as  bagsage,  and 
a  packing-box,  or  trunk,  containing  merchandise.  BradynS  with 
him  one  trunk,  containing  Jiis  personal  ba^age,  aud  two  packing- 
boxes,  or  trunks,  containing  merchandise,  xhe  tickets  entitled  the 
plaintiff  and  Mr.  Brady  to  carry  a  certain  amoimt  of  ba^age  with- 
out extra  compensation.  The  defendant's  agent  at  St.  Louis,  on 
being  advised  of  their  contents,'  refused  to  put  the  packing-boxes 
aboard  the  train,  and  insisted  that  they  should  be  sent  as  freight 
The  plaintiff  explained  to  him  the  nature  of  their  contents,  and 
that  it  was  important  that  they  should  go  on  the  train  with  ^em ; 
and  thereupon  the  agent  weighed  them  together  with  the  bagga^ 
and  charged  $8  or  $10  for  carrying  the  packing-boxes,  wnidi 
plaintiff  and  Mr.  Brady  paid,  and  they  were  then  put  aboard  die 
train  with  the  baggage ;  all  wei'e  destroyed  by  fire  on  the  follow- 
ing day,  while  in  deiendant's  possession,  and  during  the  journey. 
1&.  Brady  assigned  his  claims  against  the  defendant  to  the  plaintiff, 
and  in  1873  the  latter  brought  an  action  to  recover  the  value  of  the 
baggage  so  lost ;  he  recovered  judgment  in  said  action,  which  was 
paid.  A  bill  of  particulars  was  served  in  that  action  which  con- 
tained the  items  of  merchandise  contained  in  the  packing-boxes  as 
well  as  the  baggage ;  the  court,  however,  ruled  upon  the  trial  tliat 
nothing  but  the  personal  baggage  could  be  recovered  for  in  that 
action,  as  the  complaint  did  not  allege  the  contract  to  convey  the 
merchandise,  and  that  the  goods  now  in  suit  did  not  come  withia 
the  term  "  baggage,"  and  accordingly  excluded  proof  in  regard  to 
the  same ;  and  plaintiff  withdrew  ^1  claims  for  such  merchandise. 

Thomas  W.  Osbom  for  appellant.  The  conti'act  between  plain- 
tiff and  defendant  being  entire,  and  plaintiff  having  had  one  re- 
covery and  satisfaction  therefor,  has  exhausted  his  remedy;  the 
former  judgment  is  a  complete  bar  to  this  action.  (Baird  v.  U.  S. 
96  U.  S.  [6  Otto]  430,  432 ;  O'Beime  v.  Lloyd,  43  N.  Y.  248 
Hopf  V.  Myers,  42  Barb.  270 ;  Secor  v.  Sturges,  16  N.  Y.  548 
Bendemagle  v.  Cocks,  19  Wend.  207;  Fish  v.  FoUey,  6  Hill,  54 
Miller  v.  Covert,  1  Wend.  487 ;  Farrington  v.  Payne,  16  Johns. 
432 ;  Jex  v.  Jacob,  19  Hun,  105.)  The  judgment  of  a  court  of 
competent  jurisdiction  is  final  not  only  as  to  the  subject-maUer 
thereby  actually  determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and  which  they  might  have 
had  decided.  flSmbury  v.  Conner,  3  Comst.  322 ;  Hoff  v.  Myere, 
43  Barb.  270 ;  Dunham  v.  Bower,  C.  of  App.,  77  N.  Y.  79.) 

Freling  H.  Smith  for  respondent.    The  plaintiff  has  two  causes 
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of  action  against  the  defendant.  (Solomon  v.  The  Gt.  "W.  E.  R. 
Co.,  67  N.  1.  308 ;  Stoneman  v.  Erie  Ey.  Co.,  52  id.  429.)  A  former 
judgment  is  a  bar  not  to  all  claims  that  might  have  been  litigated 
iberein,  but  only  to  such  claims  or  matters  as  might  have  been  liti- 
^ted  under  the  pleadings  and  issues  as  made.  (B^nrdick  v.  Post,  12 
carb.  168;  Bates  v.  Stanton,  1  Duer,  79.)  The  judgment  must  be 
upon  the  very  point  in  issue.  Both  actions  must  be  in  substance 
and  in  point  of  fact  identical.  (Slauson  v,  Inglehart,  34  Barb.  198.) 
Tlie  record  must  show  that  the  same  matters  might  have  been  liti- 
piled  and  the  proof  must  show  that  they  were  litigated.  (Davis  v. 
Talcott,  14  Bai-b.  611,  620;  Campbell  v.  Butts,  3  Comst.  173.) 
The  same  cause  of  action  is  where  the  same  evidence  will  support 
both  actions.  (Snider  v.  Croyl,  2  Johns.  227 ;  Eice  v.  King,  7  id. 
20;  Johnson  v.  Smith,  8  id.  383;  Miller  v.  Manice,  6  Hill,  114; 
Lawrence  v.  Hunt,  10  Wend.  80.) 

Eabl,  J. — The  claim  is  made  on  the  part  of  the  appellant,  that 
the  rule,  that  where  a  party  brings  an  action  for  a  part  only  of  an 
entire,  indivisible  demand,  and  recovers  judgment,  he  cannot  sub- 
sequently maintain  afi  action  for  another  part  of  the  same  demand, 
was  violated  in  the  judgment  rendered  in  this  action. 

The  facts,  as  the  trial  judge  found  them,  or  may  be  presumed 
in  support  of  the  judgment  to  have  found  them,  are  as  follows : 
There  were  two  contracts  made  with  each,  the  plaintifE  and  his  as- 
signor, one  with  each  to  carry  him  and  his  baggage,  and  the  other 
subeequently  made  to  carry  the  chattels  contained  in  his  trunk. 

It  was  decided  in  the  prior  action  that  that  was  based  solelv  upon 
the  contract  to  carry  the  passengers  and  their  baggage.  The  re- 
ooTery  was  there  limited  to  such  baggage,  and  it  was  held  that  the 
contracts  alleged  did  not  cover  the  diattels  involved  in  this  action. 

This  action  is  based  upon  separate  contracts  to  carry  the  chattels 
which  were  not  properly  baggage,  and  which  were  contained  in 
the  trunks.  It  was  manifestly  in  reference  to  such  chattels  that 
the  extra  compensation  was  demanded  by  the  defendant  and  sepa- 
rate contracts  thus  made. 

The  former  recovery  does  not,  therefore,  bar  this  action.  A 
single  demand  was  not  divided  in  violation  of  the  rule  above  re- 
ferred to.  (Stoneman  v.  Erie  Ry.  Co.,  52  N.  T.  429 ;  Sloman 
«.  The  Great  Western  Ry.  Co.,  67  id.  208.)  And  this  result 
follows  although  the  plaintiff  in  the  foimer  action  recovered  for 
the  trunks  in  which  the  chattels  here  in  question  were  packed, 
because  such  recovery  was  had,  perhaps  erroneously,  unaer  the 
contracts  there  dleged,  and  not  under  tne  contracts  uleged  in  this 
action. 

The  judgment  should  be  affirmed,  with  costs. 
All  concur. 
Judgment  affirmed* 
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Wood 

V. 

Chicaoo,  M.  and  St.  P.  Ry.  Co. 

(AdvanM  (km^  Iowa,     July  13,  1883.) 

Whether  the  station  agents  along  the  line  of  a  railway  have  anthoritj  to 
bind  the  company  by  contracts  to  furnish  cars  for  the  transportation  of  prop- 
erty is  a  question  of  fact  and  not  of  law,  nor  can  courts  take  judiciid  notice 
that  such  agents  possess  such  power,  or  are  held  out  to  tiie  world  as  posses- 
sing it ;  and  it  is  error  to  reject  testimony  offercMl  to  prove  they  have  Buch 
power. 

Beck,  J.,  dissenting. 

The  law  will  regard  station  agents  as  fully  authorized  to  make  contracts 
for  future  transportation  of  property,  and  there  is  no  necessity  for  the  shipper 
to  prove  that  the  station  agent  was  authorized  by  the  railroad  companj  to 
make  the  contract  for  transportation. 

Appeal  from  Clayton  circuit  court 

The  plaintiff  alleges  that  the  defendant  contracted  to  famidi  the 
plaintiff,  on  the  sixteenth  of  October,  1879,  two  cars  in  which  to 
ship  potatoes  from  Enfield,  a  station  on  defendant's  road,  to  Deoi- 
son,  Texas;  that  defendant  failed  to  furnish  the  cars  until  the 
second  day  of  November ;  and  that  by  reason  of  this  delay  the 
potatoes  were  frozen,  to  the  damage  of  plaintifE.in  the  sum  of 
$300.  The  cause  was  tried  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $252.M.  The  defendant  appeals.  The 
material  facts  are  stated  in  the  opinion. 

W.  A.  Hoyt  and  Noble  &  UpdegrafiE,  for  appellant.  W.  A. 
Preston,  for  appellee. 

Day,  J. — The  plaintiff  testified  that  he  made  the  contract  for 
the  cars  with  J.  C.  Barnes,^ the  station  agent  of  the  defendant  at 
Strawberry  Point.  No  proof  whatever  was  introduced  of  the 
scope  of  his  agency  or  the  extent  of  his  powers,  nor  in  the  manner 
in  which  he  had  been  held  out  to  the  public  by  the  defendant  J> 
C.  Barnes  was  introduced  as  a  witness  on  behalf  of  defendant,  and 
testified  that  he  afi^reed  only  to  try  to  get  the  cars  for  plaintiff  by 
the  time  named.  Barnes  was  asked  the  following  question  by  de* 
f endant :  "  State  whether  or  not,  as  agent  for  the  defendant,"  you 
had  at  this  time  any  authority  to  contract  to  furnish  cars  at  any 
point  at  any  {)articular  time."  The  plaintiff  objected  to  this  ques- 
tion as  immaterial,  irrelevant,  and  incompetent.  The  objection  vtf 
sustained,  and  the  defendant  excepted.  The  defendant  asked  the 
court  to  instruct  the  jury  as  follows :  "  The  burden  of  proof  is 
upon  the  plaintiff  to  sliow  that  J.  C.  Barnes,  the  station  agent  of 
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defendant,  was  authorized  to  bind  said  defendant  b^  a  contract  to 
have  cars  at  Enfield  ready  for  loading  upon  any  particular  day,  and 
tlie  fact  that  said  Barnes  was  station  agent  of  tne  defendant  at  En- 
lield,  aforesaid,  is  not  sniBcient  evidence  to  prove  that  he  had 
authority  to  bind  defendant  by  such  contract."  The  court  refused 
tojgive  this  instruction,  to  which  the  defendant  excepted. 

The  court  instructed  the  jury  as  follows :  "  If  you  find  from  the 
evidence  that  the  railway  company,  by  its  agent  at  Enfield,  made 
an  agreement  with  the  plaintiff  to  have  cars  at  that  place  on  the 
sixteenth  of  October,  1879,  for  the  shipment  of  the  potatoes  in 
qiz^on ;  and  if  you  find  that  the  plaintiff  had  his  potatoes  there 
for  shipment  on  that  day,  and  wa^  prevented  from  so  doing  in 
eonsequence  of  the  defendant's  not  having  the  cars  there ;  and  if 
7on  further  find  that  the  plaintifE  was  diligent  to  pi*eserve  the 
potatoes  from  damage  until  they  could  be  shipped,  and  that  in 
consequence  of  such  neglect  to  have  the  cars  there  the  plaintiff's 
potatoes  were  frozen,  then  the  defendant  is  liable  for  such  dam- 
&s:e."    To  the  giving  of  this  instruction  the  defendant  excepted, 
iliese  several  actions  of  the  court  are  assigned  as  error.    The  court 
evidently  assumed  that  a  station  agent,  as  such,  must,  as  matter  of 
law,  have  authority  to  bind  the  company  by  his  contract  to  furnish 
cais  at  a  given  station  at  a  particular  time.     It  is  urged  by  appel- 
lant that  it  would  be  impracticable  to  confer  such  power  upon  a 
mere  local  station  agent.     It  is  said  that  the  disposition  of  cars 
must,  of  necessity,  be  under  the  disposition  of  some  central  head, 
cognizant  of  the  necessities  and  demand  of  the  whole  line  of  rail- 
^j.    There  seems  to  us  to  be  much  force  in  these  suggestions. 
Bat  we  have  not  now  to  deal  with  the  question  whether  it  would 
be  practicable  to  confer  such  power,  but  whether  such  power  has 
in  fact  b^n  conferred,  or  the  station  agents  of  the  defendant  have 
Wn  held  out  to  the  public  as  possessing  such  powers.    This  is  a 
question  of  fact,  and  not  one  of  taw.     Courts  cannot  say,  as  matter 
^{  law,  that  station  agents  must  possess  the  power  to  bind  the  com- 
pany by  such  contracts,  nor  can  the  courts  take  judicial  notice  that 
^such  agents  possess  such  power,  or  are  held  out  to  the  world  as 
poesesBing  it.    The  defendant  proposed  to  show  whether  or  not  the 
defendant  did  possess  power  to  bind  it  by  such  a  contract.     In  re- 
jecting the  proffered  testimony  the  court  erred.     The  court  also 
erred  m  giving  the  instruction  except^  to,  and  in  refusing  the  one 
^aked.    Keversed. 

Bbck,  J.,  dissenting. — ^Railroad  corporations,  as  common  carriers, 
are  under  obligation  to  receive  and  transport  with  promptness  and 
fidelity  all  property  delivered  at  their  cars,  or  at  places  or  in  ware- 
houses designated  by  their  course  of  business.  The  time  for  the 
receipt  of  property  fcr  transportation  may  be  regulated  by  contract 
^een  carriers  and  consignor.    Bailroads  are  managed  by  officers 
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of  the  corporations  at  their  principal  place  of  business,  who  employ 
subordinates  at  the  various  towns  and  stations  through  whidi  the 
roads  run.  These  subordinates  are  called  station  agents,  and  they 
have  the  authority  to  receive  property  for  transportation.  It  can- 
not be  pretended  that  if  a  consignor  offers  property  for  transporta- 
tion the  station  agent  is  not  authorized  to  bina  the  corporation  by 
a  contract  to  carry  it.  The  company  cannot  protect  itself  by  with- 
holding authority  from  its  agent  to  make  such  contract.  If  it 
could  do  tliis  it  would  be  able  to  defeat  the  rule  obligating  it  to 
receive  and  carry  all  property  offered  for  transportation.  In  order 
that  it  may  discharge  this  obligation  it  employs  station  agents,  and 
the  law  will  not  permit  it  to  so  limit  the  agent's  powers  that  it 
may  refuse  to  carry  property  at  the  pleasure  of  its  officers.  If  a 
station  agent  can  contract  to  carry  property  to-day,  he  may  bind 
the  corporation  by  a  like  contract  to  carry  it  to-morrow.  This 
powSr  of  the  station  agent  to  contract  for  future  transportation  is 
of  the  first  importance  to  the  business  of  the  country.  It  ib  cer- 
tainly true  that  much  of  the  property  transported  by  railroads  is 
carried  under  contracts  of  this  character. 

The  most  important  duty  of  station  agents,  so  far  as  shippers  are 
concerned,  is  to  provide  cars  for  the  future  transportation  of  prop- 
erty. Shippers  must  know  the  time  cars  will  be  supplied  them  m 
order  to  have  the  merchandise  at  the  depots  or  elsewliere,  ready  for 
shipment.  In  the  case  of  live-stock  and  perishable  articles  the 
railways  always  contract  to  furnish  cars  at  a  given  time.  Any 
other  course  of  business  would  entail  loss  upon  shippers  of  soch 
articles  and  would  operate  as  an  embargo  upon  the  business  of 
shipping  fruits,  vegetables,  ice,  poultry,  and  even  fat  hogs.  No 
shipper  could  buy  potatoes  in  the  fall  of  the  year  and  store  them 
in  warehouses,  unless  he  could  depend  upon  the  contracts  of  the 
railroads  to  furnish  him  cars  to  ship  them  before  the  freezing 
weather  should  set  in. 

As  a  matter  of  fact,  in  the  course  of  the  business  of  the  roads^ 
station  agents  do  make  contracts  for  the  furnishing  of  cars,  and  are 
authorized  to  do  so.  The  station  agent  and  no  ouier  person  is  ac- 
cessible to  the  consimor.  It  is  true  that  the  cars  of  a  railroad  are 
xmder  the  control  of  one  officer,  but  he  speaks  through  the  station 
agent,  who  is  accessible  to  him  by  telegraph  every  minute  of  each 
day.  The  station  agent  makes  the  contract  under  tibe  direction  of 
the  proper  officer  having  control  of  the  cars.  As  it  is  impossible 
for  the  shii)per  to  contract  with  any  other  officer,  and  as  tiie  station 
a^ent  is  authorized  to  make  contracts  for  cars,  his  contracts  are 
bindiufic. 

These  considerations  lead  me  to  the  conclusion  that  the  kw  will 
regard  the  station  agent  as  f uUy  authorized  to  make  contracts  for 
the  future  transportation  of  property.  It  was  not,  therefore, 
necessary  for  plaintiff  to  prove  that  the  station  agent  was  autho- 
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rized  bj  the  defendant  to  make  the  contract  for  the  transportation 
of  his  potatoes  at  a  future  day.  The  kw  presumes  that  he  did 
possess  such  power. 

In  my  opinion  the  judgment  of  the  circuit  court  ought  to  be 
affiimed. 
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V. 

Eliza  Cook. 

(Advance  Ch$$,  Ohio.    November  15,  1881.) 

The  act  of  April  20,  1874  (71  Ohio  L.  146),  giying  a  penalty  of  $150. 
to  the  putT  aggrieved  by  a  railroad  corporation  for  OTerchargine  for  the 
truipovtation  of  paaeengers  or  property,  is  not  in  contravention  of  the  con* 
idtation. 

A  petition  under  said  act  against  a  corporation  for  demanding  and  receiv- 
ing ezceaaive  fare  in  die  sale  of  a  passenger  ticket  to  a  person  desirous  of 
travelling  on  its  road  between  the  points  named  on  the  ticket,  is  not  bad,  on 
demnner,  for  want  of  an  averment  that  the  purchaser  of  the  ticket  was,  in 
&ct,  bansported  on  the  ticket  for  which  excessive  fare  was  exacted. 

A  petition  under  said  act  is  not  bad  for  want  of  an  averment  that  the  ex- 
ctaAYB  fare  was  piud  by  the  plaintiff  in  the  due  course  of  bosiness,  although 
judgment  was  not  rendered  thereon  until  after  said  act  was  repealed  by  the 
act  of  March  80,  1875  (73  Ohio  L.  148),  saving  only  pending  actions  and 
causes  of  action  under  the  repealed  statute,  where  the  excessive  fare  was 
paid  in  the  due  course  of  business  and  not  for  the  purpose  of  obtaining  the 
penalty. 

Bereral  causes  of  action  for  penalties  under  said  act  may  be  united  in  the 
ttme  petition. 

Where  such  action  stands  for  judgment  on  the  petition,  it  is  not  error  to 
KfoB  to  empanel  a  jury  to  assess  damages. 


Ebbos  to  the  District  Court  of  Lc^an  Oounty. 

The  original  action  was  brou^t  on  the  15th  of  August,  1874,  in 
the  Court  of  Common  Pleas  of  Logan  County,  by  the  defendant  in 
error,  against  the  plaintifi  in  error,  for  overcharging  passenger  fare 
in  violation  of  the  act  of  April  20, 1874,  (71  Ohio  Laws,  146). 

The  petition  contained  two  causes  of  action.  The  first  count 
ehaigea  that  the  defendant  on  Jxme  10, 1874,  had  demanded  and 
reodTed  from  the  plaintiff,  the  sum  of  thirty-five  cents  for  a  pas- 
flen^r  ticket  on  its  railroad,  from  Belief ontaine  to  New  Bichhmd, 
a  distance  of  9  9-10  miles,  over  which  portion  of  the  defendant's 
it)ad  the  plaintiff  desired  to  be  transported.  The  second  count  chu-ged 
(bat  the  defendant,  on  the  same  day,  had  collected  from  plaintiff 
who  was  tihen  a  passeneer  on  its  cars,  the  sum  of  thirty-five  cents 
for  fare  from  New  Biddand  to  Belief  ontaine,  a  distance  of  9  9-10 
ttiles.    Prayer  for  judgment  on  each  count  for  tl50. 
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Defendant  demnrred  to  this  petition  on  the  gronnd,  among 
others,  that  several  canses  of  action  were  improperly  joined,  and  to 
each  count,  that  it  did  not  state  facts  sufficient  to  constitute  a  can£e 
of  action.  These  demurrers  were  overruled,  and  the  defendant, 
being  in  default  for  want  of  answer,  demanded  a  jury  for  the  as- 
sessment of  damages,  but  the  court  refused  to  empanel  a  jmy, 
and  rendered  judgment  in  favor  of  the  plaintiff  for  $300  and 
costs. 

This  judgment  was  afterward  affirmed  by  the  district  court 

McIlvainb,  J.— The  statute  of  April  20, 1874  (71  Ohio  L.  146), 
after  enacting,  among  other  things,  that  a  corporation  ^  operating 
a  railroad  in  whole  or  in  part  in  this  State,  may  demand  ana  receive 
for  the  transportation  of  passengers  on  said  road,  not  exceeding  three 
cents  per  mile  for  a  distance  of  more  than  eight  miles ;  provided, 
the  fare  shall  always  be  made  that  multiple  of  five  nearest  reached 
by  multiplying  the  rate  by  the  distance ;''  further  provides  that 
"  every  such  corporation,  its  officers,  emplovees,  or  agents  who  shiJl 
violate,  or  permit  to  be  violated,  the  provisions  of  Siis  act,  or  any 
other  corporation,  its  officers,  employees,  or  agents,  who  diall  de- 
mand or  receive  a  greater  sum  of  money  for  me  transportation  of 
{)assengers  or  property  on  or  over  their  railroad  than  the  sum  sl- 
owed by  law,  shall  pay  to  the  party  aggrieved  for  every  such  over- 
charge a  sum  equal  to  double  the  amount  of  such  overchaige ;  but 
in  no  case  shall  the  amount  to  be  paid  be  less  than  one  hundred 
and  fifty  dollars." 

The  nrst  question  )*aised  on  the  demurrer,  and  chiefly  urged  in 
the  argument  of  the  case,  relates  to  the  constitutionality  of  the 
statute  upon  which  the  action  is  based.  !Numerous  objections  to 
the  validity  of  statute  are  urged.  It  is  contended,  that  if  the  right 
of  action  given  to  the  party  aggrieved  is  for  compensation  for  an 
injury,  the  province  of  a  jury  is  invaded  by  fixing  the  minimnm 
recovery  at  $150.  We  need  not  stop  to  consider  the  soundness 
of  this  proposition,  as  it  is  conceded  by  counsel  for  plaintiff  in  error, 
in  whicn  concession  we  entirely  concur,  that  the  minimum  sum  to 
be  paid  for  overcharging  fare,  where  the  actual  damage  of  the 
party  ag^eved  is  less  than  one  hundred  and  fifty  dollars,  is  in  the 
nature  of  a  penalty — ^is  punishment  rather  than  compensation. 

In  this  view  of  the  statute,  however,  it  is  contended,  that  a  vio- 
lation of  its  provisions  is  an  offence  against  a  pubKc  law.  And 
prosecutions  therefor  must  be  carried  on  in  the  name  and  bj  the 
authority  of  the  State  of  Ohio.  Sec.  20,  Art.  4,  Constitution. 
And  further,  that  if  for  a  violation  of  the  statute,  the  guilty  party 
cannot  be  prosecuted  in  a  civil  action.  The  rule  of  the  coae  of 
civil  procedure  which  declares  that  allegations  in  a  petition  not 
denied  by  answer  shall  be  taken  as  true,  violates  the  principle 
guaranteed  by  the  constitution.    Sec.  10,  Art  1,  that  no  ip&t- 
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son  in  any  criminal  case  shall  be  compelled  to  be  a  witness  against 
himself.    The  summing  up  of  the  argument  by  counsel,  I  quote : 

<<  These  conclusions  are  thus  reached :  If  tne  forfeiture  of  the 
statute  be  deemed  compensatory,  it  violates  the  great  civil  ri^ht 
of  trial  by  juiy ;  and  right  of  the  citizen  to  have  the  compensation 
for  injuries  done  measured  by  the  judgment  of  the  tribunal  For 
if  it  be  competent  for  the  legislature  to  prescribe  the  minimum  of 
compensation  in  any  case,  it  may  in  all  cases,  and,  as  in  the  pres- 
ent mstanoe,  may  fix  such  minimum  greatly  in  excess  of  any  prob- 
able or  even  possible  injury,  thus  reducing  the  right  of  jury  trial 
to  a  mockery. 

^  If  the  forfeiture  of  the  statute  be  deemed  punitive,  it  violates 
the  constitutional  guarantees  of  liberty  in  the  several  respects  above 
stated,  by  making  the  punishment  of  crime  against  the  sovereignty 
of  public  law  an  mstnunent  in  the  hands  of  private  malice,  fraud 
ana  conspiracy,  to  be  secured  without  jury  or  witnesses,  through 
the  virtual,  involuntary  confession  of  the  accused." 

The  principles  of  the  constitution  above  referred  to  are  wholly 
misapphed  by  counsel  in  argument.  These  provisions  were  not 
intended  to  inhibit  private  actions  for  damages-  resulting  from  the 
violation  of  a  public  statute,  nor  for  a  penalty  where  the  right  of 
action  therefor  is  given  to  the  party  aggrieved,  nor  even  prosecu- 
tions in  the  nature  of  qui  tam  actions.  All  prosecutions  for  the  vio- 
lation of  criminal  laws,  on  behalf  of  the  otate,  or  general  public, 
roust  be  in  the  name  of  the  State  and  by  its  authority,  and  in  such 
prosecutions  the  person  charged  cannot  be  compelled  to  be  a  wit- 
ness against  himself ;  but  where  a  right  of  private  action  is  given 
by  statute  for  a  penalty,  a  civil  action  in  tne  name  of  the  party 
Tinder  the  civil  code,  with  all  its  incidents,  is  the  proper  remedy 
unless  otherwise  provided  specially. 

Before  the  trial  in  the  court  below,  the  Act  of  1874  was  repealed 
bv  the  Act  of  March  30, 1875  (72  Ohio  L.  143),  as  follows :  *'  Sec.  2. 
That  the  said  Act  of  April  20,  1874,  be  and  the  same  is  hereby  re- 
pealed, and  the  repeal  of  said  act  shall  affect  and  annul  penalties 
accruing  or  accrued  under  said  act  or  the  Act  of  April  25,  1873, 
repealed  thereby ;  Provided,  that  no  railroad  company  or  corpora- 
tion shall  be  released  from  its  liability  in  actions  now  pending  and 
causes  of  action  heretofore  accrued  to  any  person  from  whom  such 
raihoad  company  or  corporation,  by  its  officers  or  agents,  shall  have 
demanded  and  received  fare  or  freight  at  a  rate  above  that  allowed 
by  law ;  Provided,  such  person  paid  out  overcharges  while  using 
such  rajlroad  in  the  due  course  of  his  or  her  business,  and  not  for 
the  purpose  or  with  the  view  of  obtaining  the  penaltjr  provided 
by  law  for  such  overcharge,"  etc.  Wherefore,  it  is  claimed,  that 
the  petition  was  not  sufficient  to  support  the  judgment  for  the  rea- 
son that  it  did  not  show  that  tiie  plaintifE  was  within  the  saving 
danse. 
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Whether  an  action  could  have  been  maintained  under  the  Act 
of  1874,  where  the  overcharge  was  not  paid  in  the  due  oourae  of 
business,  but  was  paid  for  the  purpose  of  obtaining  the  penal^, 
to  say  the  leart,  is  doubtful ;  but  it  is  clear,  that  since  its  repeal  in 
1875,  a  cause  of  action  arising  under  it  was  lost  by  the  repeal  un- 
less the  party  was  within  the  terms  of  the  saving  dause ;  yet  if  an 
action  was  pending  at  the  time  of  the  repeal  and  the  petition  stated 
a  cause  of  action  under  the  statute,  its  subsequent  repeal,  the  case 
being  in  fact  within  the  saving  clause,  did  not  render  the  petition 
insumcient.  And  we  think  tne  petition  was  sufficient  under  the 
Act  of  1874.  If  the  plain tifPs  case  was  obnoxious  to  the  chai]^ 
of  bad  faith,  the  petition,  however,  stating  a  cause  of  action  in 
the  terms  of  the  statute,  the  bad  faith  was,  under  the  Act  of 
1874,  a  matter  of  defence — assuming  that  the  payment  of  the  ex- 
cessive fare  was  not  in  the  due  course  of  business,  but  was  for  the 
purpose  of  obtaining  the  penalty — would  have  defeated  the  action. 
In  tne  case  before  us,  the  testimony  not  being  in  the  record,  we 
must  assume  that  it  was  shown  that  the  plaintifE  was  within  the 
saving  clause  of  the  repealing  statute. 

It  IS  also  claimed,  that  the  first  count  in  the  petition  is  bad  iat 
want  of  an  averment  that  the  plaintifi  was  a  passen^r  on  the  de- 
fendant's cars  from  Bellefontame  to  New  Richland,  or  that  the 
ticket  purchased  was  in  fact  used  by  a  passenger.  This  objection 
is  answered  by  the  principle  above  stated.  The  allegation  of  the 
petition  is  as  broad  as  tne  terms  of  the  statute,  namely :  that  the 
defendant  demanded  and  received  excessive  fare  from  tne  plaintifi 
for  the  transportation  of  a  passenger.  If  the  passenger  was  not 
transported,  or  in  other  words,  if  the  payment  oi  the  fare  was  not 
in  the  due  course  of  business,  but  was  made  for  the  purpose  of 
obtaining  the  penalty,  the  plaintiff  under  the  Act  of  1874^  was  not 
bound  to  aver  to  the  contrary,  until  such  fact  was  set  up  by  way 
of  defence. 

A  question  of  some  difficulty  is  raised  as  to  the  joinder  of  causes 
of  action.  Our  statute  provides  for  the  joinder  of  actions  as 
follows :  '^  The  plaintifi  may  unite  several  causes  of  action  in  the 
same  petition,  whether  they  be  such  as  have  heretofore  been 
denominated  legal  or  equitable,  or  both,  when  thev  are  included  in 
either  one  of  the  following  classes :  .  .  .  3.  Injuries,  with  or  with- 
out force,  to  person  or  property,  or  either,"  oec  60  of  the  code 
of  1853.  The  joinder  in  this  case,  if  justified  at  aU,  Ib  under  this 
clause. 

There  is  no  doubt  that  this  section  should  be  construed  libenJly 
for  the  purpose  of  preventing  multiplicity  of  actions;  and  we  are 
inclined^under  this  rule  of  construction  to  hold  that  the  causes  of 
action  in  the  petition  ai^  for  injuries  to  property ;  and  if  this  be 
so,  the  joinder  was  proper. 

The  wrongful  taking  of  another's  property  is  an  injury  to  the 
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jffoperiT.  Wrongfallj  demandiog  and  receiving  the  plaintiff's 
monejior  fare  in  excess  of  the  amount  authorized  bj  law,  was  an  in- 
jmy  to  her  in  her  -pTovertj.  Although  it  was  taken  without  protest, 
the  companj  acquired  no  right  to  retain  it.  It  being  unlawful  to 
demand  or  receive  it,  the  rai&oad  companj  unlawfully  exacted  and 
ooDverted  it ;  and  for  this  wrong  and  injury  the  statute  gave  the 
plaintiff  a  right  of  action ;  and  our  best  judgment  is,  that  several 
csQses  of  action  for  such  injuries  may  be  united  in  the  same 
petition. 

There  was  no  error  in  the  court  refusing  a  demand  by  the  de- 
fendant for  a  jury  to  assess  damages.  There  was  no  issue  of  fact 
for  a  jary  to  try.  The  statute,  upon  the  facts  admitted  by  the 
pleadinss,  fixed  the  amount  of  the  recovery.  If  an  issue  had  been 
joined  for  the  trial  of  which  either  party  might,  of  right,  have 
demanded  a  jury,  upon  the  findim^  of  the  jury  upon  the  issue  for 
the  plaintiff  below,  the  amount  oi  their  verdict  would  have  been 
eontroUed  by  the  statute. 

Jndgmoit  affirmed. 

OxET,  C.  J. — ^In  my  opinion  the  judgment  should  be  reversed  in 
part  aad  affirmed  in  part  The  second  cause  of  action  is  suffi- 
cient stated,  and  the  judgment  as  to  that  should  be  affirmed. 
The  nrst  cause  of  action  is  as  follows :  ^^  On  the  10th  day  of  June, 
1874,  the  plaintiff  was  at  Belief ontaine,  in  Lo^an  coun^,  and  de- 
sired to  go  from  there  to  the  town  of  New  Bichland,  in  said  county^ 
the  distance  of  nine  and  nine-tenths  miles.  At  the  office  of  said  com- 
pany, at  Belief  ontaine,  the  plaintiff  purchased  from  the  defendant's 
agent  a  ticket  from  Bellefontaine  to  New  Richland,  which  ticket 
i^presented  that  the  plaintiff  had  paid  her  fare  or  toll  from  Belle- 
fontaine to  New  Richland,  and  was  entitled  to  ride  on  defendant's 
can  on  said  road  (of  the  defendant)  from  Bellefontaine  to  New 
Bichland.  For  said  ticket  and  fare  as  aforesaid,  defendant,  by  its 
agent,  charged,  demanded,  and  received  of  the  plaintiff  the  sum 
a&d  price  of  thirty-five  cents,  and  the  plaintiff  paid  said  sum  of 
thirty-five  cents  for  said  ticket  and  fare,  whicn  was  more  than 
defendant  was  entitled  by  law  to  charge  and  receive  for  riding  on 
eaid  raihx)ad  said  distance  of  nine  and  nine-tenths  miles,  whereby 
an  action  has  accrued  to  the  plaintiff  for  the  same,  and  the  plaintiff 
is  entitled  to  have  and  receive  from  the  defendant,  bv  reason  of 
^epremises,  the  sum  of  one  hundred  and  fifty  dollars.'' 

Tne  statement  of  this  cause  of  action  is  not  aided  by  any  other 
'i^atter  in  the  record.  I  deny  that  such  statement  is  as  broad  as 
^  statute.  It  is  not  stated  in  terms,  nor  even  in  substance,  that 
the  plaintiff  below  was  transported  to  New  Richland.  The  statute, 
quoted  m  the  opinion  of  tne  court,  Umited  the  sum  which  the 
company  might  **  demand  and  receive,  for  the  transportation  of 

P^BBengers  on  said  road,"  to  a  sum  ^^not  exceeding  three  cents  per 
eA.&&RCa8.— SI 


S28  TOBTON  V.  X.y   L.  8.  AND  W.  BY.  CO. 

mile,''  and  made  hiffhij  penal  a  violation  of  ite  provisiona.  In- 
.  deed,  for  receiving  five  cents — ^the  amount  alleged  in  this  caoae  of 
action — ^in  excess  of  the  prescribed  fare,  the  penalty  mnst  be  at 
least  one  hundred  and  fifty  dollars ;  and  knowledge,  on  the  part  of 
the  agent,  that  the  sum  is  in  excess  of  the  lawful  fare,  is  not  made 
by  the  statute  a  material  element  in  maintaining  the  action.  Such  a 
statute,  according  to  well  settled  principles,  must  oe  construed  strictly. 
So  construed,  the  first  cause  of  action,  above  set  forth,  is  insufiident, 
in  failing  to  state  that  the  defendant  in  error  was  traosported  on 
the  road.  The  inhibition  is  not  against  the  sale  of  tickets  to  a 
purchaser  thereof,  but  receiving  an  unlawful  rate  of  fare  ^'  for  the 
transportation  of  passengers  on  said  road."  According  to  Ihe 
construction  of  the  majority,  a  right  of  action  accrued  to  the  de- 
fendant in  error  the  moment  she  bought  the  ticket  of  an  agent, 
and  there  was  not  left  to  the  company  even  locus  penitendss.  fiat 
in  my  opinion  no  penalty  is  incurred  under  the  statute,  unless  for 
the  act  of  transportation  actually  performed  by  the  company,  a 
sum  in  excess  oi  that  prescribed  in  the  statute  has  been  exacted. 
Nothing  of  the  sort  is  stated  in  the  first  cause  of  action,  and  henoe 
it  is  insufficient.  If  one  from  whom  ill^al  fare  is  exacted  is  not 
actually  carried,  he  may  recover  the  money  so  paid,  but  not  the 
penalty  prescribed  in  the  statute.  The  section,  of  course,  is  sa&> 
ceptible  of  the  meaning  ascribed  to  it  by  the  majority  of  the  court ; 
but  where  a  statute  highly  penal  in  its  provisions  admits  of  two 
probable  but  confiictii]^  constructions,  that  is  to  be  preferred 
which  is  most  f avorabfo  to  him  against  whom  the  penalty  is 
asserted. 


ToBTON 
V. 

MiLWAiTXEB,  Lakb  Shobb  ahb  Wbstebn  Bt.  Ck). 
(Adwmee  CkuBy  Wuoontm.    February  7, 1882.) 

A  regulation  by  a  railway  company  by  which  one  who  has  paid  his  fare  be- 
tween two  points  on  the  road,  but  desires  to  stop  over  at  an  intennediate 
point,  is  required  to  procure  a  stop-oTer  ticket  from  the  conductor  and  pre- 
sent it  to  the  conductor  of  the  train  on  which  he  seeks  to  complete  his  joaney 
as  eyidence  of  his  right  to  do  so  without  further  payment,  is  a  reasonable 
regulation. 

If  the  passenger,  in  such  a  case,  asks  the  proper  conductor  for  a  stop-over 
ticket,  and  through  the  conductor's  f  atdt  reoeiyes  instead  thereof  only  a  trip 
check,  the  second  conductor  may  still  demand  of  him  the  additional  fare, 
and,  upon  his  refusal  to  pay  it,  may  eject  him  from  the  train  at  some  uaoal 
stopping  plaoe^  using  no  unnecessary  force;  and  such  ejection  wiU  be' so 
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grcmnd  of  recoTeiy  affUDrt  the  company,  though  such  oompanyinU  be  liable 
to  the  passenger  for  we  fault  of  the  first  conductor. 

Appeal  from  connty  court,  Milwaukee  county. 
Nathaniel  Pereles  &  Sons  and  E.  P.  Smith  for  respondent. 
Cottrill,  Gary  &  Hanson,  for  appellant. 

Cole,  C.  J. — It  is  an  admitted  fact  that  the  plaintiff  purchased 
a  ticket  at  Marion  for  transportation  over  the  defendant's  road  to  Osh- 
koeh,  and  took  the  train  at  the  former  place.  For  the  purposes  of 
this  appeal  it  is  assumed  that  he  delivered  that  ticket  to  the  first 
conductor,  Sherman,  and  asked  for  a  lay-over  ticket  at  Clinton  ville, 
an  intermediate  station,  and  that  through  the  fault  or  mistake  of 
the  conductor  he  received  a  trip  or  train  check  instead  of  a  stop- 
over ticket,  which  he  asked  for,  and  which  the  conductor  under- 
took to  give  him.  It  may  further  be  assumed  that  he  was  not 
boond  to  read  the  check,  and  was  guilty  of  no  negligence  in  not 
reading  it,  though  it  would  certainly  have  notified  him  that  it  only 
entitl^  him  to  ride  on  that  train,  and  tlien  have  called  the  atten- 
tion of  the  conductor  to  the  mistake  he  had  made. 

These  facts  bein^  assumed  in  the  plaintiffs  favor,  we  mav 
further  assume  that  nis  account  of  the  circumstances  attending  his 
ejection  from  the  train  is,  in  the  main,  correct.  He  says,  in  sub- 
stance, the  next  morning,  when  he  took  another  train  at  Clinton- 
nl!e,  under  charge  of  another  conductor,  when  asked  for  his  ticket 
he  presented  the  check  which  Sherman  had  given  him.  The  second 
GODdacto>-properlj  told  him  that  he  could  not  ride  on  his  train  on 
that  check ;  that  it  was  only  ^ood  with  Sherman ;  and  that  he  must 
either  pay  his  fare  to  Oshkosn  or  leave  the  train.  This  was  said 
to  the  plaintiff  while  upon  the  cars  at  Clintonville,  before  the  train 
started,  and  while  he  nad  ample  opportunity  to  leave  the  train. 
Indeed,  the  plaintiff  testified  that  this  same  conversation  was  re- 
peated before  the  train  started  from  Clintonville,  the  conductor  all 
the  time  telling  him  that  the  check  gave  him  no  right  to  ride  on  his 
train,  that  he  must  either  pay  his  fare  or  leave  the  train,  while  he 
asserted  his  ri^ht  to  go  on  that  train,  because  he  had  once  paid  his 
im.  Thus  the  matter  stood  when  the  train  left  Clintonville,  the 
plaintiff  remaining  on  the  caiOj  and,  as  the  train  approached  the 
next  station,  upon  his  fare  being  again  demanded  by  me  conductor, 
and  refused,  he  was  forcibly  ejected  from  the  train  at  the  Bear 
Cieek  station,  more  than  six  miles  from  Clintonville.  He  was  left 
^  the  station  at  about  3.30  o'clock  in  the  morning  on  the  28th  of 
October ;  the  depot  was  closed,  and  he  was  unable  to  obtain  shelter ; 
be  was  exposed  to  cold,  damp  winds,  contracted  a  violent  cold,  and 
became  sick.  This  exposure  and  sickness  resulting  from  being 
ejected  from  the  train  at  the  time  and  in  the  manner  he  was,  con- 
Btitkited  his  principal  claim  for  damages* 
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On  the  quefition  of  dama^  the  learned  connty  court  diai^ 
the  jniT  that  if  they  found  tne  facta  relating  to  the  purchase  and 
Burrender  of  the  ticKet  by  the  plaintiff,  and  his  expulsion  from  Ae 
train,  to  be  as  detailed  bj  the  plaintifPs  witnesses,  that  then  llie 

Slaintiff  was  entitled  to  recoyer  rnll  compensatory  damages  for  the 
ef  endant's  acts ;  that  in  assessing  such  damages  the  pkintiff  wa& 
entitled  to  reooyer  not  only  for  the  mere  pecuniary  loss  and  expense, 
loss  of  time,  and  inability  to  attend  to  ms  business  directly  result- 
ing from  said  acts,  but  also  bodily  suffering,  mental  pain,  and  dis- 
quietude, and  the  sense  of  injury  and  humiliation  felt  from  the 
indignity  inflicted  in  being  so  unjustly  expelled  from  the  cars ; 
that  this  would  include  all  bodily  ailments,  lameness,  suffering,  and 
fatigue  resulting  from  his  being  so  ejected,  or  from  the  exposnre 
to  the  weather  m  the  night ;  that  in  considering  the  question  of 
damages  the  jury  might  take  into  account  the  manner  and  time  of 
the  plaintiff  being  ejected  from  the  cars,  the  situation  imd  snrronnd- 
iujgs  of  the  place  where  he  was  so  ejected,  and  all  circumstances 
which  had  been  shown  going  to  aggrayate  the  injury,  and  assess  fnll 
dama^  therefor. 

This  is  the  substance  of  the  chai^  on  the  question  of  damages, 
and  it  manifestly  goes  upon  the  hypothesis  that  the  plaintiff  had  a 
right  to  ride  upon  the  train  on  the  facts  detailed  by  nim,  and  that 
his  expulsion  therefrom  was  unlawful  In  this  yiew  we  think  the 
learned  county  court  erred.  The  learned  counsel  for  the  defendant 
insists  that  no  claim  for  any  damages  whateyer  was  shown  or 
established.  He  says  the  ticket  first  bought  was  for  a  continnous 
passage  from  Marion  to  Oshkosh,  and  that  as  the  plaintiff  yolnn- 
tarily  left  the  train  at  Clintonyille  the  company  was  under  no 
obligation  to  giye  him  a  stop-oyer  check  or  transport  him  on 
another  train.  But  the  conductor,  Sherman,  testified  that  he  was 
accustomed  to  giye  these  stop-oyer  checks  when  requested  by  pas- 
sengers, and  he  was  doubtless  authorized  to  giye  them.  The  reason 
why  he  did  not  giye  one  to  the  plaintiff  when  he  took  np  his 
through  ticket,  he  says,  was  because  the  plaintiff  did  not  ask  for 
one,  hding  then  uncertain  whether  he  would  stop  at  Clintonnlle 
or  not,  consequently  he  gaye  him  a  trip  or  train  cneck  only.  This 
was  Sherman'^B  understanding  in  the  matter,  and  a  stop-oyer  check 
was  not  giyen  because  it  was  not  asked  for,  and  not  for  the  reason 
that  it  was  unusual  to  giye  them.  So  that,  without  attempting  to 
settle  the  conflict  in  the  testimony  upon  this  point,  we  assume  that 
a  stop-oyer  check  was  asked  for  by  the  plaintiff  when  he  surrendered 
his  ticket,  and  that  it  was  the  conductor's  fault  that  he  did  not  re- 
ceiye  one. 

Then  the  question  arises,  was  the  plaintiff  entitled  to  ride  on  a 
subsequent  train,  not  haying  a  proper  stop-over  check,  or  was  the 
second  conductor  justified  under  the  circumstances  in  putting  him 
off  the  train  when  he  refused  to  pay  his  faret    The  court  beloT 
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held  that  a  mle  or  regalation  of  a  railway  company  reqniring  pas^ 
sengen  who  ride  upon  its  trains  to  procure  from  the  conductor,  or 
person  in  charge  of  the  train,  a  stop-orer  check  if  they  desired  to 
stop  before  concluding  their  ioumey  or  before  reaching  the  point 
to  which  they  Uad  purchased  a  ticket,  was  a  reasonable  rule  and 
binding  on  pafisengers  riding  on  its  trains.  The  correctness  of  this 
proposition  is  haraly  debatable.  Now  it  is  practically  conceded 
that  the  defendant  company  had  such  a  rule  or  regulation  for  the 
^ide  of  its  conductors,  Ii  it  had,  it  would  necessarily  follow  that 
It  was  the  clear  duty  of  the  second  conductor  to  obey  and  enforce  the 
mle  or  regulation.  Consequently  he  was  perfectly  justifiable  in  eject- 
ing the  plaintifE  from  his  train  when  plainljfi  had  no  proper  youcher, 
produced  no  sufficient  eyidence  of  his  right  to  ride  thereon,  refused 
to  pay  fare,  and  he  himself  was  ignorant  of  the  transaction  be- 
tween the  plaintiff  and  the  conductor  Sherman.  It  seems  to  us 
there  was  no  other  course  for  him  to  pursue  under  the  rules  of  the 
oompany,  for  he  was  certainly  not  bound  to  take  the  plaintifPs  word 
that  he  had  paid  his  fare,  and  that  Sherman  had  made  a  mistake  in 
not  giying  him  a  stop-oyer  check. 

It  is  apparent  that  the  right  of  the  plaintiff  to  ride  on  the  train 
without  a  proper  youcher,  and  the  right  of  the  second  conductor 
to  eject  hun  for  want  of  said  youcher,  were  inconsistent  rights, 
which  could  not  co-exist  at  the  same  time.  Therefore,  under  the 
nileolthe  company,  the  second  conductor  was  merely  authorized 
uid  required  to  put  the  plaintiff  off  his  train  when  he  refused  to 
payfaie,  using  no  more  yiolence  than  was  necessary  to  accom- 
plish his  object,  for  the  plaintiff  had  no  right  to  remain  on  the 
tram  without  a  proper  youcher,  or  producing  some  eyidence  show- 
ing he  was  entitled  to  carriage  on  that  tram  without  paying  ad- 
ditional fare ;  for,  suppose  the  plaintiff  had  receiyed  from  Sherman 
when  he  surrendered  me  ticket  the  proper  stop-oyer  check,  but  had 
lost  it  before  he  took  the  subsequent  train,  could  he  haye  insisted  in 
that  ease  upon  riding  on  a  train  with  another  conductor  without 
paying  fare  ?  It  seems  to  us  he  could  not.  It  woidd  be  the  duty 
of  the  second  conductor,  in  the  case  supposed,  to  eject  him  from  the 
tndn  on  his  refusing  to  pay  fare,  at  some  usual  stopping  place, 
losing  no  unnecessary  force.  So,  here,  the  plaintiff  was  not  entitled 
upon  anything  he  showed  the  second  conductor  to  ride  on  his 
tnin.  That  conductor,  therefore,  had  the  lawful  right  to  eject  him 
^m  it;  nay,  he  was  bound  to  do  so,  in  obedience  to  the  reasonable 
fnleB  of  the  company  which  required  a  passenger  to  obtain  from 
his  conductor  a  stop-oyer  checK,  when  he  desired  to  stop  before 
'^^ushuig  the  place  to  which  he  had  purchased  a  ticket ;  and  the 
inistake  or  fault  of  the  conductor  in  not  giying  him,  on  request, 
mch  a  check,  would  not  pre  him  a  lawful  right  to  ride  on  the 
second  train,  though  he  might  recoyer  damages  against  the  company 
^  the  wrongful  act  of  the  first  conductor.    Townsend  v.  N.  x . 
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The  case  of  Towiuaend  t;.  By.  sapra,  ia  quite  in  point  (m  the 
qnestion  we  are  oonaidering.  There  the  plaintiff  purchased  a 
ticket  at  the  Sing  Sin^  station  for  Bhinebeck,  bnt  took  a  Inin 
going  no  further  north  uian  Pouffhkeepaia  llie  conductor  od  the 
train  called  for  tickets,  and  the  plaintin  handed  him  hie  ticket  re- 
ceiving back  no  check  or  other  evidence  showing  a  right  to  a  pas- 
aage  on  any  other  train  of  the  defendant :  nor  did  the  ^dntifi  ask 
for  a  return  of  his  ticket,  or  for  any  sucn  evidence.  He  left  the 
traiu  at  Pouffhkeepsie,  where  it  stopped^  aud  waited  until  another 
train  arrivea  from  New  York  going  to  Albany,  which  he  took. 
After  the  train  started  ^'the  conductor  called  upon  him  for  his 
ticket,  in  reply  to  which  the  plaintiff  told  him  that  he  had  pnr- 
chaaed  a  ticket  from  Sing  Sing  to  Bhinebeck,  which  the  oondactor 
of  the  other  train  had  not  given  back  to  him.  Some  of  the  ims- 
aengers  told  the  conductor  that  the  plaintiff  had  such  a  ticket 
The  conductor  told  the  plaintiff  that  it  was  his  duty,  in  case  he  had 
no  ticket,  to  collect  the  fareLand  that  the  other  conductor  wonld 
make  it  right  with  him.  The  plaintiff  refused  to  pav  &re,  and 
the  conductor  told  him  he  must  leave  the  train.  Hiis  tne  plaintiff 
refused  to  do,  insisting  upon  his  right  to  a  passage  to  Bhinebeck 
upon  the  ticket  which  the  conductor  of  tlie  other  train  had  taken. 
IJpon  the  arrival  of  the  train  at  Staatsbuig,  a  regular  station,  the 
plaintiff  still  refusing  to  pay  fare  or  to  leave  the  train  upon  re- 
quest, was  taken  hold  of  and  such  force  used  as  was  necessaiy  to 
overcome  his  resistance,  and  ejected  from  the  car."  The  ooort 
held  that  he  was  lawfully  put  off  the  train,  notwithstanding  the 
wrongful  act  of  the  previous  conductor  in  taking  his  ticket  The 
ease  is  well  considered,  and  the  opinion  of  Judge  Qrover  is  very 
instructive.  Substantiallv  the  same  doctrine  as  to  the  ri^^ts  and 
duties  of  passengers  is  laid  down  in  Shelton  v.  By.,  29  Ohio  8t 
314 ;  Dawes  v.  By.,  86  Conn.  S87 ;  and  McClure  v.  By.,  34  Hd.  53i 
The  cases  of  Toledo  v.  McDonough,  53  Ind.  389 ;  Buniham  v.  By., 
63  Me.  398 ;  Palmer  «;.  By.,  SBich.  (S.  C.)  580;  Hamilton  v.  Bj., 
53  N.  Y.  35 ;  and  English  v.  Oanal  Oo.,.66  K  Y.  454,  are  dearly 
difitingniflhable  from  the  case  before  us. 

Putting  the  'plaintiff  off  the  train,  then,  at  Bear  Greek  station 
was  not  an  unlawful  act.  It  was  what  the  second  conductor  was 
bound  to  do  in  the  discharge  of  his  duty  to  the  company.  It  is 
true,  as  a  consequence  of  being  ejected  at  that  place,  at  that  time, 
in  the  ni^ht,  he  contracted  a  violent  cold  and  became  sick*  Bat  this 
exposure  ne  really  brouffht  upon  himself  by  his  own  conduct  Why, 
then,  should  he  complain  about  it  2  He  was  distinctly  told  at 
Clinton viUe  he  coxdd  not  ride  on  the  train  unless  he  paid  his  fare. 
He  had  an  ample  opportunity  to  leave  the  train  at  that  place.  Bat 
he  persistently  refused  either  to  leave  the  train  or  pay  his  fare,  pre* 
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femng  to  take  Iub  chances  npon  bein^  put  off  at  some  subBequent 
station.  He  was  told  by  the  concnictor  he  wonld  be  put  off 
at  the  next  station  nnless  he  paid  his  fare.  He  might  not  have 
been  familiar  with  the  snrronndings  at  Bear  Creek  station,  bnt  he 
certainlj  knew  he  would  be  put  off,  probably,  in  the  night  time. 
The  weather  was  cold,  and  he  was  liable  to  be  eiroosed  on  leaving 
the  train.  All  these  things  he  knew  or  shonld  have  known,  bnt 
he  chose  to  remain  on  uie  train  and  abide  the  consequences. 
Under  the  circnmstances  he  ought  not  to  recover  damages  for  any 
ezposore  or  sickness  which  he  brought  upon  himself  oy  his  own 
foolish  and  perverse  conduct.  For,  as  we  have  said,  lie  was  not 
entitled  to  a  passage  on  that  train,  and  was  rightfully  removed 
therefrom. 

We  are  not  called  upon  on  this  appeal  to  determine  definitely  what 
damages  the  plaintiff  is  entitled  to  recover  for  the  wrongful  act  of 
the  first  conouctor.  It  will  be  in  time  to  consider  that  question 
when  it  shall  properly  arise.  We  now  only  intend  to  decide  that 
the  charge  of  me  county  court  before  referred  to,  which  directed 
the  jury,  in  the  event  they  found  in  favor  of  the  plaintiff,  that 
thev  should  assess  damaires  for  injuries  arisinir  from  sickness,  ex- 
pc4e,  or  boday  sofferi^which  i«8nlted  from  hie  being  jastlj 
eipelled  from  the  train  at  Bear  Creek  station,  was  erroneous.  For 
the  reasons  riven  the  plaintiff  was  not  entitled  to  recover  any 
damages  on  £at  ground.  The  other  exceptions  taken  to  instruc- 
tions given,  or  refusals  to  give  instructions,  need  not  be  oon- 
sidere£ 

The  judgment  of  the  county  court  is  reversed,  and  a  new  trial 
ordered. 

BeePetiiev.  Pomi^lvuiia  R  B.  Go.,  1  Am.  andBng.  B.  R  Gas.  268. 


Albert  D.  Swah 

V. 

Mahohxstieb  and  IjAwrenob  Baclboad. 

(Adwine$  due.    MaMaekiaOUy  Jamuary,  1882.) 

A  railroad  company  made  a  discount  of  fifteen  cents  upon  tickets  uur- 
chaied  of  a  ticket  agent.  Until  the  time  advertised  for  the  departure  ox  the 
tnio  bad  expired  the  ticket  agent  had  been  in  his  ofSce.  He  left  it  after 
thit  time,  and  while  the  train  was  approaching,  to  aid  the  station  agent,  as 
he  was  accQstomed  to  do,  in  loading  the  baggage.  While  the  phdntiff  did 
not  approach  the  ticket  office  to  find  it  vacant  and  the  ticket  seller  absent 
until  after  the  time  had  expired  for  the  departure  of  the  train  as  advertised, 
there  was  sufficient  time  for  him  to  have  purchased  his  ticket  before  the 
aetoally  started  from  the  station  if  the  ticket  seller  had  then  been  in 
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the  office.  Hie  eotered  the  tnin  withoat  e  ticket,  and  the  conductor,  acting 
eooording  to  the  rules  of  the  oompeny,  demanded  the  foil  price  for  the  fare, 
which  the  plaintiff  refused  to  pay,  inflating  upon  his  right  to  he  canied  for 
the  reduced  rate,  which  he  tendered,  but  which  the  conductor  ref  need.  The 
plaintiff  was  expelled  from  the  train  at  the  next  station.  Bdd^  that  he  vbs 
properly  expelled  from  the  cars;  and  kM  further,  that  he  was  not  entiM 
to  pur^ase  a  ticket  at  the  station  where  he  was  expelled,  and  demand  to  be 
earned  on  the  same  train. 

AcnoH  of  tort  in  two  counts.  The  caae  was  sabmitted  on  agreed 
factBy  the  material  parts  of  which  appear  in  the  abstract  of  opinion. 
The  Superior  Court  ordered  judgment  for  the  defendant ;  and  ^e 
plaintiff  Jh>pealed  to  this  court 

K  T.  Burley,  for  the  plaintiff. 

J.  W.  FellowBy  W.  L.  Thompson  and  J.  H.  Oeoige  for  the  de- 
fendant. 

Dkvkhb,  J. — ^The  r^nlation  that  all  passengers  who  shall  pur- 
chase tickets  before  entering  the  cars  of  a  railroad  company  to  be 
transported  therein  shall  be  entitled  to  a  small  discount  from  the 
advertised  rates  of  fare,  but'that  if  such  ticket  is  not  porchased  the 
full  rate  of  fare  shall  be  charged,  is  a  reasonable  one,  and  in  no 
way  violates  the  rule  which  in  Kew  Hjunpshire  has  the  sanction 
of  the  statute  law  that  the  rates  shall  be  the  same  for  aU  penons 
between  the  same  points.  Commonwealth  t;.  Power,  7  Met.  596; 
Johnson  v.  Connecticut  River  Railroad,  46  N.  H.  213 ;  St.  LouiB 
and  Alton  Railroad  v.  South,  43  HI.  176 ;  Illinois  Central  Railroad 
^.  Johnson,  67  HI.  312 ;  Indianapolis  Railroad  v.  Rinard,  46  Ind. 
293 ;  Du  Laurans  v.  St.  Paul  Railroad,  15  Minn.  49.  The  nnmber 
of  persons  carried,  the  rapidity  with  which  the  cars  move,  the  fre- 
quencv  and  shortness  of  their  stops,  the  delay  and  inconvenience 
of  making  change,  the  various  details  to  be  attended  to  by  the  con- 
ductor wnile  the  train  is  in  motion  or  at  the  stations,  the  importance 
to  the  railroad  company  of  conducting  its  business  at  fixed  placefi, 
render  the  mode  of  payment  by  tickets  previously  purchased  one 
of  advantage  to  the  railroad  company  ana  convenience  to  tlie  pub- 
lia  A  passenger  who  is  without  a  ncket  and  declines  to  pay  fall 
fare  may  ordinarily  be  ejected  from  a  train  at  a  station  as  one  who 
absolutely  refuses  to  pay  his  fare.  State  v.  Gould,  53  Maine,  279 ; 
Stephen  v.  Smith,  29  Vt.  160 ;  Hilliard  v.  Goold,  34  N.  H.  230; 
and  cases  cited  supra. 

These  t>osition8  are  not  controverted, by  the  plaintifi,  who  main- 
tains that,  although  he  had  no  ticket,  he  was  entitled  to  be  carried 
for  the  price  of  one  in  view  of  his  failure  to  procure  one  under  the 
circumstances  hereafter  stated. 

The  table  of  prices  advertised  by  the  defendant  authorized  the 
ticket  seller  to  make  a  discount  of  fifteen  cents  had  the  plaintifi 

Eurchased  one  for  the  journey  he  proposed  to  make  from  Derry  to 
Awrence,  the  advertised  fare  being  sixty-five  cents.    Until  the 
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tiine  adrertified  for  the  departure  of  the  train  from  Deny  had  ex- 
pired the  ticket  seller  had  been  in  his  office.  He  left  it  after  that 
time  and  while  the  train  was  approaching,  in  order  to  aid  the  sta- 
tion a^ent,  as  he  was  accnstomed  to  do,  in  loading  the  baggage 
upon  tbe  passenger  trains.  While  the  plaintiff  did  not  approach 
tne  ticket  office  to  &id  it  vacant  and  the  ticket  seller  absent  until 
after  the  time  had  expired  for  the  departure  of  the  train  as  adver- 
tised, there  was  sufficient  time  for  him  to  have  procured  his  ticket 
before  the  train  actually  started  from  the'station  if  the  ticket  seller 
had  then  been  iu  the  office.  He  entered  the  train  without  a  ticket, 
and  the  conductor,  acting  according  to  the  rules  of  the  company, 
demanded  the  full  price  for  the  rare,  sixtj-five  cents,  which  the 
plaintiff  refused  to  pay,  insisting  upon  his  right  to  be  carried  for 
nfty  cents,  the  price  of  a  ticket,  which  he  tendered,  but  which  the 
conductor  refused,  telling  the  plaintiff  he  must  leave  the  train  at 
the  next  station  unless  the  demand  for  full  fare  was  complied  with. 
On  the  arrival  of  the  train  at  the  next  station  the  plaintiff,  failing 
to  comply  with  the  demand  of  the  conductor,  was  ordered  by  him 
to  leave  the  train,  which  he  did. 

Upon  this  part  of  his  case  the  plaintiff  contends  that,  inasmuch 
as  he  went  to  the  office  to  procure  a  ticket  and  was  unable  so  to  do 
as  above  stated,  he  was  entitled  to  be  carried  for  the  price  of  a 
ticket,  which  he  tendered ;  and  that  his  exclusion  from  the  train 
was  therefore  unjustifiable. 

It  has  been  held  in  a  few  cases  that  the  offer  to  carry  passengers 
at  a  less  rate  if  tickets  were  procured  was  in  the  nature  of  a  pro- 
posal like  other  proposals  to  enter  into  a  contract  dependent  for  its 
acceptance  upon  the  compliance  with  its  condition  ;  that  it  might 
be  withdrawn  at  any  time ;  that  closing  the  office  for  the  sale  of 
tickets  was  such  withdrawal ;  and  that  the  offer  carried  with  it  no 
obligation  on  the  part  of  the  company  to  open  an  office  or  to  keep 
snch  office  open  for  any  length  oi  time,  it  being  merely  an  offer  to 
make  the  deduction  if  the  ticket  should  be  procured.  Crocker  v. 
New  London,  Willimantic  and  Palmer  Bailroad,  24  Conn.  249 ; 
Bordeaux  v.  Erie  Bailwav,  8  Hun,  579. 

In  a  much  larger  number  of  cases,  and  with  much  better  reason, 
it  has  been  held  that  where  the  railroad  undertakes  to  conduct  its 
buriness  by  means  of  tickets,  whether  it  requires,  as  it  may,  the 
poflBesdon  of  a  ticket  as  a  prerequisite  to  entering  itfi  cars,  or 
whether  it  offers  a  deduction  irom  the  regular  or  advertised  rate  to 
one  who  shall  procure  a  ticket  in  advance,  it  is  a  part  of  its  dutv 
to  afford  a  reasonable  opportunity  to  obtain  its  tickets.  St.  Louis 
and  Alton  Bailroad  t^.  south,  ubi  supra ;  Chicago  and  Alton  Bail- 
nxid  V.  Fl<^,  43  HI.  364 ;  Jeffersonville  Baiboad  v.  B^rs,  38 
Ind.  116 ;  ^ianapolis  Bailroad  v.  Binard,  46  Ind.  293 ;  Du  Lau- 
nDBv.  Bt.  Paul  Bailroad,  15  Minn.  49. 

Adopting  on  this  part  of  the  case  the  rule  most  favorable  to  the 
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ptriiitifF,  be  waft  affiwrdfad  a  fair  and  reawonaMe  opportimity  to  ob- 
tain a  ddeL  Ddaja  mnrt  necesBaiil j  from  time  to  time  ftrise  m 
the  fMugHBM  of  a  train  from  a  Tarietr  of  incidental  cinsomstanees, 
bat  at  me  irfatiowa  eTerything  maj  be  definitely  arranged  with  lef- 
cfcnee  to  tbe  time  wben,  by  tbe  Gehednle,  the  train  is  to  depart 
Tbe  traTeOer  dioiild  be  at  the  station  sofficiently  earl^  to  make  the 
oidniaiy  preparatioii  for  bis  joomey  aooording  to  this^  and  has  a 
light  to  expect  that  other  matten  in  which  he  is  interested  will  be 
aeeommodated  to  the  adiednle  arranged^  that  suitable  persons  will 
then  be  at  die  station  to  take  diaige  of  his  baggage,  ana  to  provide 
him  with  tidoetBL  He  had  a  reasonable  opportunity  to  procure  a 
ticket*  if  for  a  time  sufficient  to  attend  to  tne  business,  and  up  to 
the  time  wbok  the  train  was  adTortised  to  depart  the  ticket  office  was 
open  and  then  was  a  proper  person  in  attendance.  The  delay  of 
the  tiain  did  not  enlarge  nis  rights^  nor  would  it  entitle  him  to  in- 
sist  that  at  the  station  whence  he  was  to  start  the  office  of  the 
ticket  aeUer  should  not  be  doeed  until  its  arrivaL  Trains  may  be 
debyed  for  homa,  eepedally  during  the  storms  of  winter,  from 
causes  whidi  cannot  be  ecmtrolled.  The  ticket  aeUers,  especially 
at  the  numeroQB  amall  stations,  roust  have  imposed  upon  them 
nnmerona  other  duties^  and  it  would  not  be  a  reasonable  rule  that 
ahonld  compd  them  to  be  at  their  posts  sometimes  for  hours  after 
the  time  when  ererythim^  at  the  station  should  have  been  arranged 
for  the  dqpartoieL  St.  liouis  and  Alton  "Railpoad  v.  South,  nbi 
aupia. 

The  cases  of  Porter  v.  New  York  Cmtral  Bailroad,  31  Barb. 
853;  NeII]8«.6ame,30N.  Y.505;  Chase  t?.  Same,  26  K.  Y.  523, 
are  iq>parently  only  in  conflict  with  these  views,  as  Uiey  all  dep^d 
upon  a  statute  of  New  Y<H*k  mplicable  to  the  New  x  ork  C^tral 
Bailroad  alone,  which  requires  it  to  keep  its  offices  open  ^  at  least 
one  hour  prior  to  the  departure  of  each  pass^iger  train  from  each 
station."  This  has  been  held  to  mean  its  actual  departure,  and 
that  road  is  necessarily  governed  by  this  positive  provision  of  law. 

The  plaintifi,  having  no  right  to  insist  on  being  carried  for  the 
price  of  a  ticket,  and  declining  to  pay  the  regular  fare,  was  prop> 
erly  excluded  from  the  train  on  its  arrival  at  Windham,  one  of  the 
stations  on  the  road. 

While  the  train  stopped  at  Windham,  and  after  his  exdasion 
therefrom,  he  applied  to  the  ticket  seller  for  a  ticket  from  Wind- 
ham to  Lawrence,  tendered  him  the  money  therefor,  which  the 
ticket  seller  accepted,  but  upon  being  informed  of  the  facts  by  the 
conductor,  that  tne  ]>laintiff  had  taken  passage  at  Deny,  and  re- 
quested not  to  sell  him  a  ticket,  declined  so  to  do  and  tendered  to 
tne  plaintifiE  his  money,  which  the  plaintiff  declined  to  receive,  at 
the  same  time  stating  ^^that  he  wished  to  go  on  that  train.'* 
Under  the  direction  of  the  conductor  the  train  started,  leaving  the 
plaintifE  at  the  station,  who  proceeded  thence  to  Lawrence  by  ea^ 
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lUge,  a  distaQoe  of  twelve  miles,  there  not  being  another  train  until 
five  horns  later. 

If  his  original  ezdnsion  were  lawful  from  the  train,  the  plain- 
tiff contends  on  these  facts  that  the  railroad  company  has  no  justi- 
fication for  refusing  thereafter  to  transport  him  to  ^Lawrence.  The 
plaintiff  did  not  se^  to  purchase  a  ticket  from  Windham,  or  offer 
the  money  therefore  except  to  prosecute  his  journey  to  Lawrence 
by  the  same  train  which  he  haa  entered  at  Deny,  and  from  which 
he  had  been  rightfully  excluded.  Because  tickets  are  sold  from 
Windham  to  Lawrence  he  contends  that  he  desired  to  make  a  new 
contract  at  the  re^ar  price  from  that  poin^  which  the  defendant 
as  a  common  earner  of  "paaaengers  had  qo  right  to  refuse.  What* 
ever  might  be  his  rights  if  he  had  sought  to  purchase  a  ticket  for, 
or  go  by,  a  subsequent  train  from  Windham,  ne  sought  to  continue 
a  transaction  which  had  commenced  by  his  entering  the  cars  at 
Deny  to  go  to  Lawrence,  when  he  had  thus  impliedly  contracted 
to  pay  the  r^ular  fare  for  that  journey,  which  mduded  the  dis- 
tance from  Windham.  He  was  not  in  the  situation  of  a  passenger 
whose  journey  was  to  commence  at  Windham;  he  had  already 
been  brought  from  Derry,  and  the  claim  that  he  should  have  been 
curried  by  the  same  train  from  Windham  on  paying  from  that 
point  was  a  daim  that  he  might  renew  the  same  contract  he  had 
aheady  broken  by  paying  for  the  distance  over  which  the  journey 
was  yet  to  be  prosecuted,  while  he  made  none  for  the  distance  over 
which  he  had  already  been  transported.  While  the  journey  which 
he  had  commenced  and  for  whicn  he  had  contracted  to  pay  con- 
tinued, he  could  not  at  his  pleasure  break  it  into  two  separate  trans- 
actions. That  which  he  sought  to  make  had  been  included  in  hia 
original  contract,  and  the  de&ndant  was  not  obliged  to  readmit  him 
to  the  same  train  from  which  his  exdusion  had  been  proper,  so 
long,  at  least,  as  he  persisted  in  his  violation  of  the  contract  nehad 
originally  made. 

m  O'Brien  v.  Boston  and  Worcester  Bailroad,  15  Gray,  30,  it 
vas  held  that  a  person  who  had  been  properly  ejected  for  nonpay- 
ment of  fare  at  a  place  where  there  was  no  station  could  not  by 
again  entering  the  cars  and  tendering  the  fare  obtain  the  right  to 
oe  carried  by  them.  If  this  case  is  distinguishable,  as  the  pEdntiff 
SQggests,  by  the  fact  that  the  exclusion  was  there  not  at  a  station, 
and  the  re-entiy  into  the  cars  was  at  a  place  where  the  company 
was  not  bound  to  receive  passengers,  it  is  also  distinguishable,  and 
in  this  matter  not  in  favor  of  the  plaintiff,  by  the  fact  that  the  per- 
son there  excluded  offered  to  pav  the  entire  fare  for  the  journey 
which  he  had  commenced.  Ii  the  rightful  exclusion  take  place  at 
a  station,  it  is  not  an  unreasonable  rule  that  the  person  excluded 
should  pay  the  fare  over  the  distance  already  travelled  before  he 
can  purchase  a  ticket  from  such  station  for  the  remainder  of  the 
jonmey,  which  will  entitle  him  to  be  carried  on  the  same  train. 
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Thk  poi^  w  diFBcdjr  adjudged  in  Stone  v.  Chicago  and  North- 

mL  47  iowm,  82.    To  the  same  point  O'Brien  v,  New 


BailroML  47  lowm,  82.    To  the  same  point 
York  Centnl  and  Hndaon  Biyer  Baikoad,  80  N.  Y.  236.   (S.  C^ 
1  Am.  and  Ene.  R.  K  On.  259.) 

The  erne  id  btate  v.OunpbeU,  32  K  J.L.  309,  goes  farther  tba 
w  are  leqmred  to  do  in  the  present  inqniiy.  The  trayeller  there 
had  an  eiqiigion  tidet  from  Bmnswick  to  New  York,  good  fori 
angle  dar  which  had  paiwicd|  and  the  ticket  was  thns  ezhaostei 
He  had  also  a  regular  tidet  which  then  entitled  him  to  a  passage 
beiaecn  the  same  pointa.  The  ktter  ticket  he  kept  in  his  pockety 
xefoBed  to  exhibit  any  other  than  the  exhausted  tidcet,  and  was 
ejected  from  the  ears  at  liTewark,  a  station  on  the  road.  He  then 
~  the  regular  ticket,  whidi  would  have  entitled  him  to  the 
if  preTiooslj  shown,  and  ckiimed  to  re-enter  the  cars.  His 
cMidnet  was  hdd  to  fullj  justify  his  exclusion  from  the 


The  onlj  other  ease  dted  upon  the  plaintifPs  brief  which  re- 
quires notice  is  Nelscm  v.  Long  Island  Bailroad,  14  N.  Y.  sap.  ct 
14»X  It  was  there  held  that  a  passenger  put  off  the  car  for  refus- 
ing to  par  his  £ue  cannot  be  taken  back  upon  complying  with  the 
rule  TioLoed,  unless  he  be  at  a  regular  station  and  then  and  there 
obtain  a  ticket  or  tender  his  fare.  An  examination  of  the  case  re- 
ferred to  will  show  that  the  obtaining  a  ticket  or  tendering  the  fare 
referred  to  is  a  ticket  or  fare  for  the  whole  distance  trayelled  and 
to  be  traTdled,  and  not  for  the  remainder  of  the  proposed  joornej. 

Judgment  aflSimed. 


It  k  laopoaed  in  connection  with  the  above  case  to  present  in  this  aote  a 
collection  of  the  Americsn  anthorities  relatiYe  to  the  sabject  of  nulroad 
tickela.  "  8top-o?er  priTileges**  and  <*  tickeU  issued  for  a  limited  time*'  have 
been  the  themes  of  a  former  note.  (See  note  to  Aaerbach  o.  K.  T.  Central 
R  ROo,  6  Am.  andEng.  R  R  Gas.)  They  will  not  therefore  be  at  pres- 
ent toached  upon. 

It  has  been  held  by  innumerable  authorities  that  railroads  oompaoies  hare 
the  right  to  make  regulations  with  regard  to  tickets,  such  as  requiring  pas- 
sengers to  exhibit  them  and  to  give  them  up  at  suitable  and  reasonable 
times.  Bait,  etc,  R  R  Ck>.  e.  Blocher,  27  Md.  277;  Loung  v.  Alcorn,  4 
Gush.  606;  State  e.  Campbell,  82  N.  J.  L.  309;  Hibbard  «.  New  Tork,  etc, 
R  R  Co.,  15  N.  Y.  455;  People  «.  Caryl,  8  Parker's  Crim.  Cas.  826;  Cres- 
son  9.  Phila.  and  Reading  R  Co.,  11  Phila.  597.  Of  course  if  such  regala- 
tions  be  palpably  unjust  and  oppressive  they  are  not  binding  upon  the  pas- 
senger.   Yedder  e.  Fellows,  20  N.  Y.  120. 

A  passenger  may  lawfully  be  required  to  render  up  bis  ticket  at  any  time 
in  the  course  of  his  journey,  provided  a  conductor's  check  be  given  him  in 
exchange.     Northern  R  R  Co.  v.  Paige,  22  Barb.  130. 

And  he  is  in  like  manner  bound  to  render  it  up  without  such  tender  of  a 
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cheeky  provided  that  the  next  station  at  which  the  train  stops  is  his  point  of 
destination.    Illinois,  etc.,  R  R  Ck>.  t.  Whitemore,  48  111.  420. 

If,  however,  there  be  inteirening  stations  at  which  the  train  stops,  and  a 
considerable  distance  to  the  point  of  destination  still  to  be  trayersed,  the 
psssenger  need  not  give  up  his  ticket  unless  he  is  tendered  a  check.  Pitts- 
bnig,  etc,  R.  R  Go.  e.  Hennigh,  80  Ind.  509;  State  «.  Thompson,  20  N. 
H.251. 

Persons  holding  commutation  tickets  must  also  exhibit  such  tickets  when 
ctlkd  upon  so  to  do,  otherwise  they  are  bound  to  pay  the  full  fare  demanded 
by  the  company.  Bennett «.  R  R  Co.,  7  Phila.  11 ;  Woodward  e.  Eastern 
Cos.  R  Co.,  80  L.  J.  (Misg.  C.)  196;  Ripley  e.  New  Jersey,  etc.,  Trans.  Co., 
SI  N.  J.  L.  888. 

Where  a  passenger  has  lost  his  ticket  or  produces  an  irregular  or  improper 
one,  the  conductor  cannot  be  expected  to  listen  to  explanations  on  the  sub- 
ject before  acting.  Such  a  rule  would  be  a  fruitful  source  of  Texation  and 
aanoyanoe  both  to  railroad  companies  and  to  the  travelling  public.  Weaver 
f.B(nne,  etc,  Ry.  Co.,  8  Thompson  A  C.  470;  Jerome  e.  Smith,  48  Yt.  280; 
Downs  e.  New  Haven,  etc,  R.  Co.,  80  Conn.  287;  Chicago,  etc.,  R  Co.  e. 
GrilBn,  68  HL  499;  Pullman  Palace  Car  Co.  v.  Reed,  75  HI.  125;  Shelton  e. 
Lake  Shore,  etc,  Ry.  Co.,  29  Ohio  St.  214;  Frederick  e.  Marquette,  etc.,  R 
Co.,  87  Ifich.  842;  Thompson  «.  New  York,  etc.,  R  R  Co.,  56  N.  Y.  295. 
Bat  see  Hamilton  «.  Third  Avenue  R  R.  Co.,  58  N.  Y.  25. 

See  also,  for  a  discussion  of  this  subject,  Duke  e.  Gt.  Western  R  Co.,  14 
Upper  Can.  Q.  R  877.  The  conductor  is,  however,  bound  to  allow  the  pas- 
WDger  a  reasonable  time  to  find  the  ticket,  and  must  not  treat  him  instanter 
Ma  trespasser.  Maples  «.  New  York,  etc.,  R  R  Co.,  88  Conn.  557 ;  Curtis  «. 
Chand  Trunk  R  Co.»  12  Upp.  Can.  C.  P.  89. 

If  the  passenger  be  a  lunatic,  and  therefore  unable  to  understand  the  con- 
ductor's demand,  this  is  not  a  fact  of  which  the  company  can  be  expected  to 
take  notice.  Their  measure  of  duty  to  the  lunatic  is  the  same  as  towards  a 
Mne  perwn.    Willetts  e.  Buffalo,  etc,  R  Co.,  14  Barb.  585. 

Where  a  passenger  has  lost  his  ticket,  it  is  sufficient  if  he  produce  an  in- 
formal writing  by  the  agent  who  sold  the  ticket  to  him  to  the  effect  that  the 
mne  has  been  duly  issued.  St.  Louis,  etc,  R  Co.  e.  Dalby,  19  111.  858; 
Polhnan  Palace  Car  Co.  «.  Reed,  75  HI.  125;  Toledo,  etc,  R  Co.  v.  McDon- 
oagb,58Ind.  289. 

The  mere  fact  that  one  conductor  has  wrongfully  accepted  a  ticket  does 
not  bind  a  subsequent  conductor  likewise  to  receive  it.  Townsend  e.  New 
Toit,  etc,  R  Co.,  56  N.  Y.  295;  Shelton  e.  Lake  Shore,  etc,  R  Co.,  29 
OMo  St  214. 

Hie  failure  to  produce  a  conductor's  check  on  demand  is  not  cured  by  the 
pTododion  of  a  ticket  in  exchange  for  a  coupon  from  which  the  check  has 
been  given.    Jerome  e.  Smith,  48  Yt.  280. 

Where  a  railroad  company  owns  two  routes  between  different  points,  one 
direct  and  the  other  indirect,  the  holder  of  a  through  ticket  is  bound  to 
oake  up  his  mind  before  starting  which  route  he  will  adopt,  and  cannot  after 
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ftartiiig  upon  the  direct  line  change  hie  mind,  alight  at  a  way-etatioii,  and 
claim  to  be  carried  thence  by  the  indirect  line  to  the  point  of  destinatioQ. 
Bennett  e.  New  York,  etc,  R  R  Co.,  69  N.  T.  594;  Adinn  t.  N.  T.,  etc, 
R  Co.,  60  Barb.  590. 

W^ere  a  pawenger  has  bought  a  ticket  from  one  point  to  another,  he  is  not 
entitled  to  use  it  in  the  opposite  direction  from  that  stipulated  on  its  fue. 
Coleman  e.  New  York,  etc.,  R  R  Co.,  106  Massw  160;  Kelley  e.  Boston,  eta, 
R  R  Co.,  67  Me.  168. 

A  passenger  claiming  a  right  to  trayel  at  less  than  the  usual  rate  of  fare 
must  produce  a  written  permit  or  pass  from  some  proper  ofl&oer  of  the  nil- 
road  company  entitling  him  to  do  so.  Goeta  «.  Hannibal,  etc.,  R  Co.,  50 
Mo.  472. 

Arailroad  company  has  a  right  to  discriminate  among  its  passengers  between 
those  produdng  tickets  and  those  not  producing  ^hem,  andtochaige  the  hl^ 
dass  a  higher  fare  than  they  would  hare  been  obliged  to  pay  for  the  ticket 
had  they  purchased  it  Billiard  e.  Goold,  84  N.  H.  280;  Stephen  «.  8Blid^ 
29  Vt.  160;  Crocker  e.  New  London,  etc,  R  Co.,  24  Conn.  249;  Porter 
e.  New  York,  etc,  R  Co.,  84  Barb.  258;  Bordeaux  e.  Brie  R  Co.,8 
Hun,  679;  People  e.  Tlllson,  8  Park  Cr.  Cas.  284;  State  e.  Chorin,  7  lova, 
204;  St.  Louie,  etc,  R  Co.  e.  South,  48  lU.  176;  De  Laorans  e.  St  Paul, 
etc,  R  Co.,  16  Minn.  49;  Jeffersonville,  etc,  R  Co.  e.  BQgeis,  88 
Ind.  116;  Lidianapolis,  etc,  R  Co.  e.Benard,  46  Lid.  298;  The  States. 
Ooold,  58  Mc  279. 

It  is  nevertheless  well  settied  that  in  order  to  give  a  railway  company  ^ 
right,  it  must  afford  its  passengers  a  fair  opportunity  to  purchase  tickets 
before  starting.  Du  Laurans e.  St  Paul,  etc.,  R  Co.,  15  lOnn.  49;  St  Loqib, 
etc,  R  R  Co.  e.  Dalby,  19  HI.  852;  Chicago,  etc,  R  Co.  e.  Flsgg,  4S 
BL  864;  Jeffersonyille,  etc;  R  Co.,  e.  Bogers,  88  Lid.  116;  Ludianapolifl, 
etc,  R  Co.  e.  Benard,  46  Lid.  298;  Illinois  Cent  R  R  Co.  e.  JohnwD, 
67  IIL'812;  Illinois  Cent  R  R  Co.  e.  Cunningham,  67  ILL  816. 

Upon  this  point  the  court  in  Chicago,  B.  and  Q.  R  R  Co.  e.  Parka,  18  HL 
460,  said: 

«  To  justify  this  discrimination,  every  reasonable  and  proper  facility  must 
be  afforded  the  passenger  to  procure  his  ticket  They  must  furnish  a  con- 
venient and  accessible  place  for  the  sale  of  tickets,  with  a  competent  perBOQ 
in  attendance  ready  to  sell  them,  which  should  be  open  and  accessible  to  ail 
passengers  for  a  reasonable  time  before  the  departure  of  each  train,  and  op 
to  the  time  of  its  actual  departure,  so  that  it  shall  be  really  a  case  of  neglect 
and  not  of  necessity  on  the  part  of  the  passenger,  and  not  the  fault  of  the 
company.  If  a  company  will  keep  its  ticket  office  closed  till  a  crowd  of 
clamorous  passengers  have  gathered  around  so  as  to  make  it  dangerous  or 
inconvenient  for  females  or  infirm  persons  to  get  tickets,  surely  the  fault  ia 
not  theirs  but  toe  company's  if  they  do  not  procure  tickets,  and,  under  such 
circumstances,  to  charge  them  more  than  the  prices  established  for  the 
tickets  would  be  but  an  imposition  and  an  outrage,  which  the.law  cannot  i 
tion," 
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Ad  ezoeDent  iQiiitration  of  this  principle  is  presented  in  the  case  of  Nellis 
f .  New  York  Central  R  R  Go.,  80  N.  Y.  605.  There  the  plaintiff  went  in 
the  coDise  of  the  night  to  the  station  of  the  company  defendant  at  Utica. 
He  f  ound  the  ticket  office  dosed,  and  accordingly  got  upon  the  cars  without 
a  ti^et  A  faze  in  excess  of  the  legal  rate  chugeable  by  the  company  was 
demanded  of  him.  This  he  paid  under  protest,  and  subsequently  brought 
fldt  against  the  company  to  recoTer  from  it  the  penalty  provided  by  law  for 
taking  more  than  the  n^  per  mile  allowed  by  its  charter  of  incorporation. 
Hie  company  defended,  on  the  ground  that  it  had  charged  plaintiff  in  excess 
of  that  rate  because  he  had  failed  to  procure  a  ticket.  The  court  was  of 
opimon,  however,  that  the  company  had  no  right  to  make  such  charge, 
becanae  its  ticket  office  had  not  been  open  and  the  plaintiff  had  not  there- 
fore been  allowed  a  chance  of  purchasing  a  ticket  Judgment  was  tfieref ore 
rodered  sgainat  the  company. 

Iliere  is  but  one  reported  case  which  Is  opposed  in  principle  to  those  just 
abore  cited,  viz.,  Crocker  «.  New  London  and  P.  B.  R  Co.  See  also  Bor- 
deanxe.  Erie  By.  Ck>.,  8  Hun,  579. 

As  to  the  exact  measure  of  duty  on  the  part  of  the  railroad  company  with 
ngaid  to  keeping  open  its  ticket  office  before  the  departure  of  the  train, 
the  sDthoiities  are  somewhat  at  variance.  In  St.  Louis  and  Alton  R  R  Ck>. 
«.  Booth,  48  BL  176,  the  same  conduaion  was  reached  as  in  the  principal 
oae,  riz.,  that  the  company  was  only  bound  to  keep  the  office  open 
until  the  schedule  time  for  the  departure  of  the  train.  See  also  Chicago 
ind  AltonR  R  Ck>.  ••  Flagg,  48  lU.  864;  Dlinois  Oentral  R  R  Co.  e.  John- 
aon,  67  m.  813.  But  in  Porter  e.  New  York,  etc.,  R  Co.,  84  Barb.  853, 
1  different  doctrine  was  held,  and  it  was  said  that  the  company  was  bound 
to  keep  the  office  open  until  the  train  had  actually  departed. 

Where  a  passenger  refuses  to  pay  the  legal  fare  when  demanded  of  him 
1»  may  be  ejected  from  the  tndn.  State  e.  Gould,  68  Me.  279 ;  Hilliard  e. 
^Md,  84  N.  H.  380;  Houston  and  I^exas  Cent  R  R  Co.  «.  Ford,  68  Tex. 
8M;  lalks  V.  St  Louis,  etc.,  R  Co.,  64  Ho.  464;  Ohio,  etc.,  R  Co.  v. 
Jtrnag,  80nL  9;  Great  Western  R  Co.  v.  MiUer,  19  Mich.  806;  Haley 
«.  Chicago,  etc.,  R  R  Co.,  21  Iowa,  16;  Chicago,  etc.,  R  Co.  v.  Boger, 
IBradw.  472;  O'Brien  e.  Boston,  etc.,  R  Co.,  16  Gray,  20;  The^  People  o. 
<)ibiOB,  8  Park  Cr.  C.  284;  Chicago,  etc.,  R  Co.  e.  Peacock,  48  HI.  268; 
^ton  f.  Grand  Trunk  R  Co.,  17  U.  Can.,  Q.  B.  428;  Johnson  e.  C.  R.  R., 
^1{.H.  218;  Commonwealth  «.  Power,  7  Mete.  696;  Stephen  9.  Smith,  29 
VtlW. 

This  principle  applies  equally  to  the  holder  of  a  cortmiutation  ticket  who 
^  not  exhibit  his  ticket  and  declines  to  pay  the  regular  fare.  Downs  e. 
Kew  York,  etc.,  R  Co.,  86  Conn.  287. 

And  when  once  a  person  has  been  ejected,  he  has  no  right  to  demand,  on 
^"^^^oiog  the  fare,  to  be  permitted  to  come  aboard  again.  Hibbard  v,  Kew 
^^  etc,  R  Co.,  16  N.  Y.  466;  Hoifbauer  v.  D.  and  N.  R  Co.,  20 
^  L  J.  474;  O'Brien  e.  Boston  and  W.  R  Co.,  16  Gray,  20;  Stone  «. 
Wcago,  etc,  R  Co.,  47  Iowa,  82;  State  e.  OampbeU,  82  N.  J.  L.  809. 
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A  fortiori  is  this  the  case  where  the  tender  is  only  of  the  fare  from  the 
point  where  the  peaecnger  has  heen  ejected  to  the  point  of  destination,  bo 
lender  being  made  of  the  fare  chargeable  for  the  distance  aheady  trsTened. 
DaTia  «.  Kaaaaa  City  and  8t  Jo.  R  R.  €k>.,  53  Mo.  817. 

Where  a  paaaenger  ia  ejected  at  a  way  station  his  proper  comae  is  to  por- 
chaae  a  ticket  to  hia  destination  and  to  tender  the  fare  due  for  the  distince 
already  traTelled.  In  such  case  the  company  is  bound  to  admit  him  on  tbe 
train.    Kelaon  e.  Long  laland,  etc,  R  R  Co.,  7  Hun,  140. 

Where  a  jmmmgPT  without  a  ticket  has  paid  to  the  conductor  the  price  of 
a  ticket  bat  refnaea  to  pay  the  penalty  in  addition,  the  conductor  is  boosd 
to  refund  him  hia  money  before  ejecting  him  from  the  train.  Bland  t. 
Southern  Pacific  R  R  Co.,  55  GaL  570. 

Where  a  railroad  company  is  in  the  habit  of  charging  illegal  f aroi,  snd  a 
pamrinfliir  with  the  intent  to  reooyer  damages  from  them  tenders  the  legil 
fare  only  and  is  in  consequence  ejected,  the  fact  of  his  intending  in  the  fink 
place  to  toe  the  company  will  be  submitted  to  the  jury  in  mitigatioiiof 
damagea.    Chirinnati,  etc.,  R  Co.  e.  Cole,  20  Ohio  Bt  126. 


AUSEBACH 

V. 

Kew  Yobx  Central,  etc.,  S.  R.  Ck>. 

{Adwmce  Cam,  Nmo  Tcrh.    May  80,  1882.) 

Where  it  ia  expresaed  in  terms  upon  a  railway  ticket  that  it  is  not  md 
unless  "  used"  on  or  before  a  certain  aay,  a  presentation  of  the  ticket  and  its 
acceptance  of  it  by  the  conductor  before  miomght  of  that  day,  although  the 
journey  is  not  completed  until  the  next  morning,  such  facts  will  be  iMid  to 
be  a  compliance  with  the  condition. 

Where  the  terms  of  a  railway  ticket  bind  the  passenger  to  a  continuooft 
journey,  such  requirement  is  fulfilled  if  the  passenger  oommenoes  his  jooney 
at  an  intermediate  point. 

M.  J.  HntsoH,  for  appellant. 
Frank  Loomis,  for  respondent. 

Earl,  J.,  delivered  the  opinion  of  the  oonrt 

This  action  was  brought  by  the  plaintiff  to  recover  damages  for 
being  ejected  from  one  of  the  defendant's  cars  while  he  was  riding 
therein  as  a  passenger.  He  was  non-suited  at  the  trial,  and  the 
judgment  entered  upon  the  non-suit  was  affirmed  at  the  general 
term.    The  material  facts  of  the  case  are  as  follows : 

The  plaintiff  being  in  St.  Louis  on  the  31st  day  of  September, 
1877}  purchased  of  the  Ohio  and  Mississippi  Ky.  Oa  a  ticket 
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for  a  passage  from  St.  Lonis,  over  the  eeveral  railroads  mentioxied 
in  oonpojis  annexed  to  the  ticket,  to  the  city  of  New  York.  It 
was  specified  on  the  ticket  that  it  was  ^^  good'^  for  one  continnona 
passage  to  point  named  ^^  in  conpon  attfushed ;''  that  in  selling  the 
tidcet  for  passage  over  other  roads  the  company  making  the 
sale  aeted  only  as  agent  for  such  other  roads  and  assumed  no  respon- 
sibility beyond  its  own  line ;  that  the  holder  of  the  ticket  agreed 
with  the  respective  companies  over  whose  roads  he  was  to  be  car- 
ried to  nse  the  same  on  or  before  the  36th  day  of  September  then 
instant,  and  that  if  he  &dled  to  comply  with  such  agreement,  either 
of  the  companies  might  refuse  to  accept  the  ticket  or  any  coupon 
thereof  and  demand  the  full  re^ar  &re  which  he  agreed  to  pay. 
He  left  St.  Louis  on  the  day  he  bought  the  ticket,  and  rode  to 
Cincinnati  and  stopped  there  a  day.  He  then  rode  to  Cleveland 
and  stayed  there  a  few  hours,  and  then  rode  to  BufiEalo,  reaching 
there  on  the  24th,  and  stopped  there  a  day.  Before  reaching 
Buffalo  he  had  used  all  the  coupons  except  the  one  entitling  him 
to  a  passage  over  the  defendant's  road  from  Buffalo  to  Kew  i  ork. 
The  material  part  of  the  langua^  upon  that  coupon  is  as  follows : 
^  Issued  by  the  Ohio  and  Mississippi  Kailway  on  account  of  Kew 
York  Central  and  Hudson  Biver  Bailroad  one  first-class  passage, 
Buffalo  to  New  York." 

Being  desirous  of  stopping  at  Bochester  the  plaintiff  purchased 
a  ticket  over  the  defendant's  road  3Fpom  Buffalo  to  Bochester,  and 
upon  that  ticket  rode  to  Bochester  on  the  25th,  reaching  there  in 
the  afternoon.  He  remained  there  about  a  day,  and  in  the  after* 
noon  of  the  26th  of  September  he  entered  one  ot  the  caro  upon  the 
defendant's  road  to.  complete  the  passage  to  the  city  of  New  York* 
He  presented  his  ticket  with  the  one  conpon  attached  to  the  con- 
ductor, and  it  was  accepted  by  him  and  was  reco^mized  as  a  proper 
ticket,  and  punched  several  times  until  the  plaintin  reached  Hudson, 
about  three  or  four  o'clock  A.  M.,  September  27th,  when  the  con- 
ductor in  charge  of  the  train  declined  to  recognize  the  ticket,  on 
the  ground  that  the  time  had  run  out,  and  demanded  three  dollars 
fare  to  the  city  of  New  York,  which  the  plaintiff  declined  to  pay. 
The  conductor  with  some  force  then  ejected  him  from  the  car. 

The  trial  judffe  non-suited  the  plaintiff  on  the  ground  that  the 
ticket  entitied  hun  to  a  continuous  passage  from  Kiffalo  to  New 
Tork,  and  not  from  any  intermediate  point  to  New  York.     The 

Siueial  term  afi&rmed  the  non-suit,  upon  the  ground  that  although 
e  plaintiff  commenced  his  passage  upon  the  26th  of  September 
he  could  not  continue  it  after  that  date  on  that  ticket. 

We  are  of  the  opinion  that  the  plaintiff  was  improperly  non-suited* 
The  contract  at  St  Louis  evidenced  by  the  ticket  and  coupons 
there  sold  was  not  a  contract  by  any  one  company  or  by  all  the 
companies  named  in  the  coupons  jointly  for  a  continuous  passage 
^m  St  Louis  to  New  York.    A  separate  contract  was  made  for 
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mcaathmoQB  paaawe  over  each  of  the  roadfi  mentioned  in  the  ser- 
enl  ecNipons.    Eadi  oomptny,  throng  the  agent  selling  the  ticket, 

eadi 


a  oontraet  for  a  paaBage  over  its  road,  and  eadi  oompanj 
ed  reqwnsibility  for  the  passenger  only  over  its  rouL  m 
company  was  liable  for  any  accident  or  default  upon  any  road  but 
its  own.  This  was  so  by  the  very  terms  of  the  agreement  printed 
upon  the  ticket.  Hence,  the  defendant  is  not  m  a  position  to 
cuim  that  the  plaintiff  was  bonnd  to  a  continnons  passage  from 
St.  Louis  to  New  Yd^  and  it  cannot  complain  of  the  stoppages  at 
Cincinnati  and  Cleveland.  Hutchinson  on  Carriers,  sec.  579; 
B:xx*ks  r.  The  Bailway,  15  MicL  332. 

But  the  plaintiff  was  botmd  to  a  continnons  passage  over  the 
6ef  €2idanr  s  road — that  is,  the  plaintiff  conld  not  enter  one  train  of 
tLe  defendants  can  and  then  leave  it,  and  subsequently  take 
a^viidttf  train  and  complete  his  joumOT.  He  was  not,  howeyer, 
K^und  to  ccMounence  his  passage  at  Buffalo.  He  could  oonunenoe 
it  a:  Bochester  or  Albany,  or  any  other  point  between  Buffalo  and 
New  Toik,  and  there  make  it  continuous.  The  language  of  &e 
coQtract*  and  the  pnrpoae  ^diich  may  be  supposed  to  have  infla- 
^Med  the  ifi^^^g  of  it  do  not  require  a  construction  which  make 
ix  imperative  upon  a  passenger  to  enter  a  train  at  BuffiJo.  No 
pcHgibie  harm  oit  inconvenience  could  come  to  the  defendant  if  the 
psBenger  should  f <Hego  his  right  to  ride  from  Buffalo,  and  ride 
ccihr  from  Bochester  or  Albany.  The  purpose  was  only  to  con- 
tinuv^QS  passage  Mftat  the  paaBa[iger  had  once  entered  upon  a  train. 
On  die  2f>th  ^f  September  the  plaintiff  having  a  right  to  enter  a 
train  at  Buffalo,  it  cannot  be  perceived  why  he  could  not,  with  the 
£ame  tickets  r^riitfnlly  enter  a  train  upon  the  same  line  at  anj 
p(>int  nearer  to  ue  place  of  destination. 

When  the  plaintiff  entered  the  train  at  Bochester  on  the  after- 
iKxn  of  die  d6th  of  September  and  presented  his  ticket  and  it  was 
accepted  and  punched,  it  was  then  used  within  the  meaning  of  the 
ci>nn»cc.  It  could  then  have  been  taken  up.  So  far  as  the  phun- 
tiff  w«s  concerned  it  had  then  performed  its  office.  It  was  there- 
af:^  left  with  him  not  for  his  convenience  but  under  regulations 
of  the  defendant  for  its  convenience  that  it  might  know  that  his 
pa^sa^  had  beoi  paid  for.  The  contract  did  not  specify  that  the 
jxkssa^  should  be  comj^eted  on  or  before  the  26th,  but  that 
the  ticket  should  be  used  on  or  before  that  day,  and  that  it  was  ao 
u^\)  $eems  to  us  too  clear  for  dispute. 

The  lanjTuage  printed  upon  the  ticket  must  be  regarded  as  the 
laii^nia^^  ot  tl^  defendant,  and  if  it  is  of  doubtful  import  the  doubt 
^vHiul  not  be  solved  to  the  detriment  of  the  passenger.  If  it  had 
Ix^en  inti^nded  by  the  defendant  that  the  passage  should  be  contin- 
nous  from  St.  liouis  to  New  York,  or  that  it  should  actually  oom- 
inen<^  at  Buffalo  and  be  continuous  to  the  city  of  New  York,  or 
tiiat  the  p«»ige  should  be  completed  on  or  before  the  86th  of 
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September,  sncli  intention  should  have  been  plainly  expressed  and 
not  left  in  doubt  as  might  and  naturally  woald  mislead  the 
passeneer. 

We  hare  carefnlly  examined  the  authorities  to  which  the  learned 
oouniBcI  for  the  defendant  has  called  our  attention,  and  it  is  suffi- 
cient to  saj  that  none  of  them  are  in  conflict  with  the  views  above 
expressed. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur;  Andrews,  C.  J.,  in  result;  Tracy,  J.,  absent 

'Hie  questions  involved  in  the  principal  case  are  two  in  number,  viz. :  (1) 
The  power  of  a  railroad  conipany  to  limit  the  use  of  a  ticket  purchased  from 
it  80  as  to  be  available  only  for  one  continuous  passage,  and  (2)  the  power  of 
such  a  company  to  limit  the  time  within  whicn  such  a  ticket  may  be  used. 
These  wQl  be  considered  successively. 

The  mat  weight  of  authority  is  to  the  effect  that  where  a  railroad  com- 
pinj  sells  a  ticket  for  one  continuous  passage  from  point  to  point,  the  user 
thereof  cimnot  claim  the  right  to  stop  off  at  an  intermediate  station  and 
afterwards  to  resume  his  journey.  Stone  v.  Chicago,  etc.,  R.  R.  Co.,  47 
Iowa,  83;  Hamilton  v.  N.  Y.,  etc.,  R.  R.  Co.,  51 N.  T.  100;  Cheney  o.  Boston, 
etc.,  R.  R.  Co.,  11  Hetc.  121;  Cleveland,  etc.,  R.  R.  Co.  v.  Bartram,  11 
Ohio  St  457;  State  «.  Overton,  24  N.  J.  L.  485;  Johnson  v.  Concord  Ry. 
Co.,  46  N.  U.  218;  Beebe  «.  Ayers,  28  Barb.  275;  Drew  «.  Central  Pacific  R. 
B^Co.,  51  Cal.  425;  Briggs  «.  Grand  Trunk  Ry.  Co.,  24 Up.  Can.,  Q.  B.  510; 
Craig  e.  6t.  Western  Ry.  Co.,  24  Up.  Can.,  Q.  B.  504;  Barker  9.  Coflin,  31 
Barb.  556;  Breen  v.  Texas,  etc.,  R.  R.  Co.,  50  Tex.  43;  Gale  v.  Delaware, 
etc.,  R.  R.  Co.,  7  Hun,  670;  Oil  Creek,  etc.,  R.  R.  Co.  v.  Clark,  72  Pa.  St. 
231;  Terry  v.  Flushing,  etc.,  R  R.  Co.,  13  Hun,  359;  Dunphy  v.  Erie  Ry. 
Co.,  10  Jones  &  Spencer,  128.  The  law  upon  this  point  was  succinctly 
stated  in  Stone  v.  Ky.  Co.  supra,  thus:  *^When  the  plaintiff  left  the  train 
•  .  .  he  voluntarily,  and  without  the  defendant's  consent,  violated  the 
contract,  and  he  had  no  right  to  demand  to  be  carried  on  any  of  the  de- 
fendanVa  trains  until  a  new  contract  had  been  entered  into.  The  old  con- 
tract was  at  an  end  through  his  fault,  and  he  could  claim  nothing  there- 
under." 

In  Maine,  however,  there  is  a  statute  prohibiting  railway  companies  from 
denying  to  passengers  stop-over  privileges.  Public  Laws  of  1871,  C.  223; 
Drydcn  t.  Grand  Trunk  R.  R.  Co.,  60  Me.  512. 

Generally  where  a  passenger  holding  such  a  continuous  ticket  stops  at  an 
iotermediate  station  and  upon  boarding  a  subsequent  train  refuses  to  pay 
the  fare,  claiming  a  right  oi  transportation  by  virtue  of  his  ticket,  the  con- 
ductor will  be  justified  in  ejecting  him.  Dietrich  «.  Penna.  R  R  Co.,  71 
K  St.  432;  Vankirk  v.  Penna.  R.  R  Co.,  76  Pa.  St.  66. 

If,  however,  the  passenger  has  at  the  time  of  purchasing  the  ticket  been 
informed  by  the  agent  of  the  company  that  he  will  be  accorded  the  stop-over 
priTilege  be  is  entitled  to  claim  it.  It  was  accordingly  held  in  Bumham  e. 
Oraod  Trunk  Ry.  Co.,  63  Me.  298,  where  the  passen^  buying  a  ticket 
marked  '*  Good  this  day  only"  was  informed  by  the  ticket  agent  that  he 
could  stop  over  night  at  an  intermediate  station  and  afterwards  proceed  upon 
his  jooniey,  that  he  was  entitled  thus  to  stop  over.  So  where  the  passenffer 
vhile  in  transit  inquires  of  the  conductor  whether  he  may  stop  off  and  is  in- 
formed that  he  has  that  privilege,  the  company  will  be  bound  oy  the  declara- 
tiODs  of  the  conductor.    Tarbefi  v.  Northern  Central  R  R  Co.,  24  Hun,  81. 

The  mere  production  of  a  conductor's  check  is,  however,  no  evidence  that 
6  A.  &  £.  R  Cas.~22 
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tiie  conductor  has  permitted  the  passenger  to  stop  off.  It  is  merely  a  cer- 
tificate of  the  fact  that  the  fare  has  been  paid  or  the  ticket  rendoedup. 
McGlure  o.  Phila.,  Wilm.  &  Bait  R.  R.,  84  Md.  582;  Cheney  «.  Boston,  etc., 
R  R.  Co.,  11  Mete.  121;  State  v.  Overton,  24  N.  J.  L.  435;  Pahnere.  RR 
Co.,  8  S.  C.  580. 

Where  a  conductor  grants  the  stop-over  privilege  it  is  exhausted  by  one 
exercise  thereof  and  cannot  be  repeated.  Denny  e.  N.  Y.  Cen.  &  Hudson 
River  R.  R.  Co.,  5  Daly,  50;  and  see  Vankirk  «.  Penna.  R.  R  Co.,  76  Pt. 
St.  66;  and  McClure  v.  Phila.,  Wilm.  &  Bait.  R  R  Co.,  84  Md.  583. 

On  some  roads  it  seems  that  the  train  agent  alone  is  authorized  to  grant 
the  stop-off  privilege,  the  conductor  not  having  power  to  do  so.  In  Petiie 
e.  Penna.  R.  R  Co.,  42  N.  J.  L.  449,  the  facts  were  these:  Plaintif,  hsving 
a  ticket  good  for  a  continuous  passage,  stopped  at  an  intermediate  station. 
Upon  bcwrding  a  subsequent  train  he  presented  his  ticket,  which  was  refused 
acceptance.  He  stated  to  the  conductor  that  the  conductor  of  the  former 
train  had  allowed  him  the  stop-over  privilege,  and  in  token  thereof  had 
written  his  initials  upon  the  ticket.  He  was,  however,  ejected  from  the 
train,  and  thereupon  brought  suit.  On  the  trial  he  testified  that  the  stop- 
over privilege  was  really  given  him  by  the  train  agent.  The  court,  howerer. 
held  that  he  must  stand  or  fall  by  his  statement  to  the  conductor,  and  th&t 
failing  to  show  sufficient  authority  to  stop  over,  judgment  was  entered  for 
the  plaintiff.  It  seems  that  though  it  has  not  been  the  custom  of  a  railroad 
company  to  prohibit  the  stopping  over  of  passengers  on  through  tickets,  it 
may  make  such  regulations,  which  will  thereupon  become  binding  upon  all  per- 
sons travelling  on  the  road,  even  though  they  may  have  no  notice  of  the  ex- 
istence of  such  regulations.    Johnson  «.  Concord,  etc.,  R  Co.,  46  N.  H.  213. 

A  railroad  company  may  also  sell  tickets  expressing  on  their  face  the  fact 
that  they  are  only  available  for  a  certain  limited  time,  and  after  the  expira- 
tion of  that  time  they  cannot  be  presented  for  passage.  Barker  9.  Coflio,  31 
Barb.  556;  Boise  e.  Hudson  River  R.  R  Co.,  61  Barb.  611 ;  Elmore  t.  Sands, 
54  N.  Y.  612;  Hill  e.  Syracuse,  etc.,  R  Co.,  63  N.  Y.  101 ;  Farewell  f.  Grand 
Trunk,  etc.,  R  Co.,  15  Up.  Can.,  C.  P.  427;  Boston,  etc,  R  Co.  «.  Proctor, 
1  Allen,  267;  Briggs  v.  Grand  Trunk  Ry.  Co.,  24  Upper  Canada,  Q.  B.  510; 
Nelson  t?.  L.  I.  R  Co.,  7  Hun,  140;  Wentz  c.  Erie  Ry.  Co.,  3  Hun,  241;  State 
V.  Campbell,  32  N.  J.  L.  309;  Shedd  v.  Troy  R  R  Co.,  40  Vt.  88;  Pier  f. 
Finch,  24  Barb.  514. 

In  the  case  of  Elmore  v.  Sands,  supra,  the  court  says  upon  this  point: 
^*  Railroad  companies  carrying  passengers  have  a  right  to  make  reasonshle 
rules  and  regulations  for  conducting  their  business,  and  they  and  their  agents 
incur  no  responsibility  in  enforcing  them  in  a  proper  manner.  It  does  not 
appear  that  the  plaintiff  was  obliged  to  purchase  the  ticket  before  he  could 
enter  the  cars.  He  had  his  option  either  to  pay  upon  the  train  or  to  purchase 
the  ticket  and  exhibit  that  as  evidence  of  his  right  to  ride.  The  railroad 
company  was  not  bound  to  issue  the  ticket  in  advance  of  the  day  on  which  it 
was  to  be  used,  and  had  the  right  to  insist  and  provide  that  it  should  be  used 
on  the  day  when  it  was  issued.  .  .  .  Such  a  reralation  is  neither  unreason- 
able nor  illegal.  It  is  not  an  uncommon  one,  ana  it  is  not  important  that  we 
should  see  all  the  purposes  which  it  subserves.  It  is  sufficient  that  it  is  ap- 
parently useful  for  some  purpose,  if  the  ticket  be  required  to  be  used  on  the 
day  it  is  issued,  the  passenger  cannot  well  use  it  for  more  than  one  trip,  and 
the  railroad  company  will  luive  some  information  of  the  number  of  passengers 
to  provide  for  on  any  day.  Without  such  a  limitation  a  conductor  might, 
for  aught  I  can  see,  permit  a  passenger  to  ride  for  several  days  and  then  take 
up  and  return  the  ticket." 

In  the  State  of  Maine  it  is,  however,  provided  by  statute  that  all  tickets 
sold  by  railway  companies  shall  be  available  for  six  years  from  date,  and  this 
act  has  been  held  to  apply  to  all  foreign  railway  corporations  running  their 
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tniBS  within  the  limits  of  the  state.  Dryden  t.  Grand  Trank  B.  B.  Co.,  60 
Me.  812. 

In  general  an  excursion  ticket  statine  upon  its  face  that  it  is  valid  for  that 
day  only  cannot  subsequently  be  made  use  of.  McElroy  e.  B.  B.  Co.,  7 
Pliila.206. 

And  80  of  commutation  tickets  for  a  given  number  of  miles;  where  these 
are  expressed  to  be  available  only  for  a  limited  period  they  cannot  subse- 
quently be  made  use  of,  even  though  the  total  number  of  miles  for  which 
they  are  issued  has  not  been  travelled.  Lilies  v.  St.  Louis,  etc.,  B.  Co.,  64 
Mo.  464;  Sherman  e.  Chicago  By.,  40  Iowa,  45;  Powell  e.  Pitts.,  Ffc.  W.  & 
Chic  R.  B.  Co.,  25  Ohio  St.  70;  Terre  Haute,  etc.,  B.  B.  Co.  e.  Fitzgerald, 
47  Ind.  79. 

A  mere  verbal  declaration  by  the  agent  of  a  railway  company  that  a  ticket 
expressed  to  be  good  only  for  a  limited  time  is  good  after  that  time,  is  of  no 
force  or  effect  against  the  company,  unless  the  agent  is  vested  with  express 
authority  to  make  such  a  statement.  Boise  v,  Hudson  Biver  B.  R  Co.,  61 
Barb.  611 ;  McClure  v.  P.  W.  &  B.  B.  B.  Co.,  84  Md.  533. 

The  punching  of  an  expired  ticket  by  a  baggage  agent  is  no  waiver  of  its 
ioralidity.    Wentz  e.  Erie  Bailway  Co.,  5  Thomp.  &  C.  556. 

Nor  is  the  receipt  of  such  a  ticket  by  one  conductor  after  its  expiration 
binding  upon  another  conductor  so  as  to  oblige  him  to  receive  it  for  passage. 
Johnson  «.  Concord  B.  B.  Co.,  46  N.  H.  218;  Hill  «.  Syracuse,  etc.,  R  B. 
Co.,  6S  N.  Y.  101;  Stone  c.  Chicago,  etc..  By.  Co.,  47  Iowa,  82;  Kelley  e. 
Boston  &  Me.  R  B.  Co.,  67  Me.  178;  Wakefield  v.  South  Boston  B.  Co.,  117 
Mass.  544;  Sherman  v.  Chicago  B.  R  Co.,  40  Iowa,  45;  Dietrich  e.  Penna. 
R.  R.  Co.,  71  Pa.  St.  482.  It  may  prove  of  interest  to  those  reading  the 
prindnd  case  to  have  some  idea  of  the  line  of  argument  adopted  by  the 
court  Delow,  the  Common  Pleas  of  New  York.  The  following  is  the  material 
part  of  the  opinion  'of  that  court :  '^*  It  is  said  that  the  words  ought  not  to  be 
construed  so  as  to  make  the  ticket  which  was  good  at  the  beginning  bad  if 
the  train  should  not  arrive  at  the  end  of  the  day  named  in  the  margin.  Such 
a  construction  is  said  to  be  unreasonable.  Is  it  not  unreasonable  if  such  be 
the  import  of  the  language  of  the  ticket.  It  is  not  quite  as  unreasonable  to 
illow  a  passenger  with  a  limited  ticket,  which  declares  that  it  shall  i^ot  be 
good  after  a  certain  date,  to  enter  the  cars  five  minutes  before  midnight  of 
the  time  specified,  and  then  begin  a  journey  that  may  not  end  for  three  or 
four  days  afterwards  ?  The  runninff  of  trains,  as  everybody  knows,  is  regu- 
lated by  time  tables,  and  a  person  i^out  to  purchase  a  ticket  may  always  as- 
certain the  time  ordinarily  taken  by  the  cars  to  arrive  at  a  given  j^oint.  He 
nay,  if  he  chooses,  know  at  what  time  it  will  be  necessary  for  him  to  start 
IB  order  to  reach  his  destination  before  his  ticket,  if  it  be  limited  as  to  time, 
^  expired.  If  he  delays  his  departure,  or  if  for  purposes  of  his  own  he 
IttiTes  the  train  and  breaks  up  the  journey  so  that  the  day  designated  by  his 
ticket  as  the  hmit  beyond  which  it  will  not  be  accepted  has  passed  before 
^  trsTel  is  at  an  end,  he  ought  not  to  complain  if  the  railroaa  company  do 
exactly  what  the  ticket  declares  it  may  do,  reject  the  ticket  and  collect  the 
fare  anew.  The  case  is  different  when  he  begins  his  journey  in  time  to  reach 
log  destination  in  the  usual  course  of  travel,  before  the  expiration  of  the 
limit  fixed  by  the  ticket,  but  is  prevented  by  delays  occurring  upon  the  rail- 
load  from  finishing  it  in  the  lifetime  of  the  ticket.  In  such  a  case  he  may, 
^thoTit  regard  to  the  limit,  travel  upon  the  ticket  to  the  point  to  which  he 
hon^ht  it.  In  short,  if  it  be  the  fault  of  the  passenger  that  the  ticket  has 
cxpned  before  he  has  arrived  at  his  destination  he  must  bear  the  loss  and  pay 
the  reguhur  fare ;  but  if  his  failure  to  reach  the  point  for  which  the  ticket  is 
bofQgbt  is  imputable  to  the  railway  company,  he  is  entitled  to  use  the  ticket, 
thov^h  the  tmie  for  which  it  is  Mmited  has  passed.'' 
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The  State  of  Indiana 

V. 

Fby. 
{AdvoMB  Com,  Indiana.    May  18,  1882.) 

By  Tirtae  of  Sec  8  of  the  act  of  March  9, 1875  (1  Rev.  SUt,  IndisBa,  1876, 
p.  259),  regulating  the  issuing  of  railroad  tickets  and  coapons,  all  special 
tickets  are  exempted  from  the  operation  of  said  act  whether  they  are  half 
fare  or  excursion  tickets  or  special  in  any  other  respect. 

"WoEDEN,  J. — ^Thifi  was  an  indictment  against  the  appellee  for  sell- 
ing a  railroad  ticket  without  a  certificate  of  anthority,  as  proTidedfor 
the  act  reflating  the  issuing  and  taking  up  of  ticKets  and  oouponB 
of  tickets  Dj  common  carriers,  etc.,  approved  March  9, 1875 ;  1 B. 
S.  1876,  p.  259. 

On  motion  of  the  defendant  the  indictment  was  quashed. 

The  State  excepted  and  appeals. 

It  is  alleged  in  the  indictment  that  the  ticket  was  issued  by  the 
Cincinnati,  Indianapolis,  St.  Louis  and  Chicago  R.  K.  Com  was  9 
first  class  ticket  andt  evidenced  the  right  and  entitled  the  holder  to 
be  transferred  in  a  continuous  passa^  over  certain  ndli^ads  men- 
tioned, from  the  city  of  Indianapolis  in  the  State  ojP  Indiana,  to 
the  town  of  North  Vernon  in  that  State,  and  thence  to  LouiBville 
in  the  State  of  Kentucky.     That  there  was  stamped  across  the  face 
of  the  ticket  the  word  "  special."    The  8th  section  of  the  act  alwve 
mentioned,  as  we  find  it  printed  in  the  statute  bool^  referred  to, 
provides  as  follows :  "  The  provisions  of  this  act  shall  not  apply  to 
special,  half -fare,   or  excursion  tickets."     It  is  said  that  in  the 
enrolled  bill  the  punctuation  is  different  there  being  no  comma  be- 
tween the  words  "  special "  and  "  half-fare."    And  it  is  claimed  by 
the  State  that  the  section  should  be  so  read  as  to  exempt  from  the 
operation  of  the  statute  two  classes  of  tickets  only,  viz.,  half-fare 
tickets  and  excursion  tickets.    But  why  exempt  from  the  operation 
of  the  statute  half-fare  tickets  or  excursion  tickets  any  more  than 
any  other  tickets  supplied  at  less  than  the  usual  full  f^ire,  whether 
it  be  more  or  less  than  half  fare?    Such  special  tickets  may  be 
subject  to  conditions  not  attached  to  usual  full-fare  tickets.    We 
think,  without  any  particular  reference  to  the  punctuation  of  the 
statute,  that  the  legislature  intended  to  exempt  n*om  the  operation 
of  it  all  special  tickets,  whether  they  are   half-fare  or  excarsion 
tickets,  or  special  in  any  other  respect.    From  the  description  of 
the  ticket  sold  by  the  defendant'  we  must  regard  it  as  a  special 
ticket,  and  not  within  the  prohibition  of  the  statute. 

The  judgment  below  is  smirmed. 
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Chicago,  St.  Louis  and  New  Orleans  R.  R.  Co. 

V. 

John  "W.  Scubk. 

(AdwtMB  Cam,  MUnmppL    May  1,  1882.) 


Fkintiff  took  passage  at  night  on  train  from  Grenada  to  Torrence.  The 
conductor  permitted  the  train  to  pass  by  Torrence  without  stoppins^.  Ou 
reaching  the  next  station  the  conductor  save  to  plaintiff  an  order  addressed 
to  tibe  conductor  of  a  freight  train,  which  would  pass  in  a  few  hours  direct- 
ing that  the  plaintiff  should  be  carried  back  to  Torrence  free  of  charge. 
Plaintiff  took  the  order,  but  did  not  avail  himself  of  it.  The  conduct  of  the 
eonductor  throughout  the  matter  was  courteous.  BM,  That  a  verdict  for 
(2,600  which  was  reduced  by  the  court  $838.83  was  excessiTe. 

Chalmebs,  C.  J. — Plaintiff  fappellee)  took  passage  at  night  on 
defendants'  (appellants')  train  irom  Grenada  to  Torrence,  holding 
a  ticket  for  the  latter  place.  Shortly  before  the  train  arrived  at 
Torrence  the  conductor  became  involved  in  an  altercation  with 
fiome  emigrants,  who  by  mistake  had  gotten  npon  the  wron^  train, 
and  also  with  a  passenger,  who  without  authority  had  pulled  the 
bell-rope,  and  thereby  stopped  the  cars.  Thrown  off  his  oalance  by 
these  circumstances,  the  conductor  carelessly  and  negligently  per- 
mitted the  train  to  run  by  Torrence  without  stopping,  and  was 
fleveral  miles  beyond  the  aepot  before  he  recollected  that  there 
were  several  passengers  on  board  for  that  point.  He  took  up  plain- 
tiffs ticket  before  reaching  the  next  station  (Coffeeville),  made  to 
bim  a  statement  of  the  troubles  with  the  emigrants  ana  with  the 
person  who  had  rang  the  bell,  as  an  explanation  and  excuse  for  his 
own  Diligence  in  failing  to  stop  at  his  place  of  destination,  and 
promised  to  make  arran^ments  for  his  speedy  return  from  Coffee- 
ville without  chai^.  Keaching  Coffeeville  (eight  miles  north  of 
Torrence)  he  repeated  his  explanation,  and  delivered  to  plaintiff  an 
order  adoreffied  to  the  conductor  of  a  freight  train,  which  would 

a  south  in  a  few  hours,  directing  the  plauitiff  should  be  carried 
to  Torrence  free  of  charge,  rlaintiff  took  the  order  but  did 
not  avafl  himself  of  it,  preferring  to  remain  in  Coffeeville  until  a 
pwBenger  train  should  go  south  m  the  afternoon.  It  is  admitted 
that  the  conductor  throughout  the  matter  was  courteous,  respectful 
ukd  polite.  Plaintiff  arrived  at  Coffeeville  about  two  hours  before 
day.  The  ni^ht  was  cold,  dark  and  rainy.  He  did  not  remain 
in  the  depot  building,  in  which  there  was  a  fire,  but  sought  and 
obtained  elsewhere  a  room,  without  a  fire.  Whether  the  room 
obtained  was  furnished  with  a  bed,  and  if  so,  whether  plaintiff  re- 
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tired  to  bed  does  not  appear.  If  he  had  taken  the  freight  tndn, 
upon  the  conductor  of  wnich  he  held  the  order  for  free  transporta- 
tion, he  would  have  reached  Torrence  about  nine  o'clock  in  the 
morning.  As  it  was  he  arrived  there  some  time  in  the  afternoon 
There  is  no  proof  as  to  the  value  of  his  time,  nor  of  any  peconian 
loss  of  any  sort,  nor  does  it  appear  whether  he  was  engaged  in  anj 
business.  There  is  no  claim  oi  mentally  or  bodilv  su&ring  ezcep 
that  plaintiff  states  that  while  at  Coneeville  ^'  he  suffer^  some 
from  cold." 

The  jurv  rendered  a  verdict  against  the  railroad  company  for 
$2,500.  Two-thirds  of  this  plaintiff  was  forced  by  the  court  be- 
low to  remit,  and  judgment  was  entered  for  $833.33.  From  this 
judgment  defendants,  their  motion  for  a  new  trial  having  be^ 
overruled,  prosecute  tins  appeal 

The  damages  awarded  by  the  jury  were  not  only  vindictive  aid 
punitory  in  their  character,  but  so  wholly  disproportioned  to  tie 
wrong  done  and  the  injury  sustained,  as  at  once  to  shod^  reason, 
conscience  and  common  sense.  To  have  permitted  the  verdict  to 
«tand  would  have  been  an  invitation  to  everv  man  in  the  conntiy 
to  embark  in  the  business  of  riding  on  railroads  in  the  hope  dl 
making  a  fortune  by  suing  for  damages  claimed  to  arise  out  of 
some  harmless  carelessness  of  a  conductor. 

As  modified  by  the  court,  the  verdict  is  less  shocking,  and  per- 
haps would  not  be  set  aside  as  excessive,  if  the  case  had  been  one 
justifying  the  imposition  of  exemplary  damages.  That  it  still  re- 
mains exemplary  and  punitory  in  its  character  is  conceded,  since 
the  actual  damage  apparent  from  the  proof  is  trifling. 

Did  the  proof  warrant  the  rendering  of  exemplary  damages! 
By  a  long  train  of  decisions  in  this  State,  which  smiply  annoonce 
the  rule  eveirwhere  recognized,  such  damages  are  permissible  only 
where  there  nas  been  some  element  of  intentional  wrong,  or  in  the 
absence  of  intention,  a  negligence  so  gross  as  to  evince  a  reckless 
disregard  of  consequences. 

The  idea  is  variously  expressed  by  different  text-writers  and 
judges,  and  sometimes  with  a  multitude  of  words;  but  if  to  the 
words,  "  negligence"  and  "  intention"  we  add  the  word  "  insult,^ 
we  will  perhaps  sufficiently  embrace  all  the  states  of  case,  in  wliich 
such  damages  should  be  awarded  by  a  lury,  or  sanctioned  by  a 
court.  Where  the  negligence  of  whicn  a  defendant  has  been 
guilty  bears  no  aspect  of  recklessness  or  wilfulness,  and  is  wholly 
free  from  any  element  of  insult  or  rudeness,  there  is  no  justification 
for  the  imposition  of  any  damages  beyond  such  as  will  fully  com- 
pensate for  all  injuries  actually  sustained.  Full  compensation  for  all 
actual  damage  may  in  the  case  of  severe  injuries,  or  the  disappoint- 
ment of  important  engagements,  embrace  amounts  as  large  as  if 
ffiven  by  way  of  punishment ;  but  if  the  injuries  have  sprung  from 
Siat  sort  of  negligence,  or  carelessness,  or  f orgetf  ulness,  to  which 
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mankind  ^nerally  are  prone,  the  essential  idea  of  punishment 
must  be  discarded.  In  tne  ease  at  bar  defendant's  conductor  was 
dearly  remiss  in  dntj,  but  it  is  quite  apparent  that. he  was  neither 
wilfully,  recklessly,  nor  rudely  so.  His  negligence  was  inexcusa- 
ble as  to  one  who  demanded  compensation  for  all  losses  thereby 
SQstained,  but  it  affords  no  ground  whatever  for  the  imposition 
upon  his  superiors  of  that  kind  of  punishment  which  would  stamp 
lis  act  as  criminaL  It  sprang  from  that  temporary  thoughtless- 
ness and  inattention,  of  wnich  we  are  all  more  or  less  guilty  in  the 
(iischarge  of  our  daily  duties.  For  it  we  must  respond  in  full 
compensation  to  those  who  have  a  right  to  demand  fidelity  and 
care  at  our  hands,  but  to  punish  us  beyond  this  would  be  to  inflict 
a  wrong  more  grievoTis  than  that  of  which  we  have  ourselves  been 
gailty. 

By  the  second  instruction  given  for  plaintiff  the  court  autho- 
rized the  jury  to  inflict  exemplarj^  damages  upon  defendants  "  if  in 
tl.eir  judgment  the  wrong  and  injury  were  of  such  character  as  to 
call  for  their  imposition,"  and  by  plaintiff's  fifth  instruction  the 
jiry  were  told  that  the  law  devolvea  upon  them  the  power  of  esti- 
raating  the  damages  "  as  a  matter  of  sentiment  and  feeling  to  be 
exercised  by  them  according  to  their  sound  discretion."  No  crite- 
non  was  by  these  instructions  afforded  the  jury  for  determining 
whether  the  case  called  for  the  imposition  of  such  damages,  but  by 
ihe  first  instmction  given  for  the  defendant  the  proper  rule  on 
this  subject  was  announced.  An  instruction  however  asked  by 
Ihe  defendant,  substantially  declaring  that  nothing  beyond  actual 
^mage  should  be  awarded,  was  by  the  court  refused. 

The  action  of  the  court  on  these  instructions  was  erroneous. 

The  case  was  plainly  one  in  which  exemplary  damages  were 
not  allowable,  and  the  court  should  have  so  inK)rmed  the  jury. 
Such  a  direction  ought  not  to  be  given  in  a  case  that  admits  of 
doubt,  or  where  there  is  a  confiict  of  evidence  as  to  any  fact,  the 
existenoe  of  which,  if  proved  would  warrant  their  imposition,  but 
such  was  not  the  case  here. 

Although  the  facts  were  not  agreed  on,  there  was  no  disagree- 
ment as  to  any  fact  at  all  materia  to  any  issue  involved;  nor  was 
there  anything  in  the  testimony,  either  of  the  plaintiff  or  of  the 
conductor,  showing  or  tending  to  show  fraud,  malice,  oppression, 
or  recklessness  on  the  part  of  defendants'  employees.  Whether 
eyideuce  is  sufficient  to  establish  a  particular  fact  is  a  question  for 
the  jury;  whether  there  is  any  evidence  in  support  of  it  is  always 
a  matter  for  the  determination  of  the  court;  and  this  doctrine  is 
applied  a^inst  defendants  even  in  criminal  prosecution  for  life  or 
liberty.    HoUj's  case,  55  Miss.  424. 

In  announcmg  the  rule  in  this  State  as  to  the  measure  of  dam- 
ages in  actions  for  the  detention  of  personal  property,  it  was  said 
hy  this  court  in  Whitfield  v.  Whitfield,  40  Miss.  352-367,  that 
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where  there  was  no  fraud,  malice,  or  oppreflsion  in  the  taking  oi 
detention  of  the  property  ita  value  at  the  time  of  taking  must  be 
the  standard,  ^^  and  this  [say  the  court]  is  a  rule  of  law,  to  be  de 
dared  by  the  court.'' 

In  Southern  B.  R.  Co.  t;.  Kendrick,  40  Miss.  374-390,  it  s 
said,  that  '^  a  n^lect  of  duty,  not  attended  with  any  eireumstancd 
of  insult,  of  aggravation  of  feeling,  of  injury  to  the  person  <r 
property,  of  bMiIy  or  mental  sufiermc;,  would  not  justify  vindiv 
tive  damages ;  ^et  if  there  be  any  evidence  trading  to  show  sadi 
circumstances,  its  weight  and  force  rest  peculiarly  within  the  Jb- 
cretion  of  the  jury." 

We  are  prepared  to  go  a  step  further  and  say  that  in  any  and  dl 
actions  for  damages  where  the  proof  fails  to  show  anything  tht 
will  warrant  an  imputation  of  wilfulness,  recklessness,  or  rudenes, 
it  is  the  dntv  of  the  court  to  inform  the  jury,  when  requestedso 
to  do,  tiiat  tney  cannot  inflict  punitory  damages. 

Not  to  do  so,  in  a  case  free  from  doubt,  would  be  an  abdicati>n 
of  judicial  authority,  and  a  permission  to  the  jury  to  violate  tie 
settled  principles  of  law. 

In  2  Thompson  on  Negli^nce,  1264,  it  is  said  that  "  whether  cr 
not  the  case  is  one  whicli  lustifies  exemplary  damages,  is  a  ques- 
tion for  the  court  to  detennme,  in  its  instruction  to  uie  jury,"  ani 
the  foUowinfi^  among  other  cases  bear  out  the  author's  statement 
Chic^o  V.  Martin,  49  111.  241 ;  Heil  v.  Glanding,  42  Fenn.  S. 
493;  Kennedy  v.  K  M.  K.  R,  36  Mo.  351;  111.  Cent  R  R  i 
Welch,  52  111.  184. 

The  point  was  squarely  met  and  decided  by  the  Supreme  Couit 
of  the  United  States  in  Milwaukee  R  R  Co.  v.  Arms,  91  IT.  S 
489,  in  which  the  lower  court  had  charged  the  jury  that  "if  yoi 
find  tliat  the  accident  was  caused  by  the  gross  negligence  of  de 
fendant's  servants  controlling  the  train,  you  may  give  the  plaintifi 
punitory  or  vindictive  damages."  The  Supreme  Court  after  ex- 
amining the  facts,  came  to  the  conclusion  tliat  there  was  no  proof 
of  gross  negligence  in  the  case,  and  reversed  the  judgment  because 
of  tlie  giving  of  this  instruction.  See  also  the  note  appended  to 
this  case,  giving  the  ruling  of  Mr.  Justice  Davis  on  this  subject  on 
the  circuit. 

In  K.  O.  and  J.  E.  E.  Co.  v.  Bailey,  40  Miss.  406,  an  instnictian 
was  approved,  which  declared  that  ^^  any  negligence  by  a  railroad 
company,  operating  bv  tlie  dangerous  and  powerful  agency  of 
steam,  well  deserves  tne  epithet  of  gross."  This  ruling  thou^ 
based  on  and  borrowed  from  the  language  of  Justice  Grrier  m 
Philadelphia  R  R  Co.  v.  Derby,  14  flow.  486,  is  manifestly  un- 
sound. 

Gross  negligence  is  synonymous  with  recklessness,  and  has  fre- 
quently been  said  to  be  undistinguishable  from  fraud.  If  the  an- 
nouncement therefore  was  sound  law,  every  act  of  negligence  <Hi 
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the  part  of  a  railroad,  no  matter  how  slight,  would  justify  the  im- 
position of  exemplary  damages,  and  thus  we  destroy  at  once  that 
ilistinction  between  carelessness  and  wilfulness  wmch  this  court 
has  recognized  in  numberless  suits  a^nst  railroad  companies. 

Judge  Tarbell  said,  in  M.  and  C.  K.  R.  Co.  v.  Green,  52  Miss. 
783,  that  as  against  a  common  carrier  pimitive  damages  might  be 
inflicted  for  a  mere  omission  of  duty,  "  by  way  of  punishment  for 
the  neglect  of  duty  to  travellers,"  citing  2  Rediield,  section  182. 
Tliis  is  an  entire  misconception  of  Judge  Kediield's  text.  He  was 
discussing  the  duty  of  a  common  carrier  to  transport  all  well- 
conducted  travellers,  whether  the  party  suing  had  a  special  con- 
tract for  transportation  or  not,  a  duty  imposed  by  reason  of  his 
functions  as  a  common  carrier;  a  doctrine,  by  the  way,  which 
found  a  somewhat  vivid  and  stnking^  illustration  in  this  State  in 
the  case  of  Hiem  v.  M'Caughn,  82  Miss.  17.  This  doctrine  has 
nothing  to  do  with  the  measure  of  danr>ages  to  be  inflicted  upon 
the  carrier  for  his  derelictions  of  duty.  It  only  fixes  what  that 
duty  is  towards  the  travelling  public.  For  any  dereliction  of  any 
duty  he  is  to  be  dealt  with  as  to  the  measure  of  damages  like  other 
men. 

The  powers  of  common  carriers  over  the  pei*sons  and  property 
committed  to  their  custody  is  very  great,  and  hence  the  law  im- 
poses upon  them  tlie  severest  exactions,  and  a  decree  of  responsi- 
bility unknown  in  other  calling  of  life.  But  though  these  ex- 
actions are  more  numerous  and  stringent,  a  non-performance  of 
them  brings  to  the  delinquent  just  that  which  a  aefault  of  duty 
brings  to  dl  men,  that  is  to  say,  full  compensation  for  thoughtless- 
ness and  carelessness;  exemplaiy  punishment  for  recklessness^ 
wilfulness,  or  insult. 

For  error  in  giving  plaintifPs  second  and  fifth  instructions,  and 
in  refusing  defendant's  second,  the  judgment  is  reversed  and  a  new 
trial  awarded. 


Akakda  E.  Tbigg,Bb8pondent, 

V. 

St.  Louis,  K.  Otty  and  N.  R  E.  Co.,  Appbllamt. 

(Advance  Osm,  Miitauri.    October  Tcrmy  1881.) 


with  her  two  children  waa  carried  past  the  station  to  which  she  was 

bound.    The  conduct  of  the  conductor  was  courtienfl  and  respectful.   HMj 
that  ft  verdict  for  $1000  was  excessive. 

Hough,  J. — ^In  August,  1876,  the  plaintiff  was  at  Norbome,  in 
Carroll  County,  Mo.,  with  her  two  cJiiidren,  one  being  four  and  the 
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other  between  one  and  two  years  of  age ;  and,  deBiring  to  go  to 
Hardin,  in  Eaj  Conntj,  she  purchased  a  ticket  entitling  her  to 
be  carried  from  Norbome  to  Hardin  on  one  of  defendant's  ptt- 
senger  trains.  The  train  she  took  was  the  defendant's  west-bound 
day  train  between  St.  Louis  and  Kansas  City,  which  nsoally  ar- 
rived at  Hardin  in  the  evening,  between  sundown  and  dark  The 
material  allegations  of  the  petition  are  substantially  as  follows : 

^^  That  she  delivered  her  ticket  to  the  conductor  of  the  train,  wlio 
was  the  agent  of  and  in  the  employ  of  defendant 

'^  That  said  conductor  had  full  laiowled^  that  she  was  to  get  off 
at  Hardin.  That  it  was  the  duty  of  said  conductor  to  stop  said 
train  at  Hardin  a  sufficient  length  of  time  to  permit  plaintifi  to 
get  off  at  said  station,  but  that,  instead  of  stopping  said  train  a 
reasonable  length  of  time  for  plaintiff  to  get  on  at  said  station,  he 
carelessly  and  negligently  started  almost  instantly  upon  stopping, 
and  gave  no  assistance  to  plaintiff  to  get  off.  That  she  was  not 
able  to  get  off,  and  was  exposed  to  great  dan^r  by  the  starting  of 
the  train,  encumbered  as  she  was  with  her  cnildren  and  ba^^ 
and  that,  in  consequence  thereof,  she  was  carried  to  Richmond  and 
Lexington  Junction,  in  the  county  of  Kay,  about  six  miles  from 
said  station  of  Hardin." 

The  defendant's  answer  denied  all  negligence  on  its  part,  and 
averred  that  it  was  in  consequence  of  plaintiff's  own  negligence 
that  she  failed  to  get  off  said  train  at  Hardin  station. 

The  facts  developed  at  the  trial  were  as  follows : 

When  the  train  arrived  at  Hardin,  the  plaintiff,  being  encnm- 
bered  with  considerable  baggage  and  two  small  children,  got  to  the 
platform  of  the  car  and  handed  out  her  luggage,  but  before  she 
could  hand  one  of  her  children  to  the  person  who  was  thereto 
help  her  off  the  train  started.  The  brakeman  seeing  her  situation 
and  thinking  she  was  about  to  step  off  while  the  train  was  in  mo- 
tion, stepped  in  front  of  her  ana  prevented  her  from  doing  so. 
This,  he  savs,  he  did,  because  he  thought  she  would  fall  under  the 
train  with  her  children.  The  brakeman  then  pulled  the  bell-cord 
to  give  the  engineer  a  signal  to  stop,  but  the  bell-cord  was  caught, 
so  tnat  the  engineer  did  not  get  the  signal.  By  that  time  the  con- 
ductor had  arrived,  and,  findmg  out  the  trouble,  he  sent  the  brake- 
man  througli  the  train  to  tell  the  engineer  to  stop,  but,  by  the  time 
tlie  brakeman  got  to  the  engineer,  and  the  engineer  had  stopped 
the  train,  it  was  some  distance  from  the  depot.  The  conductor 
then  asked  plaintiff  if  she  would  get  off  there,  and  she  said  she 
would  not,  and  demanded  that  he  should  take  her  back  to  the 
depot  at  Hardin;  the  conductor  testified  that  he  told  her  that,  after 
passing  over  the  road,  he  had  no  right  to  go  back,  and  that  he  va8 
afraid  to  do  so,  for  fear  of  running  into  something. 

The  testimony  of  the  plaintiff  on  this  point  was  as  follows : 

^'  After  a  few  moments  tlie  conductor  came  back  to  me  and  said» 
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'  We  Iiave  carried  you  past  your  station — ^what  will  yon  do  abont 
itri  said,  'Yon  will  have  to  carry  me  back.'  He  said,  *lie  conld 
not  do  it,' and  tnmed  off.  I  thonght  he  spoke  very  sharp.  After  we 
had  gone  to  the  trestle-work  below  the  town,  the  train  stopped  and 
the  condactor  said,  *  We  will  pnt  you  off  here.'  I  said,  *  No ;  if 
OQ  had  8top{>ed  within  a  reasonable  distance  I  wonld  have  got  off.' 
t  was  then  night.  He  then  said,  'I  cannot  do  any  better  than  to 
cany  yon  on  to  the  Junction.'  I  said, '  If  that  is  the  best  you  can 
do  you  will  have  to  carry  me  there.' 

The  conductor  then  told  her  that  they  would  soon  be  at  the 
jimction,  and  that,  when  the^  got  there,  he  would  have  the  porter 
come  and  carry  her  child  to  the  waiting-room,  and  that  he  would 
meet  her  there.  The  conductor  went  to  the  waiting-room  and 
asked  her  what  was  to  be  done,  and  she  said  he  would  have  to  get 
a  conveyance  to  take  her  back  to  Hardin,  and  thereupon  the  con- 
ductor went  and  got  a  light  spring  wagon  in  which  to  carry  her 
hack,  but  she  refused  to  go  in  it,  saying  she  wanted  a  '^  hack."  The 
(inductor  tcJd  her  he  could  get  nothing  better  than  the  spring 
wagon.  Mr.  Hughes,  a  bystander,  then  advised  her  to  go  back  on 
the  freight  train,  but  the  conductor  told  her  the  freight  train  was 
behind  time,  and  advised  her  to  go  back  in  the  morning  on  the 
passenger.  The  conductor  tlien  took  her  and  her  children  to  the 
oinm^-room,  and  gave  th*em,  as  she  says,  a  mod  supper,  for  which 
he  paid.  He  then  told  the  landlady  to  give  them  a  good  room, 
and  slie  gave  them  the  best  in  the  house,  for  which  he  also  paid. 
He  then  gave  the  plaintiff  fifty  cents  with  which  to  pay  her  farfe 
Wk  to  Hardin,  which  was  only  six  miles  from  junction  and  went 
on  with  his  train.     It  afterwards  appears  that  at  the  request  of 

ElaintifPs  father,  the  defendant's  section  boss  at  Hardin  got  out 
is  hand-car  and  went  to  the  junction,  and  that  plaintiff  got  up 
and  returned  with  them  of  her  own  accord,  and  without  any  ex- 
pense, to  Hardin,  on  the  same  night. 

As  to  the  measure  of  damages,  the  court  instructed  the  jury,  at 
the  request  of  the  plaintiff,  as  follows:  If  the  jury  find  for  the 
plaintiff,  in  assessing  the  damages,  they  will  take  into  consideration 
the  delay  to  which  plaintiff  was  subjected,  the  anxiety  and  suspense 
of  mind  suffered  by  her  in  consequence  thereof,  the  physical  iiard- 
ship  to  whidi  it  subjected  her,  and  the  effect  upon  ner  health  in 
consequence  thereof,  and  the  danger  to  which  she  was  exposed 
in  consequence  of  the  train  being  stopped  an  iusuflicient  length 
of  time,  and  will  find  such  sum  and  amount  as  the  jury  may  be- 
lieve the  plaintiff  is  justly  entitled  to  from  the  evidence,  not  to 
exceed  the  sum  claimed  in  the  petition.  The  jury  found  a  verdict 
for  plaintiff,  and  assessed  the  damages  at  one  thousand  dollars,  and 
judgment  was  rendered  accordinffly. 

"  e  are  all  of  opinion  that  the  judgment  should  be  revereed, 
Wanse  the  damages  are  excessive. 
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The  evidenoe  enffidently  sapports  the  finding  of  the  jniy  ihifc 
the  defendant  was  n^ligent  in  carrying  the  plaintiff  beyond  lur 
destination,  but  as  the  case  is  ntterlj  barren  of  drcnmstanecB  of 
aggravation,  snch  as  malice,  insnlt,  wantonness,  yiolence,  oppres- 
aon,  or  inhumanity,  the  damages  awarded  are  so  utterly  aispio- 
portionate  to  the  mjury  inflicted,  that  we  fed  called  upon  to  in- 
terfere. It  is  true  the  plaintiff  testified  that  when  the  oonductar 
told  her  he  could  not  take  her  back,  she  thought  he  ^'spoke  rerj 
sharp." 

But  taking  this  statement  in  connection  with  the  subject  of 
conversation  and  what  he  actually  said,  and  viewing  it  also  in  Ihe 
light  of  his  subsequent  language  and  conduct,  we  take  it  to  mean 
only  that  the  conductor  was  very  positive,  and  as  the  action  which 
the  plaintiff  proposed  was  such  as  involved,  perhaps,  not  only  her 
own  safety,  but  the  safety  of  all  the  passengers  on  the  train,  it  wbs 
a  matter  about  which  he  probably  expr^sed  himself  with  em- 
phasis. Every  passenger,  and  especially  ladies  tmattended  by  an 
escort,  have  a  right  to  expect  and  receive  ordinary  dviHty  from  all 
the  servants  of  a  railroad  company,  with  whom  they  are  necessarily 
brought  in  contact,  and  if  there  is  any  deviation  from  this  standard 
it  should  be  on  the  side  of  courtesy ;  and  if  we  were  of  opinion  in 
this  case,  that  the  language  or  manners  of  the  conductor  connected 
with  the  negligence  complained  of  bordered  upon  indignity  or 
insult,  we  would  not  hesitate  to  let  the  verdict  stand. 

The  instmction  as  to  the  measure  of  damages  was  ei-roneons. 

Neither  the  anxiety  and  suspense  of  mind  suffered  by  the  plain- 
tiff in  consequence  of  the  delay,  nor  the  effect  upon  her  healtn,  nor 
the  danger  to  which  she  was  exposed  in  consequence  of  the  train 
being  stopped  an  insufficient  length  of  time,  were  proper  elements 
of  damage  in  this  case,  as  no  personal  injuiy  was  received  by  the 
plaintiff,  and  no  circumstances  of  aggravation  attended  the  wrongful 
act  complained  of.  If  the  anxiety  and  suspense  of  mind  suffered 
bv  the  plaintiff  in  consequence  of  the  delay  m  this  case  is  a  ground 
01  recovery,  similar  suspense  and  anxiety  of  mind  would  be  an 
equally  good  ground  of  recovery  in  a  case  where  a  railroad  train 
should  wrongnilly  stop  to  take  on  a  passenger. 

The  general  rule  is  that  '^  Pain  of  mind,  when  coimected  with 
bodily  mjury,  is  the  subject  of  damages ;  but  it  must  be  so  con- 
nected in  order  to  include  in  the  estimate,  unless  the  injury  is  ac- 
companied by  circumstances  of  malice,  insult^r  inhumanity.*' 
Pierce  on  Eailroads,  ed.  1881, 862 ;  I.  B.  and  W.  Ky.  Co.  v.  Bimey, 
71  111.  891;  Vide  also  Hobbes  v.  L.  and  S.  W.  Ry.  Co.,  10  L  It 
Q.  B.  Ill ;  P.  P.  Car  Co.  v.  Barker,  7  CoL  877 ;  Francis  «.  St. 
Louis  Transfer  Co.,  6  Mo.  Ap.  7. 

If  anxiety  and  suspense  of  mind  are  not  a  ground  of  recoveiy 
here,  of  course  the  effects  are  not 

There  is  no  evidence  that,  as  a  consequence  of  the  defendant's 


WHITWORTH   ET  AL.   D.   ERIB  BT.   CO.  349 

negligence,  the  plaintiff  was  snbjected  to  any  physical  hardship. 
The  only  exposure  suffered  by  her  was  in  returning  on  a  hand-car 
at  night* in  tne  month  of  August  to  Hardin,  and  that  was  volun- 
tarily encountered  by  her.     Francis  v.  St.  Louis  Transfer  Co.,  5 

Mo.  Ap.  7. 

We  have  not  bfeen  referred  to  any  case  in  which  a  simple  ex- 
posure to  averted  danger  has  been  held  to  be  a  ground  of  recovery 
—and  we  do  not  think  it  should  be  unless  the  exposure  were  wan- 
ton and  produced  injury. 

The  measure  of  damages  in  a  case  like  the  present  should  be 
limited  to  compensation  for  the  inconvenience,  loss  of  time,  labor, 
and  expense  of  travelling  back.  Nelson  v.  A.  and  P.  E.  R.,  68 
Mo.  593 ;  2  Redf .  on  Eailways  (5th  ed.  262). 

The  judgment  will  be  reversed  and  the  cause  remanded.  The 
other  judges  concur. 


WnrrwoBTH  et  al..  Appellants, 

V. 

The  Ebib  Ry.  Co.,  Respondent. 

(AtUfonce  Case,  New  York.    Jan,  17, 1882.) 

Flaintifis  delivered  certain  cotton  to  a  despatch  company  to  be  carried 
from  Ifemphis  to  Liverpool,  under  bills  of  lading  which  contained  a  clause 
exempting  the  company  and  its  connections  from  liability  from  loss  or  dam- 
ige  by  fire.  The  cotton  was  destroyed  by  fire  in  defendant's  warehouse  at 
Jersey  City.  Defendant  was  not  a  member  of  the  Despatch  Co.,  and  only 
occupied  the  relation  of  intermediate  carrier.  BM,  That  defendant  was  en- 
titlea  to  the  benefit  of  the  restrictive  clause  in  the  bills  of  lading,  and  is  ex- 
onerated from  liability  unless  the  fire  resulted  from  its  negligence. 

Where  bills  of  lading  contain  a  general  exemption  from  liability  for  loss 
by  file  it  IS  incumbent  on  the  owner  of  the  property,  in  order  to  avoid  the 
effect  of  the  exemption,  to  show  that  the  foes  resulted  from  the  carrier's 
negligence,  or  some  breach  of  duty  which  contributed  to  the  loss. 

The  goods  were  detained  in  defendant's  freight  house  because  of  the 
neglect  of  the  succeeding  carrier  to  receive  them,  although  notified  of  their 
vrivil.  HMj  That  the  detention  was  not  defendant's  fault,  and  did  not 
deprive  it  of  the  benefit  of  the  exemption  clause. 

The  occurrence  of  a  fire  does  not  alone  justify  an  inference  of  negligence,  and 
in  the  absence  of  an  explanation  as  to  its  origin,  or  evidence  that  it  was  in 
defendant's  power  to  explain,  or  that  by  the  exercise  of  reasonable  care  the 
Are  would  not  have  occurred,  no  presumption  is  raised  to  justify  a  submis- 
sioQ  to  the  jury  whether  the  fire  was  caused  by  defendant's  negligence. 

Ahbbewb,  Oh.  J. — The  bills  of  lading  of  the  Erie  and  Pacific 
Despatch,  and  the  Great  Western  Despatda  Company,  nnder  which 
the  cotton  was  shipped,  contain  provisions  limiting  the  liability  of 
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tihe  carriers,  and  among  others  a  provision  tliat  the  respective  compa- 
nies and  their  connections  shomdnot  be  liable  for  loss  or  damage  to 
the  property  by  fire  while  in  transit,  or  while  in  deposit  or  places 
of  transhipment,  or  at  depots  or  landings  at  any  point  of  deliver;. 

The  bills  of  lading  were  through  contracts,  that  is,  contracts  for 
the  carriage  of  the  cotton  from  Memphis,  the  place  of  shipment, 
to  Liverpool,  England,  at  a  fixed  rate  for  the  whole  distance.  The 
Oceanic  Steam  Navigation  Ck)mpany  was  a  party  to  the  bilk  of 
lading  of  the  Eric  and  Pacific  Despatch,  and  the  National  Steam- 
ship Company  to  those  of  the  Great  Western  Despatch  Company. 

Bnt  the  undertakings  of  the  Erie  and  Pacific  Despatch  and  tne 
Oceanic  Steam  Navigation  Company,  and  of  the  Great  Western 
Despatch  Company  and  the  National  Steamship  Company,  altbongh 
contained  in  a  single  instrument,  were  distinct  and  several,  and  not 
joint. 

The  bills  of  lading  of  the  Erie  and  Pacific  Despatch  declared 
that  its  contract  was  executed  and  accomplished,  and  its  liability  as 
common  carriers  thereunder  should  terminate  on  the  delivery  of 
the  property  to  the  steamship  of  the  Oceanic  Steam  Navigation 
Company,  at  the  White  Staf  wharf,  Jersey  City,  when  the  liabilitv 
of  the  steamship  company  should  commence,  and  not  before.  Fol- 
lowing this  provision  is  the  contract  of  the  Steamship  Company 
for  the  ocean  carriage  to  Liverpool. 

The  bills  of  lading  of  the  Great  Western  Despatch  Company 
are  of  similar  purport,  the  only  difference  being  in  the  name  of  the 
steamship  company  joining  in  the  contract. 

In  February  or  March,  1873,  the  plaintiflEs  delivered  to  the  re- 
spective Despatch  Companies,  at  Memphis,  under  the  bilk  of  lad- 
ing referred  to,  in  all  1090  bales  of  cotton,  consigned  to  Liverpool, 
deliverable  to  the  order  of  the  shippers. 

The  defendant  in  the  course  oi  the  transit  received  this  cotton 
and  carried  it  to  Jersey  City,  the  eastern  terminus  of  its  line. 

On  the  21st  of  March,  1873,  428  bales  of  the  cotton,  then  in  the 
freight-house  of  the  defendant  at  that  point,  were  destroyed  by  fiie« 
The  question  presented  is,  whether  the  defendant  is  liable  for  its 
value. 

It  is,  we  think,  a  clear  proposition  that  the  defendant  is  entitled 
to  the  benefit  of  the  restrictive  clauses  in  the  bills  of  lading.  They 
are  made  applicable  by  express  language  to  the  company  nfiuig 
them,  and  its  connections.     The  defendant's  road  formed,  with 


other  railways,  a  continuous  line  of  railroad  between  Memphis 
New  York.  It  does  not  appear  that  the  defendant  was  a  member 
of  either  of  tlie  despatch  companies,  or  that  in  respect  to  the  (^ 
riage  of  the  cotton  it  occupied  any  other  relation  to  those  companies 
than  that  of  intermediate  carrier,  receiving  the  property  for  trans- 
portation over  its  line. 

The  Despatch  Companies  were  not  owners  of  the  railroads  over 
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which  the  cotton  was  transported,  but  nsed  the  several  lines  of  road 
between  Memphis  and  New  York  in  the  performance  of  their  con- 
tracts with  the  plaintiffs. 

It  may  be  supposed  that  special  and  more  favorable  arrangements 
were  made  with  the  several  roads  for  the  carriage  of  property  under 
the  bills  of  lading  of  the  Despatch  Companies,  in  view  of  tne  lim- 
ited liability  therein. 

However  this  may  have  been,  the  carriage  of  the  cotton  by  the 
defendant  in  aid  of  the  contracts  of  the  Despatdi  Companies  made 
it  one  of  the  connections  mentioned  in  the  bills  of  lading,  and  the 
contract  of  exemption  enured  to  the  defendant's  benefit,  and  the 
defendant  is  exonerated  from  liability  for  the  loss  occasioned  by 
the  fire,  unless  the  fire  resulted  from  its  negligence.  Babcock  v. 
The  L  S.  and  M.  S.  Ry.  Co.,  49  N.  Y.  491,  and  cases  cited. 

The  plaintiff  asked  to  have  the  question  of  the  defendant's  neg- 
ligence submitted  to  the  jury,  but  the  judge  denied  the  request 
and  granted  a  non-suit. 

The  plaintiff's  counsel  insists  that  the  non-suit  was  erroneous  for 
two  reasons :  First,  that  it  having  been  shown  that  the  fire  origi- 
nated on  the  defendant's  premises,  in  the  roof  of  the  passenger  de- 
pot, a  wooden  structure,  from  which  it  communicated  to  the  freight- 
house  where  the  cotton  was  stored,  and  no  explanation  having  been 
given  of  the  origin  of  the  fire,  the  presumption  of  negliffence  at- 
tached, and  the  question  should  have  been  submitted  to  the  jury ; 
second,  that  the  evidence  tended  to  show  an  unreasonable  deten- 
tion of  the  cotton  by  the  defendant  after  its  arrival,  and  a  violation 
of  its  duty  to  make  prompt  delivery  to  the  steamship  companies, 
and  that  except  for  such  detention  and  non-delivery  the  cotton 
would  not  have  been  in  the  freight-house  at  the  time  of  the  fire. 
fSee  Road  v.  Spaulding,  30  N.  YT  630 ;  Kawson  v.  Holland,  59  id. 

mj 

The  bills  of  lading  contain  a  general  exemption  from  loss  by 
fire,  and  the  loss  having  occurred  from  this  cause,  it  was  incum- 
bent on  the  plainti£,  in  order  to  avoid  the  effect  of  the  exemption, 
to  show  that  the  fire  was  the  result  of  the  defendant's  negligence, 
or  that  the  loss  resulted  from  some  breach  of  duty  which  contrib- 
uted to  the  loss. 

The  burden  was  upon  the  plaintiff  to  show  facts  taking  the  case 
out  of  the  operation  of  the  clause  of  exemption.  Lamb  v.  Camden 
and  Amboy  Railroad,  46  N.  Y.  271 ;  Caldwell  v.  The  New  Jersey 
Steamboat  Co.,  47  id.  282 ;  Cochran  v.  Dinsmore,  49  id.  252. 

We  think  there  was  no  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant,  in  respect  to  the  origin  of  the  fire. 

It  was  first  discovered  about  mid-day  in  the  roof  of  the  passen- 
ger depot,  situated  about  one  hundred  feet  east  of  the  ireight- 
Sonse,  where  the  cotton  was  stored.  The  depot  had  been  in  use 
^el?e  years-     There  was  no  evidence  how  the  fire  originated,  nor 
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did  it  appear  that  there  were  any  persons  in  the  employment  of 
the  defendant  who  had,  or  might  have  had,  any  knowledge  upon 
the  subject. 

There  was  a  navifiable  slip  eighty  feet  wide  betweoi  the  psflsen- 
ger  depot  and  the  &eight-honse  in  which  the  cotton  waa  stored 
and  on  the  east  side  of  the  slip  was  another  freight-house  adjoining 
the  depot. 

The  freight-houses  were  also  of  wood,  and  of  the  same  charact^ 
with  the  buildings  in  ordinaiy  UBe  by  trans^rtation  companies  for 
like  purposes  at  uiis  point.  There  was  a  high  wind  which  carried 
the  names  and  cinders  in  the  direction  of,  and  conmiunicated  the 
fire  to,  the  freight-houses.  There  was  no  omission  of  diligoioe  in 
the  efforts  to  save  the  freight-houses  and  property  after  the  fire 
was  discovered. 

Accidental  fires,  occurring  without  negligence,  are  frequent 
The  occurrence  of  a  fire  does  not  alone  justify  the  inference  of 
negligence.  In  the  absence  of  all  explanation  of  the  origin  of  the 
fire,  or  evidence  tending  to  show  that  it  was  in  the  power  of  the 
defendant  to  have  made  such  explanation,  or  that  by  the  exenose 
of  reasonable  care  the  fire  would  not  have  occurred,  no  presonm- 
tion  was  raised  so  as  to  justify  the  submission  to  the  jury  of  me 
question  whether  the  fire  was  caused  by  the  negligence  of  the  de- 
lendant. 

The  claim  that  there  was  an  unreasonable  detention  of  the  cot- 
ton by  the  defendant  after  arrival,  and  a  failure  of  prompt  deliv- 
ery, is  not  supported  by  the  proofs. 

The  general  duty  of  an  intermediate  carrier  of  property  uivolveB 
an  obligation  on  his  part  to  deliver  the  property  at  tne  end  of  his 
route  to  the  succeeding  carrier,  within  a  reasonable  time  after  its 
arrival.     (Rawson  v.  Holland,  59  N.  Y.  619.) 

The  cotton  in  question  was  accompanied  by  way  bills.  The  way 
bills  of  the  Erie  and  Pacific  Despateii  contained  the  words,  "Con- 
signed to  Liverpool,  England,  care  of  Samuel  Debow,  New  TorL" 
Debow  was  the  president  and  mani^r  of  the  Erie  and  Pacific  De- 
spatch. In  like  manner  the  way  bills  of  the  Great  Western  De- 
spatch Co.  consigned  the  property  to  the  care  of  its  agent  in  New 
York. 

The  uniform  course  of  business  between  the  defendant  and  fihe 
Despatch  Companies  had  been  for  the  defendant,  on  arrival  of 
property  carried  under  bills  of  lading,  to  give  notice  to  the  proper 
agent  named  in  the  way  bill  of  such  arrival.  It  then  became  the 
duty  of  the  intermediate  consignee  or  agent  to  obtain  a  permit  from 
the  steamship  company  for  the  delivery  of  the  property  to  the 
steamship,  and  deliver  the  permit  to  the  defendant,  and  on  snch 
permit  being  obtained  the  aefendant's  agent  delivered  the  property 
on  lighters  to  the  proper  vessel. 

On  arrival  of  the  cotton  in  question  prompt  notice  of  the  arriyal 
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was  g^ven  by  the  defendant  in  accordance  with  the  cnBtom.  But 
bj  reason  either  of  the  neglect  of  the  agents  of  the  Despatch  Com- 
panies to  obtain  the  proper  permits,  or  the  inability  of  the  steam- 
ship companies  to  receive  the  property,  the  defendant  was  unable 
to  get  rid  of  the  cotton,  although  its  agents  were  persistently  urg- 
iDg  the  apents  of  the  Despatdi  Companies  to  obtain  the  proper 
permits  tor  its  removal. 

Upon  these  facts,  we  are  of  opinion  that  the  defendant  fnlly 
discoarged  its  duty,  and  is  not  chargeable  with  any  negligence  in 
respect  to  the  detention  of  the  cotton. 

^y  the  course  of  business,  the  agents  of  the  Despatch  Companies 
assamed  the  duty  of  obtaining  the  proper  permits,  and  the  cotton 
being  consigned  to  their  care  the  defendant  was  justified  in  acting 
under  their  directions,  and  in  accordance  with  tne  course  of  busi- 
ness they  had  established.  The  defendant  made  no  express  con- 
tract with  the  plaintiff  to  deliver  alongside  the  vessel.  Its  immedi- 
ate principals  were  the  Despatch  Companies,  and  it  fully  discharged 
its  anty  when  it  gave  prompt  notice  of  arrival  and  requested  the 
agent  to  obtain  tne  proper  permits,  and  held  itself  in  readiness  to 
deliver  the  cotton  as  soon  as  the  permits  were  obtained. 

Assuming  that  there  was  an  unreasonable  detention  of  the  cot- 
ton at  the  freight-house  of  the  defendant,  it  was  not  its  fault,  and 
did  not  deprive  the  Erie  Bailway  of  the  benefit  of  the  restrictive 
clause  in  tne  bills  of  lading. 

The  plaintiffs  must  be  deemed  to  have  authorized  the  defendant 
to  deal  with  the  property  according  to  the  eastern  and  under  the 
direction  of  the  Despatch  Companies,  to  whose  care  it  was  con- 
signed at  New  York.  See  Van  Santvoord  v.  St.  John,  6  Hill,  157 ; 
Mills  V.  The  Michigan  Central  R.  R  Co.,  45  N.  T.  626. 

The  judgment  should  be  affirmed. 

All  concur  except  Miller,  J.,  absent. 

Bee  St  LomB  Ins.  Co.  «.  St.  Louis,  etc.,  R.  R  Co.,  8  Am.  and  Bug.  R  B. 
Caa.2<M). 


The  JBT.  T.  C.  and  BL  R.  R.  R.  Co.,  Appellant, 

V. 

The  Standabd  Oil  Co.,  Respondent. 

(Advance  Oaae^  Nno  York.    Jan.  17,  1882.) 

In  a  contract  for  the  transportation  of  oil  to  defendant's  warehouse  de- 
fendftDt  agreed  to  pay  freight  on  delivery,  and  assumed  all  risk  and  loss  of  its 
property  by  fire  while  in  plaintifTs  custody  or  charge.  While  on  plaintifE's 
biiiie  at  a  dock  of  defendant's  warehouse  the  oil  was  destroyed  b^  a  fire  origi- 
aatiDgfrom  a  tank  boat  used  by  defendant.     Bddf  that  plaintiff  could  not 

6  A.  ft  E.  R  Gas.— 28 


8S4    K.  T.  G.  AKD  H.  B.   R.  B.  00.  f).  QTAJSTDASD  OIL  00. 

recoYer  freight  for  the  oil  so  destroyed;  that  delivery  at  the  wardiouie  nu 
essential  to  performance,  and  without  it  or  lawful  excuse  for  failure  the 
freight  was  not  earned ;  that  the  risk  assumed  by  defendant  relieved  plamtiff 
from  liability  for  the  destruction  of  the  oil,  but  did  not  entitle  it  to  reoofer 
freight  for  oil  destroyed  before  it  was  actually  delivered,  and  that  it  cooM 
not  recover  for  charges  thereon  paid  to  its  coHX)ntractor. 

This  waa  an  action  npon  a  contract  by  which  plaintiff  agreed  to 
transport  oil  for  the  defendant  and  deuver  it  at  the  d^endant's 
warehouse.  Plaintiff  was  to  load  and  transport  and  miload  the 
oil,  and  the  mode  of  transportation  was  to  vary  with  the  season  of 
navigation.  Defendant  agreed  to  pay  freight ''  on  the  delivery  of 
the  oil,''  and  this  action  was  brongnt  to  recover  the  freight  on  a 
quantity  of  oil  transported  and  oil  in  a  barge  which  was  cestrojed 
while  lying  at  a  dock  of  def aidant's  warehouse,  by  a  fire  whidi 
originated  on  a  tank  boat  used  bv  the  defendant.  Defendant 
agreed  in  the  contract  ^^  to  assume  aJl  risks  and  loss  of  its  property 
by  fire  when  in  the  charge  or  custody  of  the  party  of  the  second 
part,  whether  said  property  has  been  moved  upon  cars  or  barges, 
or  is  stored  or  awaiting  transportation  at  any  point"  The  plaintiff 
claimed  to  recover  $3,569.14  as  freight  earned  in  'the  transpoTta- 
tion  and  delivery  to  defendant  3,251  barrels  of  oil  and  120  empty 
barrels.  The  referee  found  that  only  150  barrels  of  oil  and  ^ 
empty  barrels  were,  in  fact,  delivered  to  defendant. 

W.  A.  Beach,  for  appellant. 

Henry  J.  Scudder,  for  respondent. 

D  ANFOBTH,  J. — The  contract  at  the  bottom  of  this  action  was  be- 
tween the  defendant  on  one  side  and  the  plaintiff  and  the  Lake 
Shore  and  Michigan  Southern  By.  Co.  on  the  other.  The  latter 
company  was  not  joined  as  plaintiff,  but  the  omission,  if  in  anj  as- 
pect of  the  case  important,  was  obviated  by  a  stipulation  between 
the  parties  to  the  suit.  The  breach  complained  of  is  the  omisdoD 
of  the  defendant  to  pay  $3,569.14,  as  freight  earned  in  the  trans- 

Eortation  and  delivery  to  it  of  3251  barrels  of  oil,  and  120  empty 
arrels. 

The  referee  found  that  only  150  barrels  of  oil  and  69  empty  bw- 
rels  were,  in  fact,  delivered  to  the  defendant,  and  gave  judgment 
against  it  for  freight  earned  in  transporting  them,  estimated  at  the 
contract  price.  The  correctness  of  this  decision  depends  upon  the 
true  construction  of  the  agreement. 

First.  It  seems  obvious  that  while  the  mode  of  transportation 
was  to  vary  with  the  season  of  navigation,  yet  whether  it  was  all 
by  rail,  or  partly  by  water,  the  plaintiff  was  bound  to  deliver  the 
freight  "  at  the  warehouse  of  the  defendant."  This  was  the  unde^ 
taking ;  to  load  and  transport,  and  unload,  and  this  last  operation 
was  to  be  performed  in  either  case.  Whether  the  carriage  was  by 
land  or  water,  whether  by  rail  or  barge,  could  make  no  difference. 
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The  plamtiff  agreed  to  pay  all  terminal  expenses  and  it  was  only 
on  deliyeiy  at  the  warehouse  that  the  defendant  undertook  to  pay 
the  price  of  transportation.  It  was  therefore  essential  to  perf onn- 
anoe,  and  without  it,  or  lawful  excuse  for  failure,  the  price  agreed 
upon  for  carriage  was  not  earned.  Western  Transportation  Co.  v. 
Hoyt,  69  N.  i.  234.  Richmond  v.  Union  Steamboat  Co.,  decided 
December,  1881,  by  this  court.  Such  delivei^  was  not  in  fact 
made,  and  while  there  was  a  difference  of  opinion  in  the  court  be- 
low (20  Hun,  39),  it  was  not  upon  this  point. 

S^ond.  A  further  question  was  raised,  and  as  to  it  the  learned 
judges  did  not  agree.  It  bung  on  a  clause  in  the  contract  by 
which  the  defendant  assumed  "  all  risks  and  loss  of  its  property  by 
fire  when  in  the  charge  or  custody"  of  the  plaintiff, "  whetner  said 
property  is  being  moved  upon  cars  or  barges,  or  is  stored  or  await- 
ing transportation  at  any  point,"  and  the  conceded  fact  is,  that  after 
delivery  of  so  much  as  is  above  refeiTed  to,  and  while  the  rest  was 
in  the  plaintiff's  barges,  ^'  an  accidental  lire  consirmed  it." 

The  appellant's  contention  is,  that  without  this  stipulation  the 
defendant  might  refuse  to  pay  freightage  in  such  a  case,  and  '^  that 
risk  to  the  carrier  the  deiendant  agreed  to  assume,  and  thereby 
waived  the  right  to  claim  full  delivery."  It  is  sustained  b^  an 
argament  of  considerable  ingenuity,  but  not  sufScient  to  raise  a 
doubt  of  the  intention  of  the  parties,  or  the  propriety  of  the  ref- 
eree's refusal  to  find  in  accordance  with  the  plaintiff's  view.  The 
risks  ai*e  not  those  of  every  accident  or  contingency,  but  only  dam- 
ages from  fire,  and  the  loss  is  limited  to  one  from  the  same  element,' 
so  it  is  confined  to  the  defendant's  property — not  its  property  at 
all  times  or  under  all  conditions,  but  while  m  charge  oi  the  plain- 
tiff, and  while  it  is  being  moved  upon  cars  or  barges,  or  is  stored  or 
awaiting  transportation.  How  either  one  of  these  terms  can  be 
luade  to  apply  to  a  risk  incurred  by  the  plaintiffs,  or  to  an  inchoate 
obligation  waich  is  in  no  sense  property  of  the  defendant,  I  am 
unable  to  perceive.  Very  different  language  is  needed  to  bring 
within  the  undertaking  "risks  inflicted  by  fire"  and  tending  to  a  loss 
of  DMtiaUy  earned  freight,  so  construed,  it  would  go  beyond  nat- 
ural justice,  which  requires  payment  of  the  debt  one  owes,  and  nul- 
lify the  very  language  of  the  contract,  which  following  it  makes 
the  obligation  of  payment  depend  upon  the  actual  delivery  of  the 
goods. 

Except  for  the  stipulation,  the  plaintiff  would  be  bound  to  pay 
for  the  loss  of  the  goods  destroyea,  and  its  whole  purpose  is  served 
by  lelieidng  the  plaintiff  from  that  obligation.  It  does  not  permit 
us  to  hold  Siat  destruction  of  property  is  equivalent  to  its  delivery, 
or  that  the  event  which  makes  performance  impossible  entitles  the 
carriers  to  that  compensation  which  by  their  agreement  was  to 
come  only  from  performance.  It  relieves  them  from  that  absolute 
liability  which  would  otherwise  follow  the  general  promise  to  trans< 
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E^rt  and  deKver — and  by  reason  of  which  the  carrier  was  hdd  in 
armony  v.  Bingham,  12  N.  Y.  99,  and  other  like  cases. 
I  do  not  think  the  evidence  of  general  usage  as  to  the  delivoj 
of  freight,  or  the  contract  upon  that  subject  between  the  ownere  of 
the  barge  and  the  plaintiff,  was  necessary.  The  contract  was  boS- 
ciently  explicit  and  in  accord  wiUi  both.  If,  however,  as  tbe  ap- 
pellant contends,  it  was  susceptible  of  a  oonstraction  diSerent  from 
that  which  has  been  given  to  it,  it  was  not  improper  for  the  referee 
to  receive  the  evidence,  in  order  that,  from  this  usage,  the  oonne 
of  business  and  the  j>ractice  of  the  plaintifE,  he  might  determmetLe 
intention  of  the  parties.     The  intention  of  the  plaintiff  might  be 

fathered  from  its  contract  with  the  barge  owners,  and  that  of  die 
ef endant  from  the  general  usage  vntii  which  it  was  fainJiiar,  md^ 
for  aught  that  appears,  the  evidence  was  received  upon  theassamp- 
tion  tmit  plaintin  and  defendant  Imew  at  the  time  of  contract  botli 
the  custom  and  the  terms  of  the  agreement  between  the  plaintifi 
and  the  owners  of  the  boats.    2  Greenleaf  s  Ev.  Yol.  2, 251. 

Nor  can  the  back  charges — ^those  paid  by  the  plaintiff  to  its  oo- 
contractor — ^be  recovered.    They  were  part  of  the  price  for  traii^ 

S^rtation,  and  cannot  be  separated  from  the  whole.  The  iuty  of 
e  plaintifi  and  its  associate  attached  on  the  receipt  of  the  defend- 
ant's property,  and  was  to  continue  until  they  placed  it  in  the  ie- 
f endajit's  warehouse.  They  may  recover  for  each  barrel  so  delir- 
ered,  but  not  for  any  others. 

We  find  no  error  in  any  of  the  conclusions  of  the  court  belof^ 
and  think  the  judgment  rendered  by  them  should  be  affirmed. 
<<  All  concur,  except  Miller,  J.,  aosent." 


East  Tehnbsbeb,  Yiboinia  and  Geobgia  B.  B.  Oo. 

A.  P.  Bbttmlet* 

(5  Lea's  [Tewk]  BeparU,  401.) 

A  railroad  company  receiving  goods  for  ahipment  beyond  the  temintfo^ 
its  line  may,  by  special  contract,  protect  itself  against  liability  forlosDot 
occurring  on  its  line.  And  such  contract  will  be  presumed  from  the  facttlut 
a  clause  thus  limiting  the  liability  is  to  be  found  printed  in  thebillof  lidiogf 
even  though  the  shipper's  attention  was  not  called  to  it,  if  it  appeanthitlK 
had  previously  shipped  like  articles  and  taken  like  bills  of  bdug. 

Appeal  in  error  from  the  Circuit  Court  of  Greene  connij' 
Newton  Hacker,  J. 

Bobinson  &  Maloney  for  Bailroad. 

H.  H.  Ingersoll  and  W.  A.  Harmon  for  Brumley. 
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Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  by  Brnmley  against  the  railroad  com- 

Eany  to  recover  the  value  of  staves  lost,  which  were  shipped  by 
im  to  Peters  &  "Reedy  Norfolk,  Va.  The  parties  waiving  a  jury, 
the  circuit  judge  rendered  judgment  in  favor  of  plaintiS  below, 
from  which  the  company  has  appealed  to  this  court. 

The  facts  are,  as  found  by  tne  court  and  aa  they  appear  in  the 
record,  that  in  October,  1874,  Brumley  shipped  a  car  load  of  staves 
from  Greeneville,  Tenn.,  to  Norfolk,  Va. ;  that  4,822  staves  were 
loaded  at  Greeneville,  and  932  less  were  received  at  Norfolk ;  that 
the  Yirginia  road  charged  $23.51  in  excess  of  the  usual  rates  of 
freight  upon  its  line,  because  the  car  contained,  when  received  at 
Xonolk,  over  weight  in  staves  to  that  amount.  So  we  have  a  loss 
in  the  number  of  staves,  and  yet  a  l^ge  increase  of  their  weight, 
as  estimated  at  the  6hip|)ing  point.  This  excess  of  charges  was 
made,  collected  and  i-etained  oy  the  Virginia  road.  The  staves 
went  through  to  Norfolk  on  the  car  in  which  they  were  placed  in 
Greeneville,  and  which  belonged  to  plaintiff  in  error. 

The  sliipper  took  a  receipt  for  the  staves,  in  which  it  is  stated 
tliat  the  K  T.,  Va.  and  Ga.  K.  R.  received  the  car  load  of  staves, 
estimated  at  20,000  lbs.  and  subject  to  correction,  of  said  Brumley, 
to  be  transported  over  said  railroad  to  Bristol,  subject  to  the  follow- 
ing conditions.  Then  follow  certain  limitations  of  said  company's 
liabihties,  printed  in  smaller  type,  which  are  in  substance  that  said 
company  is  only  liable  for  such  injuries  as  occur  while  the  articles 
are  in  its  possession,  and  that  their  liability  shall  cease  when  de- 
livery is  made  to  connecting  roads,  or  at  the  end  of  its  rails,  etc. 

It  also  appears  that  the  cai'  in  which  the  staves  were  shipped 
was  a  dose,  locked  box  car,  and  that  it  arrived  at  Bristol  and  was 
transferred  there  unopened  to  the  connecting  road. 

Upon  these  facts  the  court  held  defendant  liable,  holding  that 
the  handing  of  the  receipt  to  Brumley  by  the  railroad  agent  with- 
out calling  his  attention  to  the  restrictive  clauses,  with  the  other 
facts  in  tne  case,  did  not  constitute  such  a  special  agreement  as 
would  Umit  defendant's  liability  to  its  own  road. 

Plaintiff  below  stated  that  he  had  been  shipping  staves  three  or 
four  years  before  the  car  load  in  ouestion  had  been  shipped,  and 
had  shipped  fifteen  or  twenty  car  loads  in  all.  He  says  Ins  atten- 
tion was  not  called  to  the  clauses  limiting  the  company's  liability, 
but  he  can  read  print  and  writing.  He  does  not  say  he  did  not 
know  of  such  limitations  in  the  contract.  The  original  receipt  is 
niade  an  exhibit  and  shows  that  defendants  only  undertook  to  trans- 
port the  staves  to  Bristol,  its  eastern  terminus,  and  shows  their  des- 
tination to  have  been  Norfolk,  Va. 

It  is  argued  that  the  plaintiff  had  sold  the  staves  to  Peters  & 
Beed  at  tnat  place,  and  was  to  pay  the  freight  there,  and  therefore 
could  not  maintain  this  action.     It  is  true  that  plaintiff  had  an 
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execntory  contract  to  deliver  the  staves,  but  his  consignees  were 
not  bound  to  pay  for  them  nnless  received  by  them.  And  until 
thej  were  dehvered  they  were  at  his  risk,  and  he  might  maintain 
an  action  for  failure  to  deliver.  1  Cold.  272 ;  1  Head,  158 ;  2  Gr. 
Ev.,  sec.  212. 

But  the  qu3stion  mainly  discussed  and  upon  which  the  case  must 
turn,  is  whether  the  court  was  in  error  in  holding  that  the  limita- 
tions of  the  bill  of  lading,  or  receipt,  did  not  relieve  defendant 
from  liability  for  loss  occurring  on  the  connecting  road.  The 
undertaking  upon  its  face,  plainly  printed  and  written,  is  to  deliTer 
the  staves  at  Bristol  ^^  subject  to  the  following  conditions,"  then 
follow,  in  smaller  but  entirely  legible  type,  four  conditions  upon 
which  the  road  is  exonerated  from  liability,  one  of  which  is  that  the 
liability  of  the  road  ceases  when  delivery  is  made  to  connecting 
road.  Plaintiff  having  received  similar  receipts  for  other  car  loads 
of  staves,  the  presumption  is  he  knew  the  contents  of  the  one  in 
question.     This  delivery  is  shown  to  have  been  made  at  Bristol. 

In  7  Heiskel,  257-8-9,  it  was  held  by  this  court,  if  a  raihroad 
company  receives  goods  for  transportation  beyond  the  terminos  of 
its  own  road,  to  be  transported  over  a  connecting  road,  it  will  be 
held  Uable  for  delivery  at  their  destination,  unless  its  liabilitj  is 
limited  by  express  contract.  But  if  by  its  contract  its  Uabihties 
only  extended  to  the  terminus  of  its  own  road,  it  was  bound  then 
to  aeliver  to  the  next  carrier,  citing  1  Cold.  276.  See  also  6  Heis. 
208. 

So  also  it  was  held  by  this  court  in  a  late  case,  that  a  railroad 
company,  as  a  common  carrier,  might  exempt  itself  from  loss,  upon 
its  own  road,  by  contract  upon  sufficient  consideration,  other  ttian 
Buch  as  resulted  from  negligence  or  bad  faith,  and  that  a  lower  rate 
of  freight,  or  through  transportation  beyond  its  terminus,  not  con- 
ceded'except  upon  those  terms,  is  a  sufficient  consideration.  And 
in  that  case  a  stipulation  against  liability  for  loss  by  fire  was  upheld. 
2  Lea,  288.  In  this  case  there  is  no  common  law  liability  for  losses 
sustained  upon  other  roads.  Whatever  obligation  there  may  be  to 
make  such  losses  good  must  result  from  contract. 

The  E.  T.,  Va.  and  Ga.  road  cannot  be  held  Uable  for  the  negli- 
gence or  failure  to  perform  its  duty,  of  a  connecting  road,  unless  it 
assumes  to  do  so  expressly  or  by  implication.  It  may  protect 
itself  i^ainst  such  liability  by  contract,  as  has  been  done  in  this 
case.  The  fact  that  they  are  connected,  and  for  their  mutual  am- 
venience  collect  freight  for  each  other,  upon  goods  dehvered  on 
their  respective  lines,  does  not  of  itself  make  mem  Uable  for  the 
defaults  of  each  other. 

We  are,  "therefore,  of  opinion  that  the  judgment  of  the  circidt 
judge  must  be  reversed  and  judgment  entered  here  for  plaintiff  in 
error. 

See  note,  8  Am.  Sn  Eng.  R.  R  Gas.  271. 
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Mabsh 

V. 

Union  Paoifio  By.  Co. 

(Cr.  S.  O.  a,  Calarado  DUA.,  Jtmaofy  11,  1882.) 

The  lien  of  a  common  canier  on  goods  transported  depends  on  the  con- 
tract  with  the  owner.  Ordinarily  the  law  implies  such  lien,  and  it  will  be 
held  that,  in  delivering  goods  to  be  carried,  the  owner  assents  to  the  condi- 
tion that  the  carrier  may  retain  possession  of  the  goods  until  his  reasonable 
chsiges  have  been  paid,  although  nothing  may  be  said  on  the  subject.  But 
when  goods  are  sent,  not  according  to  the  contract  with  the  owner,  but  by 
some  other  route,  there  is  no  lien  for  freight  money.  Nor  in  case  of  prepay- 
ment of  the  freight  upon  contract  for  through  rate. 

A  common  carrier  receiving  goods  from  another  carrier  with  knowledge 
that  a  through  contract  has  been  made,  and  the  price  of  transportation  to 
the  point  of  destination  paid  in  advance,  can  assert  no  lien  on  such  goods  for 
transporting  them  over  its  line. 

Trover  lies  for  the  value  of  goods  illegally  withheld  under  claim  of  lien 
for  freight  money. 

In  such  an  action  the  plaintiff  is  a  competent  witness  to  testify  as  to  the 
value  of  the  goods,  thougn  he  may  not  know  the  market  value  of  such  ffoods 
at  the  place  of  delivery.  Perhaps  the  best  way  to  arrive  at  the  value  of  such 
goods  would  be  to  show  the  price  in  the  market  of  new  goods  of  the  same 
character,  and  then  show,  as  nearly  as  possible,  the  extent  of  depreciation 
from  use.  But  such  course  is  not  open  to  a  plaintiff  when  the  defendant 
retains  possession  of  the  goods.  In  the  matter  of  values,  as  in  other  matters, 
the  law  will  give  relief  according  to  the  injury,  on  the  best  testimony  that 
can  be  obtained. 

When  there  is  reason  to  believe  the  amount  returned  by  the  jury  is  larger 
than  the  reasonable  value  of  the  property,  plaintiff  may  be  required  to  elect 
hetween  an  abatement  of  part  thereof,  or  suomit  to  a  new  trial.  Electing  to 
tbate,  new  trial  will  not  be  ordered. 

Ih  April  last,  at  Zanesville,  Ohio,,  plaintiff  made  a  contract  with 
tbe  Pitteburg,  Cincinnati  and  St.  Lonis  Ry.  Co.  to  convey  for  him 
a  car-load  of  honsehold  gooda  from  Zanesville  to  Denver,  for  the 
Bom  of  $185,  then  paid  to  said  company.  The  car  was  bronght  to 
St  Louis  hj  that  company,  and  from  St.  Lonis  to  Kansas  City  by 
the  Wabash,  St.  Louis  and  Pacific  By.  Co.,  and  from  Kansas  City 
to  Denver  by  defendant.  At  Denver  defendant  demanded  an  ad- 
ditional sum  of  $1S  freight  money,  claiming  that  its  charge  for 
conveying  a  car-load  of  such  goods  from  Kansas  City  to  Denver 
^as  $100,  and,  as  it  had  received  only  $85  from  the  Wabash  Co., 
the  som  of  $15  was  still  due  from  plaintifi.  Some  discussion  en- 
sued between  defendant's  agent  and  plaintiff,  in  the  course  of  which 
the  agent  was  told  by  plaintiff  that  a  through  rate  to  Denver  was 
paid  on  the  car,  and  defendant  refusing  to  deliver  the  goods  until 
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the  $15  shonld  be  paid,  and  plaintiff  refusing  to  pay,  this  action  of 
troyer  was  brought  to  recover  their  value. 

At  the  trial  mere  was  evidence  to  the  effect  that  the  Pittsbiu^ 
Co.  had  authority  from  defendant  to  make  through  contracts  for 
carrying  freight  to  points  on  the  line  of  defendant's  road,  at  the 
rates  given  in  the  schedules  published  by  defendant.  In  this  in- 
stance, however,  the  rate  was  fixed  on  a  joint  schedule,  published 
by  the  Wabash  Co.  and  the  Missouri  Pacific  Co.,  each  of  which 
has  a  road  extending  from  St.  Louis  to  Kansas  City.  This  schedule 
gave  through  rates  to  Denver  and  other  points  in  the  West,  the 
authors  of  it  apparently  assuming  to  add  to  their  own  the  rates  of 
other  roads  connecting  with  their  roads  at  Kansas  City. 

Some  discussion  has  arisen  at  the  Bar  upon  the  amount  due  the 
Wabash  Co.  under  the  schedule  for  carrying  the  car  from  St.  Louis 
to  Kansas  City,  and  whether  the  schedule  was  properly  nuderstood 
by  the  Pittsburg  Co.,  but  it  is  not  necessary  to  state  it,  as  the  point 
was  not  put  before  the  jury.  The  bill  of  ladiug  or  manifest  under 
which  the  Wabash  Co.  brought  the  car  from  St.  Louis  to  Kansas 
City  was  not  put  in  evidence.  From  all  that  could  be  gathered  at 
the  trial  it  would  appear  that  it  was  not  the  practice  to  send  a  bill 
of  lading  with  the  car  from  the  place  of  shipment  to  destination. 
But  something  called  a  transfer  sheet  was  delivered  with  the  car 
by  each  company  to  its  successor  in  the  line  of  travel.  .  And  there 
was  evidence  tending  to  prove  that  the  transfer  sheet  contained  no 
other  information  of  a  through  contract  for  carrying  the  car  than 
the  place  of  shipment  and  the  amount  of  money  turned  over  with 
the  car.  The  manifest,  sent  with  the  car  from  Kansas  City  to  Den- 
ver by  defendant's  agent,  contained  these  words,  in  brackets,  "Will 
remit  $85 — to  apply,"  and  the  fact  that  $85  was  paid  to  defendant 
by  the  Wabash  Co.  on  account  of  the  transportation  of  the  car  was 
not  denied ;  several  witnesses  testified  that  it  was  a  rule  with  de- 
fendant to  demand  payment  in  advance  for  carrying  household 
goods,  and  this  was  not  controverted. 

The  goods  in  the  car  were  furniture,  beds  and  bedding,  carpets, 
crockery,  pictures,  books  and  other  articles  usually  kept  for  family 
use.  Plaintiff  had  used  them  in  his  house  at  Sjanesville  for  sereral 
years,  and  was  removing  them  to  Denver,  with  a  view  to  establish 
his  residence  at  that  place,  and  to  make  use  of  the  goods  in  his 
house.  At  the  trial  he  offered  himself  as  a  witness  to  prove  the 
quality  and  value  of  the  ffoods.  As  to  his  knowledge  of  values  in 
Denver,  he  testified  that  he  had  occasion^ly  inquired  at  a  second- 
hand store  for  the  price  of  furniture  and  other  articles  there  ex- 
posed for  sale ;  that  he  attended  a  sale  by  auction  of  second-hand 
foods  made  by  an  assi^ee ;  that  he  had  bought  some  articles  of 
amiture  for  household  use,  but  he  had  no  general  knowledge  of 
the  value  in  Denver  of  new  or  second-hand  goods  of  the  kind  and 
quality  shipped  in  the  car. 
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Defendant  objected  that  he  was  not  competent  to  testify  as  to 
the  value,  bnt  the  court  overruled  the  objection  and  received  the 
testimony. 

In  the  course  of  plain tifPs  examination  it  became  apparent. that 
his  ideas  of  values  were  derived  mainly  from  the  origmal  cost  of 
the  articles  at  Zanesville.  In  some  instances  he  claimed  to  have 
knowledge  of  the  value  of  new  goods  of  the  same  kind  in  Denver, 
bnt  in  great  part  he  relied  apparently  on  the  original  cost,  deduct- 
ing something,  not  very  much,  for  wear  and  tear.  He  frequently 
spoke  of  "  the  value  to  him"  and  "  the  value  to  him  to  wear  out," 
tnns  distingnishing  between  the  value  in  market  as  second-hand 
goods  and  to  the  owner  for  use.  Defendant's  counsel  contended 
that  tliis  was  a  sentimental  value — ^pretium  affectionis — ^arising  from 
long  possession  and  use  of  the  articles.  There  was  nothing,  how- 
ever, to  indicate  that  the  words  were  used  in  that  sense  except  that 
there  were  several  portraits  of  members  of  his  family  in  the  lot. 
And  as  to  them,  the  plaintiff  did  not  express  an  extraordinary  value, 
but  was  apparently  relying  on  the  cost  of  them.  In  the  aggregate, 
he  fixed  the  value  oi  the  goods  at  something  over  $2700.  No 
other  witness  was  called  by  plaintiff  to  prove  the  value,  and  no  tes- 
Hmony  was  offered  by  either  party  as  to  the  value  in  Denver  of 
new  goods  of  the  same  kind  ana  quality.  Defendant  did  not  assert 
or  claim  that  plaintiff  had  gone  oeyond  the  cost  of  new  goods  of 
the  same  kind  in  his  estimate  of  valae. 

Two  dealers  in  second-hand  goods,  of  large  experience  in  Den- 
ver, were  offered  by  defendant.  They  had  examined  the  goods, 
not  very  carefully,  but  so  as  to  make  an  estimate  of  their  value. 
They  thought  the  goods  were  worth  to  the  owner,  for  use,  $725 ; 
for  sale  as  second-hand  goods,  about  $400. 
The  char^  to  the  jury  was  as  follows : 

"  The  plamtiff  brings  this  action,  gentlemen,  to  recover  the  value 
of  goods  which  have  been  described  in  the  evidence,  upon  the 
groond  that  they  were  wrongfully  detained  by  the  railroad  com- 
pany, the  defendant.  The  defence  is,  that  the  company  had  a  lien 
upon  the  goods  for  unpaid  freight  charges,  and  a  right  to  detain 
the  goods  until  tlie  charges  should  be  paid.  If  there  was  any  such 
lien,  the  company,  of  course,  could  hold  onto  the  goods  until  their 
charges  were  satisfied.  And  that  is  the  principsJ  question  to  be 
decided,  whether  there  was  or  was  not  any  such  Hen  upon  the  goods. 
^  It  is  in  evidence  before  you  that  the  goods  were  shipped  from 
Zanesville,  in  the  State  of  Ohio,  on  the  Pittsburg  Cincinnati  and 
St  Loois  By.,  to  this  place,  and  that  the  plaintm,  at  the  time  of 
shipment,  paid  what  was  demanded  as  a  through  rate  for  the  ^oods 
to  this  point — ^that  is,  the  full  amount  as  given  by  the  Pittsburg, 
Cincinnati  and  St.  Louis  Ry.  Co.  as  the  charges  tor  transporting 
the  goods  to  this  place.  If  the  Pittsburg  Co.  had  authority  from 
the  defendant  here  to  make  contracts  in  its  behalf,  that  contract. 
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of  cofirse,  would  be  as  binding  upon  this  defendant,  tiie  Union 
Pacific  Ry.  Co.,  as  it  was  upon  the  Pittsburg  Co.  But  I  do  not 
think  that  there  is  any  evidence  before  jou  to  2iow  that  it  had  sodi 
authority.  The  evidence  is  contained  in  these  depositionsy  that  it 
is  the  practice  of  raikoad  companies  to  make  contracts  for  carrying 
goods  to  distant  points  upon  the  published  rates^  the  tarm  of 
charges  as  published  by  the  different  companies  in  the  line  of 
transportation — ^that  is,  they  would  take  the  charges  on  their  own 
line,  and  the  charges  of  the  Wabash,  if  that  is  the  other  company 
that  would  carry  ^m  the  terminus  of  the  Pittsburg  Co'&  line  to 
Kansas  City,  and  the  tariff  of  the  Union  Pacific  Co.,  and  make  up 
the  amount  from  these  several  tariffs. 

"  Now,  the  evidence  is,  that,  in  this  instance,  they  took  the  tariff 
of  charges  as  published  by  the  Missouri  Pacific  and  the  Wabash 
roads,  tuat  have  lines  extending  from  St  Louis  to  Kansas  City,  and 
it  seems  that  they  had  put  out  a  schedule  in  which  they  had  fixed 
the  rate  to  points  in  this  city  and  elsewhere  in  the  West  But  it 
is  plain  enough  that  the  Wabash  Co.  and  the  Pacific  Co.  could  not 
fix  rates  for  me  Union  Pacific  Co.,  and  as  this  rate  was  fixed  upon 
the  schedule  published  bv  these  two  companies,  the  Wabash  and 
the  Missouri  Pacific,  it  does  not  follow  from  that  at  all  that  the 
rate,  as  published  by  the  Union  Pacific  for  this  part  of  the  Une  of 
transportation,  was  used  in  making  up  the  aggregate  price  for 
bringing  the  goods  to  this  place.  It  may  be  the  rate,  but  there  is 
no  evidence  to  show  that  it  is  the  rate. 

"  Now,  upon  that,  we  are  able  to  say  that  it  does  not  affimia- 
tively  appear  that  the  Pittsburg  Co.  had  authority  from  this  de- 
fendant to  make  contracts  of  this  character ;  and  so  we  most  ascer- 
tain whether  there  is  any  other  ground  on  which  the  defendant 
may  be  liable,  and  upon  that  I  am  of  the  opinion,  that  if  the  Pitts- 
burg Co.  did,  in  f ac^  fix  a  through  rate,  and  receive  pay  for  that, 
and  this  defendant,  or  its  agents  and  officers,  at  the  time  of  receiv- 
ing the  goods,  had  information  of  that  fact,  that  a  through  rate  had 
been  paid,  that  may  be  sufficient.  It  is  not  necessary  that  the 
amount  paid  should  have  been  that  charged  by  the  Umon  Padfie 
Co.,  nor  is  it  necessarv  that  the  Union  Pacific  Co.,  or  its  ofiicenB  or 
agents,  at  the  time  oi  receiving  the  car,  should  have  known  what 
was  paid.  But  the  circumstance  that  a  through  rate  had  been  paid 
— ^in  other  words,  that  a  contract  was  made  with  the  Pittsburg  Co. 
for  transporting  the  goods  from  Zanesville,  Ohio,  to  Denver,  and 
that  they  had  been  paid  for  it ;  for  if  that  is  true,  if,  knowing  that, 
they  received  the  goods  and  transported  them,  they  knew,  at  the 
time  of  receiving  tnem,  and  at  the  time  of  transporting  them,  that 
the  plaintiff  was  acting  upon  the  theoiT,  upon  tne  hypothesis,  that 
the  goods  were  paid  through  in  sending  them  from  Zanesville. 
They  knew,  of  course,  if  that  is  true,  that  in  delivering  the  goods 
in  the  first  instance  to  the  Pittsburg  Co.  for  transportation,  he  had 
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asBnmed  that  the  chai^ges  were  paid,  and,  upon  that,  I  do  not  think 
that  any  contract  can  be  implied  which  wonld  give  to  this  defend- 
ant a  right  to  assert  a  lien  against  the  goods  for  any  amount  tliat 
may  be  dne  them,  even  if  the  amount  received  by  the  Pittsburg 
Co.  was  not  sufficient  to  pay  their  rate.  Because,  .when  a  party 
delivers  ^oods  to,  a  railroad  company,  and  makes  a  contract  for 
transportmg  them  to  destination,  to  the  place  where  he  wishes  to 
Bend  them,  and,  at  the  same  time,  pays  the  amount  demanded,  it 
cannot  be  said  that  he  has  agreed  that  anything  additional  shall  be 
charged  to  him,  and  that  any  of  the  carriers  in  the  line  of  trans- 
portation shall  have  a  lien  upon  the  goods  for  such  charges.  By 
paving  in  advance  the  sum  which  is  demanded,  he  completes,  he 
Mfils,  the  contract  on  his  part ;  it  is  all  that  is  required  of  him, 
and  it  cannot  be  said  afterwards  that  he  has  assented  to  the  right 
of  any  company  to  char^  his  goods  with  a  lien  in  respect  to  the 
carria^  of  them,  and  uiat,  although  a  mistake  may  nave  been 
made  m  respect  to  the  amount  to  be  charged.  So  that  the  impor- 
tant question,  as  it  seems  to  me,  for  your  consideration,  is,  whetner, 
at  the  time  of  receivinjg  these  goods,  and  forwarding  them  to  this 
place,  the  agents  and  omcers  of  this  defendant  knew  mat  a  contract 
Bad  been  made  for  transporting  the  goods  through  to  this  point, 
and  payment  had  been  made  in  accordance  witn  that  contract. 
Now,  upon  that,  the  evidence  is,  that,  at  the  time  these  goods  were 
tnmed  over,  that  some  money,  $85,  it  is  said  that  that  was  not  suffi- 
cient, but  $85  was  turned  over  by  the  Missouri  Pacific,  or  whatever 
company  it  was  that  brought  the  goods  fron^St.  Louis  to  Kansas 
City,  to  this  company ;  and  it  is  also  said  in  some  of  these  deposi- 
tionS)  it  was  the  usa^  and  custom  of  the  company  to  require  pre- 
payment upon  this  mss  of  ^oods.  That  also  is  in  testimony.  If, 
upon  this  testimony,  you  believe  that  the  agents  and  officers  of  the 
defendant  company  knew,  at  the  time  these  goods  were  received, 
that  a  contract  for  carrying  them  to  this  place  had  been  made,  and 
that  payment  had  been  made  for  carrying  them  through  to  this 
place,  uiat  is  enough.  If  you  find  they  had  no  such  knowledge, 
then  your  finding  will  be  for  the  defendant. 

^  W  ith  that  explanation,  there  is  only  one  other  thing,  and  that 
ifi  the  value  of  these  goods.  The  counsel  have  asked  me  to  say 
that  the  value  of  the  property  in  controversy  is  what  the  goods  are 
shown,  by  the  testimony,  to  be  worth  in  this  market,  and  not 
what  flie  plaintifiE  testifies  they  would  be  worth  to  him  to  wear  out. 
That  is  a  correct  proposition,  so  far  as  it  states  that  it  is  the  value 
of  the  goods  in  this  market,  for  this  is  the  place  of  the  conversion, 
if  there  was  any  conversion.  But  it  is  the  value  of  the  goods  to 
the  plaintiff,  and  for  use  to  him,  perhaps  not  what  he  considered 
them  to  be  worth  to  him,  not  his  estimate  of  their  value,  but  what 
they  were  worth  to  him,  and  for  the  purpose  of  their  intended  use 
to  hinij  and  it  is  not  the  value  of  the  goods  in  a  second-hand   tore» 
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because,  as  we  all  know,  goods  of  this  class  are  of  veiy  little  valoe 
in  such  places  as  that ;  not  what  they  would  sell  for  ont  of  one  of 
these  establishments  on  the  street,  but  what  the  goods  werereasoDr 
ably  worth  to  the  plaintiff,  for  the  purpose  for  which  he  intended 
to  use  them,  to  him  as  the  owner  of  tnem,  as  the  person  who  in- 
tended to  niake  use  of  them  in  his  household  affairs. 

"  I  would  like  you  to  distinguish,  if  possible,  "between  the  esti- 
mate he  may  place,  any  sentimental  value  he  may  attach  to  them 
as  things  he  may  have  owned  for  a  long  time,  and  all  that,  and  the 
value  which  may  be  given  upon  the  sti*eet,  or  amongst  dealers.  I 
don't  think  it  is  either  one  or  the  other ;  it  is  not  the  peculiar  valne 
the  owner  may  attach  to  them  on  account  of  the  service  tliej  have 
rendered  to  him,  nor  is  it  the  value  for  which  they  would  sell  in 
the  market  as  things  that  are  somewhat  worn,  and  which  are  not 
very  salable  under  the  most  favorable  circumstances.  It  is  some- 
thing between  these  different  values.  It  is  the  value  which  the 
owner  may  find  in  them,  using  them  in  the  ordinary  course  of  his 
affairs,  and  which  every  one  has,  in  so  far  as  one  is  a  housekeeper^ 
in  the  goods,  furniture  in  his  house ;  the  value  to  bim  for  that  use. 
If  you  can  come  to  some  conclusion  upon  that,  that  is  the  measure 
of  damages. 

"  I  do  not  know,  gentlemen,  that  there  is  anything  more  to  be 
said  to  you." 

Defendant's  counsel  asks  the  Court  to  instruct  the  jury  that  the 
burden  of  proof  to  show  that  this  contract  had  been  made,  is  upon 
the  plaintin,  and  no  failure  on  our  part  to  produce  any  evidence 
can  be  taken  in  his  favor ;  he  must  make  out  a  special  contract  had 
been  made. 

The  Court :  "  That  is  true,  gentlemen,  the  burden  is  upon  the 
plaintiff  to  establish  everything  essential  to  recovery.     There  is  no 

Siestion  upon  any  point  as  to  the  making  of  the  contract;  that  is 
early  enough  shown,  the  making  of  the  contract  and  the  shipment 
of  the  goods.  Upon  this  question,  as  to  whether  the  defendant 
company  knew,  at  the  time  of  receiving  the  goods,  that  a  through 
contract  had  been  made  to  Denver,  and  payment  made  in  accord- 
ance with  the  terms  of  that  contract,  the  fact  must  appear  to  you 
by  a  preponderance  of  testimony ;  the  weight  of  the  testimony 
must  be  on  that  side  to  enable  the  plaintiff  to  recover." 

The  jury  returned  a  verdict  for  plaintiff,  assessins^  damages  at 
$2,000. 

Defendant  moved  for  new  trial,  alleging  error  in  receiving  plain- 
tiff's testimony  as  to  the  value  of  the  goods,  in  the  diarge  to  the 
jury,  and  that  the  damages  are  excessive. 

Halleti,  J. — ^The  lien  of  a  carrier  for  freight  money  on  the 

f>ods  transported  by  him  depends  on  the  contract  with  the  owner. 
ot  that  it  is  necessary  that  the  lien  should  be  mentioned  in  th^ 
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contract,  but  there  inuBt  be  a  contract  for  carriage  on  which  it 
may  rest.  In  the  ordinary  conree  of  business,  goods  delivered  for 
carriage  are  subject  to  the  condition  implied  bylaw  that  the  carrier 
may  retain  possession  of  them  nntil  his  reasonable  charges  shall  be 
paid.  In  delivering  them  to  be  carried,  the  owners  assent  to  that 
condition,  although  nothing  may  be  said  on  the  subject,  and  thus 
it  becomes  a  part  of  the  contract — ^just  as,  in  the  absence  of  agree- 
ment as  to  price,  the  law  will  imply  that  it  shall  be  reasonable. 
On  this  principle  it  is  settled  that  a  wrongdoer  cannot  confer  on 
the  carrier  the  right  to  assert  a  lien  against  the  true  owner.  And 
when  goods  are  sent,  not  according  to  the  contract  with  the  owner, 
but  by  some  other  rente,  there  is  no  lien  for  freight  money.  Fitch 
V,  Newbury,  1  Doug.  (Mich.)  1 ;  Eobinson  v.  Baker,  5  Cush.  137 ; 
Stevens  v.  Boston  and  Worcester  B.  B.,  8  Grav,  262.  Because 
the  owner  cannot  be  divested  of  his  property  witnont  his  consent, 
and  to  allow  a  lien  on  the  goods  in  a  matter  to  which  he  has  not 
asBented,  would  divest  him  of  his  property  to  the  extent  of  the 
Hen. 

To  apply  the  rule  to  the  present  case,  it  is  only  necessary  to  say 
that,  in  the  contract  with  the  Fittsburg  Co.  plaintiff  did  not  in  any 
way  consent  to  have  his  goods  charged  with  a  lien  for  carrying 
them  to  Denver.  It  was  not  an  agreement  to  pay,  and  that  his 
goods  Elionld  be  held  until  he  shomd  pay,  but  he  did  in  fact  pay 
uie  price  of  carrying  the  goods,  and  as  to  him,  the  contract  was 
fully  executed  before  the  goods  left  Zanesville.  Plaintiff  paid  the 
price  demanded  of  him,  and  all  that  was  demanded  for  carrying 
the  goods,  and  it  would  be  absurd  to  say  that  he  assented  to  a  lien 
on  ms  goods  for  the  siame  thing — ^the  money  which  he  had  already 
paid. 

But  it  is  said  that  the  Pittsburg  Co.  had  no  authority  from  de- 
fendant to  fix  the  price  of  carrying  the  goods  in  the  way  that  it  was 
done — on  the  schedule  publiBhed  by  the  Wabash  and  Missouri 
Pacific  Co's.  And  so  the  Court  ruled  at  the  trial,  without  refer- 
rmg  to  defendant's  rule  that  for  carrying  household  goods  pay- 
ment must  be  made  in  advance,  under  which  it  might  be  claimed 
with  reason  that  the  company  first  receiving  the  go^  was  defend- 
ant's agent  to  fix  the  rate  and  receive  the  money.  This  point  was 
not  stated  to  the  jurv,  however,  and  they  were  advised  that  the 
Pittsbuig  Co.  was  witnout  authority  from  defendant  to  make  the 
ooDtract  The  jnry  was  also  instructed  to  find  whether  the  goods 
were  received  by  ^fendant  at  E[ansas  City  with  knowledge  that  a 
through  contract  had  been  made  by  the  Pittsburg  Co.,  and  the 
price  paid  for  carrying  them.  Of  that  there  was  ample  evidence 
in  the  rule  of  defendant  requiring  pre-payment  on  household 
goods  and  the  fact  that  $85  was  paid  to  defendant  by  the  Wabash 
Co.  on  account  of  freight  money.  Some  of  defendant's  witnesses 
say  that  the  payment  by  the  Wabash  Co.  is  of  no  weight,  as 


866  XABSH  t.  UNION  PACIFIC   BY.  CO. 

freight  money  is  often  advanced  by  shippers  when  a  through  ooit 
tract  has  not  been  made,  and  it  would  be  impossible  to  determine 
whether  the  money  was  paid  on  a  through  contract  or  as  an  instal- 
ment of  freight  money.  This  means  that  money  is  paid  in  both 
ways,  and  leaves  the  payment  by  the  Wabash  Co.  to  stand  as 
affording  some  evidence  of  a  through  contract.  Taken  in  connec- 
tion with  the  rule  requiring  payment  in  advance  on  household 
goods,  it  was  sufficient  to  warrant  the  finding  that  defaidant  re- 
ceived the  goods  with  knowledge  that  a  through  contract  had  been 
made  for  carrying  them  to  destination. 

And  if  de^n<&nt  was  advised  of  the  terms  of  the  contract  be- 
fore it  performed  the  part  assigned  to  it,  there  would  be  force  in 
the  suggestion  that  by  such  performance  the  contract  was  aco^ted. 
It  is  not  necessary,  however,  to  go  so  far,  for  the  fact  that  a 
through  contract  and  payment  was  made,  and  that  defendant  had 
knowledge  of  it,  is  enough  to  defeat  the  Hen. 

Independently  of  that  circumstance  there  may  be  room  for  de- 
bate whether  one  who  has  paid  the  price  of  carriage  can  be  further 
charged  in  respect  to  the  same  matter;  whether  aU  companies  who 
have  a  part  in  the  contract  and  perform  that  part  shall  not  be  re- 
garded as  accepting  the  contract;  whether  any  of  the  companies 
m  the  line  of  transportation  after  the  firat  shall  be  taken  to  be  the 
agent  of  the  shipper  to  make  a  new  contract  for  him,  when,  by 
acting  for  lumseli,  he  has  practically  denied  the  authority  of 
another  to  act  for  him.  But  these  are  points  with  which  we  are 
not  now  concerned.  The  jury  have  found,  upon  sufficient  evi- 
dence, that  defendant  received  the  goods  with  knowledge  of  the 
fact  that  a  through  contract  for  carrying  them  had  been  made,  and 
that  plaintiff  had  paid  for  the  service,  and  that,  of  itself,  disphices 
the  hen  on  which  defendant  relies. 

This  is  enough  to  show  that  the  action  may  be  maintained; 
for  trover  lies  for  the  value  of  goods  illegally  withheld  under  a 
claim  of  lien  for  freight  money.     Adams  v.  Clark,  9  Cush.  215. 

Objection  is  made  to  the  plaintiff  as  a  witness  to  prove  the  valne 
of  the  goods,  on  the  ground  that  he  had  no  knowledge  of  the 
market  for  such  goods  in  Denver.  Many  cases  are  cited  to  the 
point  that  tlie  market  price  in  the  place  of  conversion  must  con- 
trol ;  a  proposition  which  cannot  be  controverted.  Whenever  it 
appears  that  there  is  anytliing  like  an  established  price  in  the 
market,  for  which  the  articles  in  controversy  can  be  replaced,  tliat 
price  will  measure  the  damages  for  converting  such  articles.  But 
for  household  goods  more  or  less  worn,  there  is  no  established 
price,  unless  it  be  that  at  which  second-hand  goods  of  the  same 
kind  are  sold.  And  although  people  who  discontinue  housekeeping 
may  be  compelled  to  accept  tnatprice,  no  one  will  contend  that  it 
is  the  full  value  of  the  goods.  Tne  fact  that  goods  in  use,  if  sold 
at  all  must  be  sold  at  a  sacrifice,  is  too  plain  for  argument,  and 
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therefore  the  price  of  snch  goods  in  market  will  not  be  ade<mate 
compensation  to  one  who  is  deprived  of  his  goods  by  a  wrongdoer. 
Perhaps  the  best  way  to  arrive  at  the  valne  of  snch  goods  would 
be  to  show  the  price  in  market  of  new  goods  of  the  same  kind, 
and  then  show,  as  nearly  as  possible,  the  extent  of  depreciation 
from  nse.  But  this  course  was  not  open  to  plaintiff,  for  the  goods 
were  in  defendant's  possession,  probably  not  in  a  condition  to  be 
examined,  and  plaintiff  was  not  bound  to  inquire  whether  he  would 
be  allowed  to  send  witnesses  to  inspect  them.  If  it  is  suggested 
that  a  dealer,  hearing  a  description  of  the  articles,  would  be  able 
to  fix  their  value,  the  answer  may  be  that  few  persons  would  be 
able  to  give  a  description  which  can  be  understood.  The  average 
man  would  find  himself  very  much  embarrassed  in  any  effort  to 
describe  furniture  and  other  articled  of  household  use  definitely,  so 
as  to  enable  one  who  never  saw  them  to  judge  of  their  value.  No 
one  in  Crolorado  knew  anything  of  these  goods,  and  among  plain- 
tiffs acquaintances  in  Zanesviue  he  could  not  expect  to  find  any 
one  more  competent  than  himself  to  testify  as  to  tneir  value.  On 
the  whole,  it  would  seem  that  if  plaintifirs  testimony  as  to  value 
cannot  be  accepted,  he  will  be  defeated  of  his  right,  and  that  will 
not  be  allowed.  In  the  matter  of  values,  as  in  other  matters,  the 
law  will  rive  relief,  according  to  the  injury,  on  the  best  testimony 
that  can  be  obtained.  Stickney  v.  Allen,  10  Gray,  352;  Starkey  t^ 
KeUey,  50  N.  Y.  676. 

On  ^e  other  hand  defendant  being  in  possession  of  the  goods 
was  in  a  position  to  prove  their  value  in  a  manner  which  would 
dispel  all  doubts.  It  attempted  to  do  this,  but  the  evidence  is  not 
ver^  satisfactory.  The  goods  were  not  in  a  condition  to  be  ex- 
ammed  with  care,  and  defendant'?  witnesses  did  not  give  die  atten- 
tion necessary  to  correctly  estimate  their  value.  Evidence  of  the 
value  in  this  market  of  new  goods  of  the  same  kind  which  would 
have  enlightened  the  jury  was  not  offered  by  either  party,. and  if 
the  verdict  ia  wrong  the  fault  is  not  wholly  with  the  jury.  There 
is,  however,  some  reason  to  believe  that  the  amount  returned  is 
large,  and  plaintiff  will  be  required  to  remit  $500,  or  submit  to  a 
new  triaL 

The  evidence  of  value  offered  by  defendant  was  probably  entitled 
to  2;reater  weight  than  was  allowed  to  it,  although  it  cannot  be 
said  that  it  should  control.  If  the  plaintiff  will  remit  from  the 
damages  the  sum  of  $500,  the  verdict  may  stand,  otherwise  a  new 
trial  will  be  allowed. 

Plaintiff  remitted  the  $500,  and  judgment  was  entered  for 
11,500.  ^^ 

J.  W.  Homer,  for  plaintiff. 

Wiflard  Teller,  for  defendant. 
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Sttthebland 

V. 

SsooHD  National  Bank  of  Peobia. 

(78  KaUueb^  Report^  250.) 

A  oonsigiior  of  goods,  after  they  have  passed  from  the  hands  of  tiie  rail- 
road company  with  which  the  contract  of  affreightment  was  made,  into  the 
hands  of  another  company,  has  the  same  risht  to  chanse  their  destaoatioa 
while  in  transito,  by  taking  a  new  bill  of  uding,  as  if  the  first  company 
had  a  continnoos  line  to  the  place  of  destination. 

8ach  new  bill  of  lading  is  Talid,  when  called  in  qnestion  between  a  boos 
fide  holder  and  one  claiming  a  lien  by  virtue  of  an  attachment. 

The  serrice  of  an  attachment  upon  a  railway  company  creates  no  lien  upoa 
property  not  within  the  county  at  the  time  it  is  senred. 

R.  &  L.  Buchanan,  for  appellant :  There  had  been  no  valid 
pledce  of  the  grain  to  the  appeUee,  and  if  there  had  b^n,  still  the 
appellants'  attachment  gave  them  a  prior  lien  upon  it  2  T.  R. 
75 ;  70  Eng.  C.  L.  R  687 ;  Abbott  on  Shipping,  323 ;  4  Denio, 
4S9;  Lam  v.  Robinson,  18  B.  Mon.  632;  2  Met.  287;  2  Duv. 
485 ;  9  Bush,  119 ;  Civil  Ckxie,  subsec.  3,  sec  203,  sec.  212 ;  24 
Penn.  R  23. 

W.  O.  &  J.  L.  Dodd  for  appellee :  Bartlett  &  Co.  had  the  right 
to  chan^  the  destination  of  the  grain  while  it  was  in  the  hands  of 
the  Ohio  and  Mississippi  Rj. 

The  attachment  held  nothing,  beeanse  the  oats  were  not  within 
the  oonnty  at  the  time  of  service.  4  Bush,  334;  Davis  t;.  Watts, 
MS.  Opin.  1876 ;  24  Penn.  Rep.  23 ;  1  Barr,  223 ;  51  Penn. 
244;  4  Kansas,  378. 

CoFER,  J. — January  2, 1879,  the  appellant  brought  this  snit  in  the 
Louisville  Chancery  Court  against  S.  C.  Bartlett  &  Co.,  non-resi- 
dents of  the  state,  and  sued  out  an  attachment  against  their  prop- 
erty. The  order  of  attachment  was  executed  on  that  day  on  the 
Omo  and  Mississippi  Ry.  Co.  by  delivering  a  copy  thereof  to  its 
agent  in  the  city  oi  Louisville,  and  by  summoning  the  oompaujr  as 
a  garnishee,  but  without  giving  to  the  company  a  notice  specifying 
the  property  attached.  January  4th  an  alias  attachment  was  issQea 
and  placed  in  the  hands  of  the  marshal,  who  on  the  8th  levied  it 
on  one  car-load  of  oats  in  the  possession  of  the  Ohio  and  MisBissippi 
Ry.  Co.  The  marshal  took  the  oats  into  his  possession,  and  it  was 
subsequently  sold  under  order  of  the  court.  Subsequently  the  ap- 
pellee filed  its  petition,  claiming  that  it  had  a  lien  on  the  oata. 

The  pleadings  and  evidence  disclose  the  following  facts: 


SFTHEBLAKB  V.  SECOND  NAT'L  BANK  OP  PEOBIA.     369^ 

December  24, 1878,  S.  C.  Bartlett  &  Co.  delivered  a  car-load  of 
oats  to  the  Peoria,  Pekin  and  Jacksonville  B.  R.  Co.,  at  Peoria, 
minois,  consigned  to  the  appellant  at  Louisville,  and  took  from  the 
railroad  company  a  throagn  bill  of  lading.  They  then  drew  npon 
the  appellant  against  the  shipment,  and  ne  declined  to  honor  the 
draft.  Being  informed  of  that  fact  by  tele^ph,  Bartlett  &  Co. 
caused  the  oats  to  be  stopped  in  transitu  on  me  second  day  of  Jan- 
nary,  and  on  that  day  surrendered  to  the  railroad  conipany  the  bill 
of  lading,  and  took  another,  consigning  the  oats  to  ^'  S.  C.  Bartlett 
&  Co.,  notify  Verhoff  &  Strater,  Louisville,  Ky."  They  then 
drew  on  Yerhoff  &  Strater,  and  attaching  the  bill  of  lading  to  the 
draft,  on  the  third  of  January  sold  the  draft  to  the  appellee,  who 
had  no  notice  of  the  attachment  of  the  appellant  at  Louisville. 

The  appellee  transmitted  the  draft  to  Louisville,  but  Yerhofi  & 
Strater  reiused  to  honor  it,  assigning  as  a  reason  that  the  oats  had 
been  attached,  and  they  did  not  wish  to  become  involved  in  the 
controversy. 

Upon  these  facts  the  court  below  adjudged  in  favor  of  the  ap- 
pellee, but  allowed  the  marshal's  costs  for  selling  the  oats  to  oe 
aedn(^  from  the  proceeds,  and  refused  to  render  judgment 
against  the  appellant  on  a  counter-claim  for  damages  for  the  ille- 
gal seiznre  of  tne  oats.     From  that  judgment  both  parties  appeal. 

Counsel  for  the  appellant  contend  that,  at  the  time  the  second 
ill  of  lading  was  issued,  the  oats  had  passed  out  of  the  possession 
of  the  Peoria,  Pekin  and  Jacksonville  It.  K.  Co.  into  the  possession 
of  the  Ohio  and  Mississippi  Co.,  and  therefore  the  new  bill  of  lad- 
ing was  invalid  and  ineffectual  to  invest  the  bank  with  a  valid  lien 
on  the  oats. 

As  authority  in  support  of  this  position,  counsel  cites  that  class 
of  cases  in  which  it  has  been  held  that  a  bill  of  lading  signed  by 
the  master  of  a  vessel  before  receiving  the  possession  oi  the  goods 
does  not  bind  the  owners. 

Those  cases  are  not  analogous  to  this.  The  oats  had  been  re- 
ceived by  the  railroad  company  to  be  forwarded  to  Louisville,  and 
was  in  the  custody  of  the  Ohio  and  Mississippi  Co.  when  the  new 
bill  was  signed.  The  possession  of  the  latter  company  was  held 
nnder  and  by  virtue  of  the  contract  of  aflEreightment  made  with 
the  Peoria,  Pekin  and  Jacksonville  Co.,  and  the  consignors  had  the 
same  right  to  change  the  destination  of  the  oats  while  in  transitu 
that  ihey  would  have  had  if  the  company  receiving  the  oats  from 
thena  had  had  a  continuous  line  to  Louisville.  There  is  no  ques- 
tion here  between  the  consignor  or  consignee  and  the  carrier,  and 
no  reason  is  perceived  why  the  new  bill  of  lading  is  not  valid  when 
called  in  question  between  a  bona  fide  holder  and  one  claiming  a 
lien  on  account  of  an  attachment  against  the  goods  of  the  con- 
aignor. 

The  bill  of  lading  authorized  the  holder  to  demand  the  oats  from 

6  A.  <&  £.  R.  Cas.— 24 
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the  carrier,  and,  being  a  recognized  Bjmbol,  its  delivery  to  the  btnk 
was  a  symbolic  delivery  of  the  oats,  and  constituted  a  valid  pledge. 

Bat  it  is  contended  that  the  service  of  the  first  order  of  attadi- 
xnent  on  the  Ohio  and  Mississippi  Sy.  Co.  created  a  lien  on  the 
oats  then  in  its  possession,  and  as  that  service  was  prior  in  time  to 
the  pledging  oi  the  oats  by  the  delivery  of  the  bill  of  lading  to 
the  bank,  the  appellant  has  the  eldest  and  superior  lien. 

At  the  time  the  first  order  of  attachment  was  served  S.  C.  Bait- 
lett  &  Co.  were  non-residents  of  the  state,  and  the  oats  was  in  the 
state  of  Illinois.  No  personal  service  conld  be  had  upon  the  de- 
fendants, nor  could  the  goods  be  seized  under  the  order  of  attadi- 
ment.  The  consignors  stiU  had  the  right  to  stop  die  oats  in 
transitu  or  to  alter  its  destination,  and,  in  our  opinion,  the  service 
of  the  attachment  on  the  railway  company  while  the  oats  was  be- 
rond  the  limits  of  this  state  created  no  lien.  True,  the  Ohio  and 
Tismssippi  Ky.  Co.  was  within  the  jurisdiction  of  the  court,  bnt 
the  property  sought  to  be  reached  was  without  its  jurisdiction  and 
the  laws  of  the  state,  and  die  process  of  the  courts  here  could 
not  reach  it  nor  compel  the  earner  to  bring  it  hither ;  and  as  the 
court  would  have  had  no  power  to  subject  the  property  unless 
brought  within  its  jurisdiction,  its  process  could  not  create  a  li^ 
upon  it  until  it  came  within  the  county  where  the  order  of  attach- 
ment was  in  the  hands  of  the  officer. 

Counsel  cite  the  case  of  Childs  v.  Digby  (24  Penn.  St  33]  in 
support  of  a  contrary  conclusion,  but  that  case  was  overmled  in 
Pennsylvania  E.  R.  Co.  v.  Rennock  (51  Penn.  244). 

The  alias  order  of  attachment,  issued  on  the  fourth  of  Jannaij, 
was  in  the  officer's  hands  when  the  oats  arrived  in  Louisville  on  the 
6th,  and  was  levied  on  the  8th,  and  created  a  valid  lien,  snbject, 
however,  to  the  prior  lien  of  the  bank. 

It  results  from  this  conclusion  that  the  seizure  of  the  oats  under 
the  attachment  was  wrongful,  and  as  the  proceeds  were  not  snffi- 
cieut  to  pay  the  debt  for  which  the  bank  had  a  lien,  the  court  erred 
in  allowing  the  marshal's  fee  to  be  retained  out  of  the  price.  He 
made  the  seizure  and  sale  at  appellant's  instance,  and  must  look  to 
him  for  his  costs. 

The  bank  had  no  right  to  set  up  a  counter-claim  in  this  case  for 
the  damages  resulting  from  the  seizure  of  the  oats ;  but  as  the 
judgment  dismissing  the  counter-claim  absolutely  wiU  be  a  bar  to 
a  smt  to  recover  su^  damages,  the  judgment  must  be  reversed  on 
the  cross-appeal,  and  the  cause  is  remanded,  with  directions  to 
cause  the  whole  proceeds  of  the  sale  to  be  paid  over  to  the  bank, 
and  to  dismiss  the  counter-claim  without  prejudice. 

See  BlooQiingdale  9.  Memphis,  etc.,  R,  R.  Co.,  and  note,  post 
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BiiOOMmGDALE,  Bhine  &  Co. 

V. 

Memphis  and  Chableston  B.  B.  Co. 

(6  Lea'aBeportSy  Term,  618.    April  Term^  1881.) 

B.,  R  &  Co.  sold  and  shipped  to  Y.  R  &  EL,  on  September  22,  1875,  on 
four  monttu'  time,  a  bill  of  goods.  They  telegraphed  M.  &  Bros,  to  stop 
the  goods.  The  telegram  was  taken  to  the  freight  agent  of  the  railroad,  who 
promised  to  do  so  and  that  he  would  reship  them  to  the  sellers,  who  were 
notified.  The  eoods  were  afterwards,  by  mistake  or  negligence,  delivered  to 
V.  R.  &  H.,  who  failed  on  the  23d  December  following.  Upon  maturity 
of  the  account  B.,  R.  &  Co.  brought  suit  against  Y.  R  &  H.,  recovered 
judgment,  but  failed  to  make  their  debt,  the  property  of  the  debtors  being 
ibiorbed  by  prior  judgments.  B.,  R.  &  Co.  sued  the  railroad  company  for 
vroogfoily  delivering  the  goods.     Hdd  : 

The  notice  was  sufficient.  There  need  be  no  express  demand.  The  notice 
is  sufficient,  if  the  carrier  is  clearly  informed  that  it  is  the  intention  and  de- 
sire of  the  seller  to  exercise  the  right  of  stoppage  in  transitu. 

It  is  not  required,  when  the  rieht  of  stoppage  in  transitu  is  exercised,  that 
the  buyer  should  have  been  dechired  a  bankrupt  or  insolvent  by  legal  pro- 
ceedings, or  that  he  should  have  made  an  assignment,  but  insolvency  fairly 
inesns  that  the  party  should  be  shown  to  have  been  unable  to  meet  the  debt 
doe  the  seller,  at  the  time  of  the  exercise  of  the  right,  when  the  debt  should 
fall  doe.  The  purchaser  may  not  have  actually  failed  or  have  gone  to  protest, 
but  might  be  hopelessly  insolvent.  But  the  objection  that  the  purchaser  was 
not  insolvent  at  the  time  of  the  stoppage  can  only  be  taken  by  the  purchaser 
sod  not  by  the  carrier,  except  that  he  may  show  as  a  matter  of  defence  that 
the  debt  could  have  been  made  by  due  diligence. 

The  bringing  suit  upon  the  debt  when  due  and  recovery  of  judgment,  does 
not  estop  the  seller  from  suing  the  carrier  for  wrongful  delivery. 

Appeal  in  error  from  the  Circuit  Court  of  Shelby  County.    0. 
V.  Heiskell,  J. 
T.  B.  Edginton  for  plaintifb. 
Homes  &  Poston  for  defendants. 

Frekman,  J. — ^This  is  an  action  brought  before  a  justice  of  the 
peace  originally,  in  Memphis,  to  recover  nrom  the  railroad  company 
the  vahe  of  ^oods,  which  had  been  sold  by  plaintife  to  V  an 
Koakle  &  Heifiger,  a  firm  doing  business  in  the  city  of  Memphis. 

The  facts  are,  tibat  plaintifFs  sold  a  bill  of  goods  to  said  firm  in 
the  ci^  of  Philadelphia,  on  the  22d  of  September,  1875.  Some 
<Jay8  after  the  goods  were  shipped  by  rail  to  the  purchasers,  the 
seDers  learning  on  inquiry  oi  other  merchants,  that  the  firm  of 
Van  Eonkle  &  Heiliger  were  doubtful  as  to  solvency,  and  that 
other  parties  were  refiisinff  to  ship  goods  to  them,  teleffraphed 
Menken  &  Bros.,  of  Mempnis,  to  stop  the  goods,  if  not  delivered, 
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on  their  arrival.  This  telegram  was  taken  to  the  general  frei^ 
agent  of  the  railroad,  and  he  promised  to  do  as  requested.  He 
arterwards  wrote  to  Menken  &  Bros,  that  he  would  reship  them  to 
the  plaintiffs  at  Philadelphia,  on  same  terms  as  to  freight  they  iud 
been  charged  for  when  shipped  from  that  place.  This  letter  and 
these  facts  were  inmiediately,  on  the  8th  daj  of  October,  1875, 
sent  to  plaintiffs,  who  thereupon  relied  on  defendant  to  do  what 
had  been  promised. 

The  goods,  however,  were  in  a  few  days  after  this,  as  stated  by 
the  freight  agent,  by  mistake  of  his  orders,  by  some  employee  of 
the  company,  delivered  to  the  consignees,  and  plaintifk  thereby 
lost  the  possession,  which  would  have  accrued  to  tliem,  had  their 
orders  been  obeyed  as  to  retention  of  the  goods,  and  the  company 
complied  with  their  agreement  to  retain  the  goods,  or  reship 
them. 

On  the  23d  of  December  after  this,  the  firm  of  Yan  Bonkle  & 
Heiliger  went  to  protest,  and  inunediately  thereafter  attachments 
were  issued  and  levied  on  all  their  propertrcr,  the  same  sold  under 

I'ud^CQts  rendered  in  these  cases,  and  failed  to  pay  all  their  debt3« 
eavmg  plaintifib'  debt  unpaid. 

The  goods  were  sold  originally  on  four  months*  time.  Plaintifis, 
on  the  29th  of  December,  1875,  however,  brought  suit  on  dieir 
account  for  $477,  obtained  judgment,  had  execution  levied,  subject 
to  the  attachments,  but  failed  to  realize  their  debt  by  reason  of  the 
prior  liens.  They  thereupon  brought  this  suit  against  the  company 
for  the  wrongful  delivery  of  the  goods.  On  the  trial  in  the  eircnit 
court,  under  fhe  charge  of  Judge  Heiskell,  a  verdict  was  had  for 
defendants,  from  whicn  there  is  an  appeal  in  error  to  this  court 

Several  questions  have  been  debated  before  us,  some  of  which, 
80  far  as  necessary  to  determine  the  case,  we  proceed  to  dispose 
of. 

There  is  nothing  in  the  objection,  that  the  notice  was  insuffident, 
as  given  to  the  agent  of  the  company.  Whether  sufficient  or  not, 
as  imown  in  the  proof,  the  defendant's  agent  was  satined  with  it 
and  evidently  knew  its  object,  which  was  to  exercise  the  ri^ht  of 
the  vendor,  to  stop  goods  sold  while  in  transitu,  and  before  dehverv. 
Acting  on  this,  the  company,  by  their  agent,  agreed  to  retain  the 
goods,  and  plaintiffs,  relying  on  this  promise,  were  probably  pre- 
vented from  taking  more  active  steps  to  secure  themselves  m  the 
exercise  of  their  right  to  stop  the  goods.  It  is  too  late  now  for 
defendants  to  insist  on  any  defects.  If  any  existed,  in  the  notice 
given  theuL 

It  is  settled  law,  that  the  seller  of  ^oods  may  exercise  the  right 
of  stoppage  in  transitu  at  any  time  before  the  delivery  of  the  goods 
to  the  consignee,  or  a  bona  fide  sale  of  them  to  a  tmrd  person,  as 
by  endorsement  of  the  bill  of  lading  in  good  faith  for  a  valuable 
consideration.    See  Wait's  Actions  and  Defences^  vol.  6,  p.  616, 
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and  anthoritiee  cited.  It  is  eqnallj  clear  that  a  carrier,  upon  notice 
of  the  exercise  of  this  right,  or  demand  of  control  of  the  eoods 
hj  the  seller,  is  bonnd  not  to  deliver  the  goods  to  the  purchaser, 
and  will  become  liable,  as  for  conversicm  of  the  goods,  if  he  decline 
to  deliver  them  to  the  seller,  or  delivera  to  the  vendee ;  and  a 
notice  bj  the  vendor,  without  an  express  demand  of  the  goods,  is 
sufficient  to  chso'ge  the  carrier.  If  tne  latter  is  clearly  informed 
that  it  is  the  intention  and  desire  of  the  former  to  exercise  the 
right,  the  notice  has  been  held  sufficient.  See  Wait,  vol.  5,  p.  615, 
and  cases  cited. 

It  is  clear,  on  these  principles,  that  the  defendant  was  liable  to 
plaintiffs  for  the  wrongml  deliverj  of  the  goods  to  the  purchaser, 
whether  purposely  or  by  neglect  of  their  agent,  after  what  had 
ocenrred  upon  the  notice  given,  unless  there  is  some  other  ground 
of  defence  shown  in  the  record. 

It  u  said  the  seller  has  the  right  to  stop  in  transitu  only  in  case 
of  insolvency  of  the  purchaser  at  the  time  of  the  exercise  of  that 
right,  and  so  his  Honor  substantially  charged  the  jury.  This  might 
be  found  as  the  statement  of  the  rule  in  most  cases,  and  is  certainly 
substantially  correct  as  between  the  seller  and  the  buyer ;  but  we 
tliink,  as  between  a  third  party,  such  as  the  carrier  is  in  this  case 
at  least,  no  strict  proof  of  insolvency  should  be  required  in  order 
to  support  the  ri^nt  of  the  seller  to  resume  possession  of  the  goods 
as  against  a  purchaser  of  doubtful  solvency.  In  fact  it  does  not  lie 
in  the  mouth  of  a  derelict  carrier  to  interpose  the  objection  that 
the  right  was  being  wrongfully  exercised.  He  may  well  show, 
however,  the  fact  that  the  party  was  solvent  after  the  delivery,  and 
that  by  due  diligence  the  debt  might  have  been  made,  and  there- 
fore the  plaintitt  was  not  injured  by  his  wrongful  deUveiy  of  the 
goods.  But  we  think,  if  the  purchaser  submit  to  the  stoppage  of 
his  goods,  or  does  not  contest  the  right,  the  carrier  could  not  in- 
terpose properly  the  objection  that  the  party  was  solvent,  and 
therefore  the  rijght  not  properly  exercisame  by  the  seller,  in  case 
the  carrier  had  improperly  converted  the  goods. 

Be  this  as  it  may,  nowever,  we  think  tne  sounder  statement  of 
the  ground  for  exercise  of  the  right  is,  as  given  by  Mr.  Wait,  vol. 
5,  p.  614,  that  *'  it  is  not  necessary  to  prove  or  make  out  insolvency, 
diat  the  buyer  saould  have  been  declared  a  bankrupt  or  insolvent 
by  a  judicial  tribunal,  or  shown  to  be  so  by  legal  proceedings,  or 
that  he  should  have  made  an  assignment  of  his  property,  or  the 
like— but  that  imolvency,  in  a  case  like  this,  fairly  means  that  the 
party  shall  be  shown  to  have  been  unable  to  meet  the  debt  due  the 
seller,  at  the  time  of  the  exercise  of  the  light,  when  that  debt  should 
fall  dne;  and  if  this  fact  satisfactorily  appears,  no  matter  how 
proven,  the  law  requires  no  more."    See  cases  cited. 

A  purchaser  may  not  have  actually  failed,  not  have  gone  to  pro- 
test, yet  it  might  be  clear  that  he  was  hopelessly  insolvent,  and 
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wonld  be  totally  unable  to  pay,  in  a  cafie  like  thia,  when  the  debt 
fell  due.  To  require  the  seller  to  deUver  the  goods  xmier  sach 
drcuniBtanoee,  would  be  to  require  him  to  throw  away  his  good&~ 
in  effect,  practicallj  would  be  to  deny  him  the  right  to  rosome 
poeaefision  oefore  delivery — and  at  the  same  time  there  exists  a  cer- 
tainty, or  a  i-easonable  one  at  least,  that  he  would  never  be  paid  for 
them — probably  a  certainty  that  if  delivered  they  would  at  onoe, 
or  in  a  short  time,  be  appropriated  by  other  creditors.  This  eaanot 
be  the  law  in  such  cases,  m  a  system  professing  to  be  based  on 
reason  and  have  for  its  aim  the  attainment  of  justice. 

His  Honor,  the  Circuit  Judge,  made  the  whole  case  tarn  with 
the  jury  on  the  question  whether  the  party  had  been  shown  to  be 
actually  insolvent  on  the  10th  of  October,  1875,  when  the  goods 
were  delivered.  The^  did  not  go  to  protest  until  the  23d  of  De- 
cember after  this,  but  it  is  dear  from  the  proof,  so  far  asthis  record 
shows,  that  the  parties  were  in  such  condition  that  the  seller  would 
have  had  no  prospect  of  receiving  payment  for  his  goods  at  the 
time  his  debt  fell  due ;  and  this  being  so,  we  hold  he  mi^t  well 
exercise  his  rifht  to  stop  them,  and  resume  his  poeseasion. 

It  is  insisted  however,  that  the  fact  that,  after  this  wrongful  de- 
liverv,  the  plaintiffs  sued  on  their  account,  as  for  a  debt  due  them 
for  the  gp<>as  sold,  estops  them  from  recovering  against  the  com- 
pany. This  would  go  on  the  idea,  that  the  exercise  of  t!^e  right  of 
stopping  in  transitu  is  a  rescission  of  the  contract  of  sale,  and  a 
suit  for  the  price  would  be  a  waiver  of  this,  and  an  afirmanoe  of 
the  sale. 

Our  first  impression  was  that  this  might  present  sone  difficulty, 
but  upon  examination  of  the  authorities,  it  seems  now  well  settled, 
that  the  exercise  of  the  right  to  stop  is  not  a  resdssion  of  the 
sale,  but  simply  places  the  ptrties,  as  nearlv  as  may  be,  in  the  same 
situation  they  would  have  been  if  the  vendor  had  net  parted  with 
the  possession.  See  Wait,  vol.  5,  p.  618,  and  numerous  cases  dted ; 
idso  Indermaur's  Principles  of  Common  Law,  p.  95 ;  10  M.  & 
Welby,  436,  451,  there  cated. 

The  vendor,  in  exercising  the  right  of  stoppage,  does  not  take 
possession  of  the  goods  as  his  own,  but  as  the  goods  cf  the  purchaser, 
on  which  the  vendor  has  a  lien  for  the  unpaid  purchase  mone^. 
Wait,  p.  618.  It  is  simply,  in  other  woros,  a  resumption  of  his 
possession,  the  incidents  of  such  possession  of  ff#ods  sold  thereby 
attaching.  This  being  so,  it  follows  that  the  vena>r,  thus  resmning 
his  possession,  may  pursue  any  other  remedies  \e  may  have  to 
enforce  his  debt.  In  a  case  like  the  present,  the  carrier  might  well 
have  insisted  it  was  his  duty  to  have  done  so,  aid  probably  inter- 
posed it  as  a  defence  to  this  action,  if  the  nlaintifb  could  have  made 
their  debt  by  law,  and  had  failed  in  diligentlr  prosecuting  such 
legal  remedy. 
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» 

It  follows,  the  court  erred  in  its  charge  to  the  jury,  and  the 
judgment  must  be  reversed  and  case  remanded  for  a  new  trial. 

See  Wigton  v.  Bowley,  8  Am.  &  Eng.  R.  R.  Cas.  828.  Stoppage  in  tran- 
gtu  is  an  ordinary  legal  right,  as  to  which  a  court  of  equity,  unless  by  reason 
of  lome  nnusual  circomstances,  will  not  interfere.  Straker  d.  Ewinfir,  84 
Beaf.  147.  ^ 

The  right  of  stoppage  in  transitu  extends  only  over  the  goods  themselves 
and  the  net  proceeds  of  the  sale,  and  not  over  the  policy-moneys  paid  in  re- 

ri  of  insurances  effected  by  the  vendee.  Bemdtson  v,  Strang,  8  L.  R. 
588.  A  person  who  is  a  surety  for  the  purchase  money  of  the  goods  can- 
not exerdse  the  right  of  stoppage  in  transitu.  Sif^in  v.  Wray,  6  East,  871 ; 
Bachellor  «.  Lawrence,  6  C.  B.,  N.  S.  643;  De  Wolf  v.  Linsdell,  L.  R.,  6  Eq. 
209.  See  also  Lockhart  «.  Reilly,  1  De  G.  &  J.  464;  Phillips  v.  Dickson,  8 
C.  B^  N.  3.  891.  The  riffht  may  be  enforced  by  one  who  has  paid  the  price 
of  the  goods  for  the  vendee,  and  taken  from  the  yendee  an  assignment  of 
the  hill  of  lading  as  security  for  such  advancement.  Gassier  d.  Schepler,  5 
My,  m. 

A  principal  consigning  goods  to  an  agent  has  the  right  of  stoppage  in 
tranatc  on  the  latter  becoming  insolvent,  even  if  the  a^nt  has  made  ad- 
vances on  the  faith  of  the  consi^rnment  (Kinloch  «.  Craig,  8  T.  R  110),  or 
baa  a  jont  interest  with  the  consignor.    IN'ewson  «.  Thornton,  6  East,  17. 

The  li^ht  does  not  exist  where  the  vendor  is  indebted  to  the  vendee  to  the 
fall  vain*  of  the  assignment  in  a  precedent  debt.  Clark  «.  Mannon,  8  Paige, 
373;  Wo>d  «.  Roach,  1  Yeats,  177. 

A  menfaant  in  England  sent  goods  of  a  given  value  to  a  merchant  at  Que- 
bec for  SEle  on  his  account.  Before  the  goods  were  sold,  or  the  proceeds 
ascertainel,  the  latter  shipped  three  cargoes  of  timber  to  the  former  to 
credit  on  account;  two  of  them  arrived;  against  the  third  the  consignor 
drew  a  hQ.  for  the  amount  whilst  it  was  in  transitu;  in  the  interval  the  con- 
fflgneediih>noTed  the  bill  and  became  insolvent.  Bdd,  that  the  consignor 
had  a  perfect  right  of  stoppage  in  transitu,  and  was  not  bound  to  wait  until 
their  mntoal  accounts  were  finally  adjusted.    Wood  v.  Jones,  7  D.  &  R.  126. 

Where  g>od8  are  furnished  to  the  agent  of  a  bankrupt,  on  the  agent's 
credit,  he  nay,  to  protect  himself,  stop  them  in  transitu,  and  give  them  a 
new  directi«n  adversely  to  his  principal ;  but  if  he  gives  them  a  fresh  desti- 
nation in  furtherance  of  the  usual  course  of  business  of  the  principal,  they 
pass  to  the  assignees  as  in  the  order  and  disposition  of  the  bankrupt. 
Hawkes  «.  lunn,  1  Tyr.  418;  1  C.  &  J.  619. 

A  purchaed  goods  of  a  company,  not  intending  to  pay  for  them.  The 
company  delvered  them  to  a  carrier  to  deliver  them,  according  to  A.'s  in- 
stractions,  toC.  The  carrier  afterward  held  the  goods  for  C,  at  his  request, 
as  a  wareho«eman.  A.  becominff  bankrupt,  the  comj^ny  demanded  the 
goods,  and  tie  carrier  redelivered  them,  under  the  mistaken  supposition 
that  the  tran&tu  was  not  yet  over.  In  an  action  for  trover  against  him — 
Bdiy  that  an  iquitable  plea  of  rescission  of  the  contract  on  the  ground  of 
A'a  fraud,  to  vhich  C.  was  privy,  would  raise  a  good  defence  to  the  action, 
although  the  'raud  was  not  discovered  till  the  cross-examination  of  C.  at 
the  trial  of  thcaction.     Clough  r.  London,  etc.,  Ry.  Co.,  7  L.  R.  Exch.  26. 

Where  the  snppage  in  transitu  is  effected  by  one  who  is  not  authorized  to 
act  on  behalf  6  tne  vendor,  a  subsequent  ratification  by  the  vendor  will  be 
too  late  if  the  tansit  is  ended,  and  the  goods  have  come  into  the  possession 
or  under  the  cotrol  of  the  vendee.  Bira  v.  Brown,  4  Ex.  786;  Davis  o.  Hc- 
Wbirter,  40  U.  ;.,  Q.  B.  598. 

In  Hutching80.  Nuner,  1  Moore,  P.  C,  N.  8.  248,  the  stoppage  was  made 
by  the  defendat,  who  had  previously  done  business  for  the  vendor  as  his 
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agent.  The  defendant  had  written  to  the  yendor  informing  him  of  Ihe  in- 
solTencj  of  the  buyer  on  March  26,  and  the  Tendor,  on  Apru  16,  encloied  a 
the  defendant  a  power  of  attorney  to  act  for  him.  The  defendant,  befoe 
receiTing  thii  power,  to  wit,  on  April  21,  aasiuned  to  act  for  the  Yeadz, 
and  effected  the  stoppage.  Bield^  by  the  priyy  council,  distingaishiDg  thb 
case  from  Bird  e.  Brown,  supra,  that  the  power  actually  despatcbd  o& 
April  16  was  a  sufficient  ratification  of  the  agent's  act  done  on  Apnl  SI, 
although  the  agent  was  not  then  aware  of  the  existence  of  the  aattoritj. 
See  Durgy  Cement  Co.  e.  O'Brien,  123  Mass.  12;  Beynolds  «.  Bosta,  etc, 
R.  R.  Co.,  48  N.  H.  589;  Bell  e.  Moss,  6  Whart.  189;  Newhall  «.  Tirgua, 
13  Me.  98. 

Where  the  vendor  has  received  part  payment  for  the  goods  he  will  idll 
have  the  right  of  stoppage  in  transitu  for  the  balance  of  purchise  money 
due.  Newhall  e.  Vargas,  13  Me.  98;  Hodgson  v.  Loy,  7  T.  k  441;  Fdse  e. 
Wray,  8  East,  98;  Edwards  e.  Brewer,  2  M.  &  W.  875;  YanCMteei  r. 
Booker,  2  Ex.  702.  The  ri^ht  will  not  be  lost  by  his  receipt  «f  nOes  or 
bills  of  exchange  as  conditional  payment,  even  though  he  may  have  nego- 
tiated the  bills  so  that  they  are  outstandiug  in  third  hands.  White  t,  SlTeUh, 
896;  Arnold  e.  Delano,  4  Cush.  58;  Donath  e.  Bromhead,  7  Ru  St.  801; 
Hays  «.  Monille,  14  Pa.  St.  148;  Bell  o.  Moss,  5  Whart.  189;  Nerfaall  f. 
Yaigas,  18  Me.  98;  Dixon  e.  Yi^  5  B.  &  Ad.  345;  Einloch  «.  >aig,  4 
Brg.  P.  C.  47;  Feise  e.  Wray,  3  East,  98;  Edwards  e.  Brewer,  2  1  &  W. 
875;  Patten  e.  Thompson,  5  M.  &  8.  350;  Hodson  e.  Loy,  7  T  R.440; 
Miles  e.  Gorton,  2  C.  &  M.  504;  Lewis  e.  Mason,  36  U.  C,  Q.  B.  59. 

But  where  the  vendor  has  taken  the  vendee's  acceptaDoe  in  full  payment^ 
the  goods  cannot  be  stopped  in  transitu,  unless  the  acceptances  lave  been 
dishonored.  Davis  v,  Reynolds;  Rucker  9.  Donovan,  13  Kan.  257  Eaton ». 
Cook,  82  Yt.  58. 

A.  being  indebted  to  B.  on  balance  of  accounts,  including  bill  still  nio- 
ning,  accepted  by  B.  for  A.  consigned  goods  to  B.  on  account  /  this  bal- 
ance. Hetdj  that  A.  had  a  right  to  stop  the  goods  in  transitu  upo.  B.  becom- 
ing insolvent  before  the  bifis  were  paid.  Yertue  e.  Jewell,  4 Camp.  SI; 
compare  Patten  e.  Thompson,  5  M.  &  S.  350;  Einloch  v.  Craig,  T.  R  786; 
Wood  V.  Roach,  1  Yeates,  177;  Chirk  e.  Mauran,  8  Paige,  37*;  Wood  e. 
Jones,  7  D.  &  R.  126. 

If  only  a  part  of  the  goods  are  delivered,  the  right  of  stoppag  in  transita 
will  exist  as  to  the  balance.  Dixon  e.  Yates,  5  B.  and  Ad.  311;  Tanner  p. 
Scovell,  14  M.  &  W.  28;  Buckley  e.  Fumiss,  15  Wend.  137  Cabeen  r. 
Campbell,  30  Pa  St.  264 ;  White  e.  Welsh,  38  Pa.  St.  396.  Bu  stoppage  of 
a  portion  of  the  goods  will  not  affect  the  claim  of  the  vendee  tea  portion  of 
the  consignment  which  comes  into  his  possession.  Wentworthn  Oathwaite, 
10  M.  &  W.  436.  But  the  delivery  of  a  part  will  not  operatias  a  delirer; 
of  the  whole,  or  preclude  the  right  of  the  vendor  to  stop  any  prtion  not  ac- 
tually reduced  to  possession  by  the  purchaser.  Mohn  v.  Bosto,  etc,  n.  R. 
Co.,  106  Mass.  76;  White  «.  Welsh,  88  Pa.  St.  396;  Buckley.  Fumias,  17 
Wund.  504;  Mills  e.  Gordon,  2  C.  &  M.  509;  Tanner  e.  Scoell,  lilL  & 
W.  28. 

The  essential  feature  of  a  stoppage  in  transitu  is  that  the  gods  should  be 
at  the  time  in  the  possession  of  a  middleman,  or  of  some  pera n  intervening 
between  the  vendor  who  has  parted  with,  and  the  purchase  who  has  not 
yet  received  them.  Schotsman  e.  Lancashire,  etc.,  Ry.  Co  L.  R,  2  Cb. 
App.  332. 

The  goods  are  liable  to  stoppage  so  long  as  they  remain  i  possession  of 
the  carrier.  Mills  v.  Ball,  2  B.  &  P.  457  ;  James  v.  Griffin,  M.  &  W.  633,- 
Lickbarrow  e.  Mason,  1  Smith's  L.  C.  699;  Reynolds  «.  Boion,  etc,  R  R. 
Co.,  43  K.  A.  591;  Atkins  v.  Colby,  20  N.  H.  154;  Whiter.  Mitchell,  88 
Mich.  390.     See  Wigton  v.  Bowley,  3  Am.  &  £ng.  R.  R.  Ca8828. 
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A  deliverTy  actual  or  constroctiYe,  of  the  gooda  to  yendee  or  his  serrant  or 
agent  will  defeat  the  right  of  stoppage  in  transitu.  Ogle  e.  Atkinson,  5 
Tannt.  759;  Bolton  «.  Lancashire,  etc.,  R.  R.  Co.,  1  L.  R.,  0.  P.  481;  Tur- 
ner*. Liverpool  Docks  Co.,  6  Ex.  548;  Van  Casteel  «.  Booker,  3  Ex.  691; 
Ellis  0.  Hunt,  3  J.  R.  464;  Dixon  o.  Baldwin,  6  East,  176;  Benedict  «. 
Schaettle,  12  Ohio  St.  521;  Covel  o.  Hitchcox,  28  Wend.  611;  Buckley  «. 
Fumiss,  15  Wend.  187 ;  Mottram  «.  Heyer,  5  Denio,  629 ;  Harris  «.  Pratt,  17 
X.  Y.  249;  Aguirre  v.  Parmelee,  22  Conn.  478;  Moses  e.  Boston,  etc.,  R.  R. 
Co.,  24  N.  H.  71 ;  Smith  «.  Nashua  R.  R.  Co.,  27  N.  H.  86;  Clark 9.  Meedles, 
25  Pa.  St.  888;  McCarthy  e.  N.  T.,  etc.,  R  .R.  Co.,  80  Pa.  St.  247;  Wood  v, 
Crocker,  18  Wis.  845;  Alabama,  etc.,  R.  R.  Co. «.  Eidd,  85  Ala.  209;  Michi- 
gan, etc.,  R.  R.  Co. «.  Ward,  2  Mich.  589;  Moses  v,  Boston,  etc.,  R.  R.  Co., 
82  K.  H.  528. 

Where  the  goods  come  into  the  hands  of  a  shipping  a^nt  of  the  vendee, 
who  has  no  authority  to  dispose  of  them  at  his  discretion,  but  only  holds 
them  to  await  further  directions  from  the  vendee  as  to  the  time  and  convey* 
ance  by  which  to  ship  them  to  such  vendee  at  a  place  previously  detennined 
the  vendee^s  control  over  the  goods  is  not  terminatea.  Harris  e.  Pratt,  17 
N.  Y.  249;  Caheen  e.  Campbell,  80  Pa.  St.  254;  compare  Parker  v.  Mclvers, 
1  DeeausBure,  274. 

The  actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  end  to  the 
transitu  or  slate  of  passage,  may  be  at  the  vendee's  own  warehouse,  or  at  a 
pbu»  which  he  uses  as  his  own,  though  belonging  to  another,  for  the  deposit 
of  goodg.  Scott  V.  Pettit,  8  B.  &  B.  469;  Rowe  o.  Pickford,  8  Taunt.  88; 
Fnoer  ft.  Billiard,  2  Strob.  809. 

At  a  place  where  he  means  the  goods  to  remain,  until  a  new  destination  is 
eommunicated  to  them  by  orders  from  himself.  Dixon  o.  Baldwin,  5  East, 
175;  Rowe  v.  Pickford,  1  Moore,  526;  Morley  f>.  Hay,  8  M.  &  R.696;  Harris 
^.  Pratt,  17  N.  Y.  249;  Bigys  «.  Barry,  2  Curtis,  259;  Guilford  v.  Smith,  80 
Vt.  49;  Caheen  9.  CampbeU,  80  Pa.  St.  254;  Rowley  e.  Bigelow,  12  Pick. 
807. 

By  the  vendee's  taking  possession  at  some  point  short  of  the  original  in- 
tended place  of  destination.  James  v.  Oriffin,  1  M.  &  W.  20,  2  M.  &  W.  688; 
Foster  c.  Frampton,  6  B.  &  C.  107;  Mohr  e.  Boston,  etc.,  R  R.  Co.,  106 
Mass.  67;  Dorgy  Cement  Co.  v.  O'Brien,  128  Mass.  12;  Jordan  v.  James,  5 
Ohio,  89;  Wood  v.  Yeatman,  15  B.  Mon.  270. 

In  Leeds  e.  Wnght,  8  B.  &  P.  820,  the  London  agent  of  a  Paris  firm  had  in 
the  packer's  hands  in  London  goods  sent  there  by  the  vendor  from  Manches- 
ter, under  the  agent's  orders ;  but  it  appeared  that  the  goods  were  at  the 
agent's  discretion,  to  be  sent  where  he  pleased,  and  not  for  forwarding  to 
Paris;  and  it  was  held  that  the  transitu  was  ended. 

In  Scott  e.  Pettit,  8  B.  &  P.  469,  the  goods  were  sent  to  the  house  of  the 
defendant,  a  packer,  who  received  all  of  the  buyer's  goods,  the  buyer  having 
no  warehouse  of  his  own;  and  there  was  no  ulterior  destination.  Edd^  that 
the  packer's  warehouse  was  the  buyer's  warehouse,  the  packer  having  no 
agency  except  to  hold  tiie  goods  subject  to  the  buyer's  orders. 

In  Yalpy  e.  Gibson,  4  C.  B.  837,  the  goods  were  sent  to  a  forwarding 
house  in  Liverpool  by  order  of  the  buyer,  to  be  forwarded  to  Valparaiso ;  but 
the  Liverpool  bouse  had  no  authority  to  forward  till  receiving  orders  from 
the  bnyer.  The  buyer  ordered  the  goods  to  be  relanded  after  they  had  been 
put  on  bMrd,  and  sent  them  back  to  the  vendor,  with  orders  to  repack  them 
into  eight  packages  instead  of  four;  and  the  vendors  accepted  the  instruc- 
tioQa,  writing,  '*  we  are  now  repacking  them  in  conformity  with  your  wishes. " 
Bdi^  that  the  riffht  of  stoppage  was  lost;  that  the  transitu  was  at  an  end; 
and  thattiie  redelivery  to  the  vendor  for  a  new  purpose  could  give  him  no 
liea.  See  also  Dodson  v,  Wentworth,  4  M.  &  G.  1080;  Cooper  v.  Bill,  8  H. 
ft  C.  722;  Smith  e.  Hudson,  6  B.  &  S.  481;  Rowe  e.  Pickford,  8  Taunt.  88; 
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MTt.  178;  Oofvdl  «.  Hitchcock,  23  Wend.  611:  Bierae. 

to  wliecfaer  a  varebonseman  received  goods  as  the  sgentof 

r  tfte  vcBdee,  is  a  quertion  of  fact  for  the  jury  to  decide.  Hoo?er 

13  Wia  199. 

vT«:c^f«l  dcfirery  of  the  goods  to  one  not  entitled  to  reoelTC  them  vill 

"the  light  of  stoppage  in  tzansitn.    Kitchen  v.  Spear,  90  Yt.545. 

if  a  third  penoa  who  gives  bona  fide  Talue  obtains  poaseasion  of  tbe 

br  a  Ik^  of  lading  which  has  eooie  into  the  vendee's  possession  bj  the 

*  «f  the  veadoc  then  the  right  of  stoppage  ceases.     Kemp  e.  OuisTin, 

-  C^  U  It  21C;  Dows  t.  Grme,  24  N.  Y.  688;  Bawls  v.  Deahler,  4  Afi. 

CasL  12:  Kewhall  «.  Central  Pacific  R.  R  Co ,  51  Cal.  345,  21  Am. 

:S:  Sawyer  v.  Joahn,  90  Yt.  172;  Kitchen  v.  Spear,  80  Yt.  545;  8ej- 

r.  XewtM.  105  MasL  975;  Secomb  e.  Nutt,  14  B.  Hon.  824;  Wioslow 

99  MCL  491;  Lee  a.  KlmbaU,  45  Me.  172;  Pratt  e.  Parkmsn,  U 

42:  Atkins  t.  CoUij,  90  K.  H.  154;  Audenieid  e.  Randall,  8  Cliff,  Ml 

tf  the  agent  haa  anthoritj  to  give  them  a  new  destination  from  that 

:t  iBUaiiid  the  ddivery  it  complete.    Wood  e.  Yateman,  15  RMon. 


If  the  foods  while  ia  traasitii  are  attadied  by  a  creditor  of  the  vendee, 

to_  stoppage  in  transitii  will  not  be  superseded. 
500;  Morris  e.  Shiyock,  50  Miss.  590;  6ej- 
105  Mass.  972;  Doigy  Cement  Co.  e.  O'Brien,  123  Mass. 
12:  ftackjpr  V.  raniiB.  15  Wend.  187;  CUffk  v.  Lynch,  4  Daly,  88;  Calahsn 
e.  BaSeixk.  21  Ohio  St.  981;  Newhali  e.  Yaigas,  15  Me.  814;  Hays  t. 
m»i.^  14  P^  8l  48;  O^riea  e.  Norris,  16  Md.  122. 

TW  oHsxr%  taluesl  ariaes  only  whcie  he  is  required  to  deliver  ponesnoa 
<tf  the  gsods  to  the  nador.    If  the  Tender^  clum  be  good  and  ue  carrier 
"«r  au.kcts  to  iccogaiae  it,  he  becomes  liable.    Litt  e.  Cowley,  7 
1«»:  ^ohtlittgk  e.  Ingha,  3  East,  881;  Syeds  e.  Hay,  4  T.  R.  260; 
r.  H.xet  Co.,  81  CsL  160;  Jones  e.  Earl,  87  Cal.  680;  O'Brien  a.  N<v- 
16 IM.  ItS;  Reynolds  e.  Boston,  etc,  R  R.  Co.,  48  N.  H.  580. 

of  the  stoppage  mnst  be  given  to  the  person  in  possessioo  of 

if  to  his  employer,  then  under  such  circumstances  and  at  sodi 

«?  give  the  caanloycr  oppofftonity,  by  using  reasonable  diligence,  to 

i  tibe  Mccaaarr  oracn  to  his  aerruit.    Whitehead  e.  Anderson,  0  M.  4 

5I>:  Lot  V.  CoVley,  7  Tknnt,  169;  Ezpaite  Falk,  14  L.  R,  Ch.  DiT.446; 

V.  Misak  5  Whait.  189;  Mottram  v.  Heyer,  5  Denio,  699;  Asdier  a. 

6^:»i  Trak  Ky.  Oiu  96  U.  C,  Q.  R  609. 

T^  aocxe  say  he  given  by  the  vendor  himself,  or  by  his  agent.  All  that 
^  7i^^=red  3»  aoae  act  or  dedaiation  of  the  vendor  countermanding  delivoy. 
Ts«  vsaai  s»?de  is  a  aiasple  aoCiee  to  the  carrier,  stating  the  vendor's  claim, 
the  goods,  and  fothidding  delivery  to  the  vendee,  or  requiring 
ccods  he  held  sobjeet  to  the  vendor's  orders.  It  is  prudent  for  tbe 
»^  retain  posaeasioa  of  the  goods  until  the  validity  of  the  ssserted 
c::&:-ix  IS  etitabished.  Bohtfi^fc  a.  IngUs,  8  £sst,  881;  Syeds  a.  Hty,  4  J. 
R  :dfs';  Sme  n  Pieacot.  lAtk.950;  R^olds «. Boston, etc,  RR Co. 591; 
Ouadjer  v.  Ftilcoa.  19  Item.  9;  Bell  e.  Moss,  5  Whart  189;  Rocker  c. 
IVoc^va.  18  Kaa.  951;  KewhaU  a.  Yargaa,  18  Me.  98;  Mottram  «.  Hejer,  5 
IViL>ai.  <3»:  Baerce  v.  Hotel  Oou  31  Cal.  160;  J<mes  e.  Earl,  87  CsL  690; 
^T^cisr  V.  XewtOB«  105  Maaa  972;  Clementson  a.  Grand  Trunk  Ry.  Go., 
4i  r.  C  0.  R  963:  Aacher  e.  Grand  Trank  Ry.  Co.,  86  U.  C,  Q.  B.  609. 

As  ^^  *fr.^w  :he  richt  saay  be  defeated,  delivery  of  the  goods  by  the  csirier, 
as^i  N  J5  <<'  jsdiii^raee  W^^toa  a.  Bowley  and  note;  8  Am.  &£ng.  R  R  Cas. 

A;f  ti»  wh«ce  coods  are  shipped  throng  connecting  carriers,  and  bilh  of  lad- 
^  by  the  iiai  eaiiiar,  see  Sntheriaad  a.  Second  Nathmal  Bank,  infra. 
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Jewell 

V. 

CmoAGO,  St.  P.  and  M.  Rt.  Oo. 

(Advance  Gaae,  Wiseomin.    AprU  6,  1882.) 

One  who  passed  out  of  a  railway  car  and  got  u^n  the  platform  thereof, 
and  attempted  to  step  or  jump  from  the  car  while  it  was  in  motion,  cannot 
recover  for  injuries  suffered  in  consequence  thereof,  even  though  he  had 
reached  his  place  of  destination,  and  the  train,  which  had  previously  stopped 
to  pennit  passengers  to  alight,  had  not  so  stopped  for  a  reasonable  length  of 
time. 

Upon  the  admitted  facts,  and  those  shown  by  undisputed  evidence  in  this 
case,  this  court  holds  that  the  court  below  erred  in  not  setting  aside  special 
findings  of  the  jury  to  the  effect  that  the  plaintiff  was  not  guilty  of  contribu- 
te^ n^ligence,  and  granting  a  new  trial,  though  there  was  also  a  general 
Terdict  in  pUdntifTs  favor. 

Appeal  from  circuit  court,  St  Croix  coun^. 
L  P.  Wetherby,  N.  H.  Clapp,  and  K.  M.  Bashf ord,  for  res- 
pondent.   W.  E.  Carter  and  John  C.  Spooner,  for  appellant. 

Cassodat,  J. — ^For  the  purposes  of  this  appeal,  we  assume  that 
there  is  evidence  sufficient  to  justify  the  jury  in  finding  that  the 
train  did  not  stop  in  the  first  instance  for  a  sufficient  leng^  of  time 
to  enable  the  plaintifi,  in  the  exercise  of  due  dih'gence,  to  get  off 
the  train  with  safety ;  notwithstanding  the  undisputed  occurrences 
dnrins  the  stoppage,  as  detailed  by  the  plaintifPs  own  witnesses, 
would  seem  to  demonstrate  that  a  sufficient  time  did  elapse  while 
the  train  was  at  rest  to  enable  the  plaintiff  to  get  off.  Does  the 
undisputed  evidence  show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence?  The  undisputed  evidence  shows  that  the  train 
started  the  first  time  just  before  the  plaintiff  passed  out  of  the  car 
in  which  she  was  ridmg  onto  the  front  platform  of  the  same,  and 
that  she  so  passed  out  while  the  train  was  in  motion. 

It  also  appears,  from  evidence  which  amounts  to  a  demonstrar 
tion,  and  which  is  not  disputed  by  any  direct  testimony,  but  merely 
^7  certain  inferences  to  be  drawn  irom  some  statements  of  the 
plaintiff,  and  perhaps  one  or  two  of  the  other  witnesses,  that  when 
thetndn  stopped  the  second  time  the  door  of  the  baggage  car  had 
not  passed  tne  east  end  of  the  depot  platform,  anathat  the  con- 
ductor, Pemberthv,  and  his  sister  were  there  near  where  the  plain- 
tiff sabsequently  lell  onto  the  depot  platform,  and  while  there  the 
tndn  started  the  second  time.  That  this  is  so  seems  to  be  over- 
whelnungly  demonstrated  by  all  the  facts  and  occurrences  detailed 
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in  the  evidence.  This  being  established,  and  the  fact  beiBg  m^ 
dent  of  there  ijeing  a  smoking  ear  between  the  baggage  car  and  the 
ladies'  car,  it  conclnsiyelj  f oUowb  that,  after  the  tram  started  the 
second  time,  the  plaintiff,  on  the  front  end  of  the  ladies'  car,  moTed 
eastward  at  least  naif  the  length  of  the  baggage  car  and  the  length 
of  the  smoking  car  with  the  interyening  spaces  before  she  reached 
the  place  where  she  stmck  the  depot  platform.  Even  had  there 
been  no  smoking  car,  as  some  seemed  to  think,  yet,  as  the  door  of 
the  baggage  car  was  at  the  point  named  when  the  car  started  the 
second  time,  the  plaintiff  mnst  thereafter  have  moved  eastward 
upon  the  platform  and  steps  of  the  ladies'  car  at  least  half  the 
length  of  ue  baggage  car  and  the  intervening  space  between  that 
and  the  next  car^i&re  she  reached  the  place  where  she  strack  the 
depot  platform. 

It  is  very  certain,  from  Pemberthy's  evidence,  that  when,  after 
leaving  the  conductor  and  on  his  way  to  the  west  end  of  the  depot, 
and  when  he  saw  the  plaintiff  standing  on  the  front  niatfonn  of 
the  ladies'  car,  the  train  was  moving  after  having  started  tlie  second 
time.  The  plaintiff's  theory  is  that  after  the  conductor  had  stopped 
the  train  to  get  Pemberthy's  trunk,  and  while  it  was  standing  still 
and  while  she  was  in  the  act  of  passing  from  the  steps  at  the  front 
end  of  the  ladies'  car  onto  the  aepot  platform,  the  train  suddenly 
started,  and  that  she  was  thereby  thrown  onto  the  depot  platform 
by  the  jerk.  Had  this  been  so  she  would  necessarily  have  fallen 
many  feet  west  of  where  she  actually  did  fall,  for,  at  the  yeiy  in- 
stant when  the  train  so  started  the  second  time,  and  she  claims  she 
was  so  jerked  off,  the  conductor  and  Pemberthy  were  on  the  east 
end  of  the  depot  platform,  nearly  opposite  the  door  of  the  baggage 
car,  and  at  or  very  near  the  very  spot  where  all  agree  she  snbee- 
ouently  landed  upon  the  depot  platform.  Another  diflBculty  with 
tne  plaintiff's  theory  is  that  nad  she  been  thrown  from  the  steps  of 
the  car  platform  by  the  sudden  starting  of  the  train,  and  witnout 
any  voluntary  step  or  lump  from  the  car  onto  the  depot  platform, 
as  found  by  the  jury,  tnen  she  would  necessarily  have  been  thrown 
lengthwise  of  or  by  the  side  of  the  train,  and  not  laterally  onto  the 
depot  platform,  as  she  was  thrown.  Can  we  say  there  is  evidence, 
not  in  conflict  with  the  admitted  facts,  tending  to  prove  the  plain- 
tiff's theory,  and  sufScient  to  sustain  a  verdict  to  that  effect! 

The  plaintiff  concedes  she  was  attempting  to  get  from  the  car 
steps  onto  the  depot  platform  at  the  instant  she  claims  she  was 
jerfeed  off ;  so  the  lact  of  her  being  in  the  act  of  voluntarily  step- 
ping from  the  car  onto  the  depot  platform  is  confessed,  notwith- 
standing the  special  finding  oi  the  jury  to  the  contrary,  the  only 
dispute  being  whether  such  voluntary  stepping  took  place  while 
the  train  was  at  rest  or  in  motiom.  The  plaintiS  testified,  in  effect. 
that  the  man  who  assisted  her,  and  went  out  of  the  car  ahead  of 
her,  told  her  not  to  attempt  to  get  off  the  train  while  it  was  in 
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motion,  but  that  no  one  else  was  present  or  said  anything  to  her 
about  it.     The  jury,  on  the  contrary,  found  that  the  brakeman  and 
by-Btanders  warned  her  not  to  get  on  while  the  cars  were  in  motion. 
She  concedes,  in  effect,  that  she  did  attempt  to  go  down  the  steps, 
and  got  onto  the  first  step,  and  she  don't  know  but  she  got  onto 
the  second  step,  and  that  tne  man  who  assisted  her  was  below  her 
on  the  step ;  that  she  was  anxious  to  get  oS  the  car,  but  was  not 
much  excited  until  she  had  stepped  down  onto  the  first  step,  and 
the  train  started  up,  when  she  became  afraid  she  would  be  thrown 
off  and  then  triea  to  hold  on,  and  became  frightened.     Jennie 
Wilson  testified,  in  behalf  of  the  plaintiff  in  enect,  that  she  was 
standing  at  the  depot  door  at  the  time ;  that  she  did  not  see  the 
plaintiff  fall,  because  she  supposed  she  would  be  killed,  and  so  cov- 
ered her  eyes;  that  she  saw  the  plaintiff  ^^on  the  platform  when 
the  train  started  the  second  tijne  y^  that  "  the  platform  of  the  car 
on  which  she  stood  had  not  got  by  her  when  the  train  made  the 
second  stop,  but  was  eight  or  ten  feet  west  of  her ;  that  the  train 
had  stopped,  or  slackened  up,  before  it  passed  her,  but  she  did  not 
know  as  it  stopped  perfectly  stilL    If  it  did,  it  was  just  for  an  in- 
stant, but  it  slacked.'' 

The  facts  stated  by  this  witness,  that  the  place  where  the  plain- 
tiff was  when  the  train  stopped  or  slackened  was  some  distance 
west  of  where  she  stood  at  the  depot  door,  while  the  place  where 
she  went  onto  the  depot  platform  was  shown  conclusively  to  have 
been  some  feet  east  of  wnere  she  stood,  and  hence  her  testimony 
in  this  regard  is  in  direct  conflict  with  the  plaintiff's  theory,  and  in 
harmony  with  the  defendant's  theory.    The,  same  may  be  said  of 
the  evidence  of  the  plaintiff's  daughter,  who  testified,  in  effect, 
that  she  was  on  the  depot  platform,  on  the  east  side  of  the  depot 
door,  when  the  train  stopped ;  that  the  car  was  in  motion  when  she 
saw  her  mother  go  past  ner,  standing  on  the  lower  step  of  the  plat- 
form.   Of  course  but  little  reliance  can  be  placed  upon  duration 
not  measured  by  conduct,  nor  distance  not  measured  by  objects  or 
measurements.    A  very  careful  reading  and  aoalysis  of  the  testi- 
mony fails  to  disclose  any  evidence  to  sustain  the  fourth  finding, 
that  the  plaintiff  did  not  voluntarily  step  or  jump  from  the  cars 
onto  the  platform,  except  certain  statements  of  the  plaintiff  and  in- 
ferences which  the  admitted  facts,  and  facts  as  established  by  un- 
disputed evidence,  clearly  show  could  not  possibly  exist.     The 
Bame  mav  be  said  with  reference  to  the  third  finding  of  the  jury, 
to  the  effect  that  the  plaintiff,  while  standing  upon  the  steps  of  the 
car  platform,  was  Hirown  therefrom  by  the  suaden  starting  of  the 
train.    The  same  is  true,  at  least  in  part,  of  the  thirteenth  finding 
above  stated. 

We  must  conclude  from  the  admitted  facts,  and  facts  established 
by  evidence  and  circumstances  not  disputed,  and  which  are  of  such 
a  character  as  to  preclude  the  possibibty  of  the  correctness  of  any 
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oontniy  inf  erenoe  or  Btatement,  that  the  plaintiff  not  only  vent 
oat  of  the  car  in  which  she  was  riding  onto  the  platform  of  the 
same  while  the  train  was  in  motion,  but  that  she  also  went  onto  the 
steps  and  from  there  stepped  or  jumped  onto  the  depot  platfonn 
while  the  train  was  in  motion.  The  question,  therefore,  recura 
whether  snch  conduct  on  her  part  was  contributory  negligeneef 

In  Bailroad  Co.  v.  Aspell,  23  Pa.  St.  147,  it  was  held  that  ^a 
passenger  who  has  been  negligently  carried  beyond  a  station  wh^e 
ne  intended  to  stop,  and  where  he  had  a  right  to  be  let  of^  may  re- 
cover compensation  for  the  inconvenience,  Toss  of  time,  and  labor  of 
travelling  back ;  but  where  the  plaintifF,  under  such  drcumstanooB, 
jumped  off  the  car  when  in  motion,  though  warned  not  to  do  so,  it 
was  neld  that  he  could  not  recover  for  the  injury  sustained" 

In  Ghivett  v.  SaQwav,  16  Gray,  501,  it  was  held  that  ^'a  paaeen- 
ger  in  a  railroad  car  who,  knowing  that  the  train  is  in  motion,  goes 
out  of  the  car  and  steps  upon  the  platform  of  the  station  while  the 
train  is  still  in  motion,  is  so  wanting  in  ordinary  care  as  not  to  be 
entitled  to  maintain  an  action  against.the  railroad  corporation  for 
an  injury  therefrom." 

In  Mickey  v.  Sy.  Co.  14  Allen,  429,  it  was  held  that  ^'  a  travel- 
ler by  railroad  cannot  maintain  an  action  against  a  railroad  com- 
pany to  recover  damages  for  personal  injury  sustained  by  him  in 
consequence  of  his  voluntarily  and  unnecessarily  standing  upon  the 
platform  of  a  passenger  car  while  the  train  is  in  motion.  See  also 
Nichols  V.  Ry.  Co.  106  Mass.  463 ;  Harvey  v.  Ry.  Co.  116  Mass. 
269 ;  L  C.  R.  Co.  v.  Able,  59  111.  131 ;  O.  &  M.  K.  Co.  v.  Schiebe, 
44  ni.  460 ;  Burrows  v.  Ry.  Co.  63  K  T.  556 ;  Morrison  v.  Ry. 
Co.  56  N.  Y.  302 ;  J.  R.  Co.  v.  Swift,  26  Ind.  459 ;  Canada  K 
Co.  V.  Randolph,  53  IlL  510 ;  I.  C.  R.  Co.  v.  Slattan^4  IIL  133 ; 
O.  &  M.  Ry.  Co.  t>.  Stratton,  78  IIL  88 ;  C.  &  N.  W.  R  Co.  v. 
Seates,  90  IIL  586. 

In  Secor  v.  Ry.  Co.  10  Fed.  Rep.  15,  a  passenger  on  a  train  that 
had  approached  a  station  and  was  still  moving  slowly,  stood  on  the 
lower  step  of  a  car,  in  the  act  of  stepping  to  the  platfonn  of  the 
station,  when,  in  consequence  of  the  car  being  moved  forward  with 
a  jerk,  he  was  thrown  upon  the  platform  and  injured,  and  Drom- 
mond,  C.  J.,  ^'  held  that  he  was  guilty  of  contrioutory  negligence 
in  attempting  to  alight  from  the  train  while  it  was  in  motion." 
Bon  V.  Railway,  10  N.  W.  Rep.  (Iowa)  225  ;  L.  S.  &  M.  S.  Ry.  v. 
Bangs,  3  Am.  &  Eng.  R.  R.  Gas.  426. 

The  cases  cited  are  clearly  in  harmony  with  Davis  v.  Railway, 
18  Wis.  175.  In  the  light  of  these  authorities  we  mnst  hold  tb^ 
even  assuming  that  the  train  did  not  stop  in  the  first  instance  a 
sufficient  length  of  time  to  enable  the  plaintiff  in  the  exerdse  of 
due  diligence  to  get  off  the  car  in  safety,  yet  as  she  passed  oat  of 
the  car  and  went  down  onto  the  steps  ox  the  car  platfomuand 
from  thence  stepped  or  jumped  onto  the  depot  platform,  while  the 
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train  was  in  motion,  contrary  to  the  warning  of  the  brakeman  and 
bj-standers  who  were  present,  Ehe  mnst  be  (feemed  guilty  of  negli- 
gence which  material^  contributed  to  the  injnry  complained  of, 
and  hence  the  seventh  and  ninth  findings  of  tne  jury  are  not  sup- 
ported by  the  evidence. 

We  are  not  certain  but  we  would  be  justified  in  reversing  the 
judgment  by  reason  of  irregularities  in  the  submission  of  the  case 
to  me  joiy.    The  eighth  question  submitted  was:  ''Were  the  de- 
fendant's agents  guifty  of  n^ligence,  either  in  not  stopping  lon^ 
enoQ^  to  allow  the  plaintiff  to  alight  from  the  train,  or  in  sud- 
denly starting  the  train  after  the  plaintiff  came  upon  the  platform, 
on  her  way  from  the  car  to  the  depot  platform  V^    To  this  the  jury 
answered  ''  yes."    Whether  the  answer  is  to  the  first  part  or  to  the 
last  part,  it  is  impossible  to  tell.    If  the  answer  is  to  the  first  part 
of  tne  question,  tiien  does  it  refer  to  stopping  of  the  train  in  the 
first  instance,  as  involved  in  the  first  question  submitted,  or  to  the 
second  stopping  of  the  train  1    If  to  the  first  stop,  then  it  was 
already  covered ;  if  to  the  second,  then  it  was  immaterial,  as  it  was 
conceded  that  that  stop  was  but  for  an  instant.    If,  on  the  con- 
traiy,  the  answer  does  not  apply  to  the  first  part  of  the  question, 
bnt  to  the  last  "pBjrt^  then  it  makes  the  negligence  to  consist  wholly 
^in  suddenly  starting  the  train  after  the  paintiff  came  upon  the 
platform  on  her  way  from  the  car  to  the  depot  platform,"  whereas 
that  act  of  itself  does  not  necessarily  involve  any  want  of  care  on 
the  part  of  the  defendant,  and  yet  the  ninth  and  tenth  questions 
each  assume  that  it  did  involve  a  want  of  care ;  besides,  the  jury 
had  already  found,  in  answer  to  the  third  question  submitted,  that 
the  tiain  sudd^y  started  while  the  plaintin  was  standing  upon  the 
steps  of  the  car  platform. 

Again,  the  propriety  of  submitting  the  twelfth  question  to  the 
jury  may  be  doubtful,  since  it  is  not  very  manifest  tnat  it  involves 
any  material  issue.  Again,  the  ^neral  verdict  seems  to  be  in  con- 
flict with  some  of  the  special  findings — ^notably  the  sixth. ,  In  sub- 
mittm^  special  verdicts  to  a  jury  each  question  submitted  should 
be  limited  to  a  single,  direct,  and  material  controverted  issue  of 
&ct,  and  in  such  a  way  that  the  answer  will  necessarily  be  positive, 
direiBt,  and  intellirible.  Eberhardt  v.  Sanger,  61  Wis.  72,  and 
cm  ihfflre  cited.  Dxxt  we  do  not  base  our  decision  upon  the  irregu- 
larities in  the  verdict,  as  they  were  not  discussed  on  the  argument, 
and  may  have  been  committed  at  the  instance  of  the  defendant's 
coimseL  Whether  a  general  verdict  can  serve  to  sustain  a  judg- 
ment where  there  is  a  special  verdict  purporting  to  cover  all  the 
material  and  controverted  issues  of  fact  in  the  case,  but  some  of 
which  ure  oonfiictin^  or  contrary  to  the  evidence,  qusere. 

The  judgment  oi  the  circuit  court  is  reversed,  and  the  cause  is 
itt&anded  mr  a  new  trial. 

See  note,  8  Am.  &  Eng.  R.  R.  Caa.  481. 
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Stbatjb 

V. 

EIanbas  Cnr,  etc.,  B.  B.  Oo. 

{Adwmce  Oim,  MmtmrL    Mareh^  1881.) 

Where  the  nilroad  does  not  halt  its  traixi  at  a  station  a  sufficient  kngth  of 
time  to  enable  a  passenger,  by  the  use  of  reasonable  diligence,  to  get  off 
before  it  is  started  again^  and  it  is  so  started  while  the  passenger  is  intbeact 
of  alighting,  whereby  he  is  thrown  down  and  in jin^,  toe  company  is  liable. 

Where  insufficient  time  is  allowed  a  passenger  for  safe  and  coDTenient 
egress  from  the  cars,  and  before  he  attempts  to  alight  the  train  ia  started, 
and  he  then  jumps  from  the  train  while  its  motion  is  so  slight  as  to  be  almoat 
imperceptible,  and  is  injured,  it  is  for  the  jury  to  determine,  from  tiie  age 
ana  physical  condition  of  the  passenger,  whe^er  he  is  guilty  of  contributorj 
neffbgence. 

&  the  train  is  stopped  a  sufficient  length  of  time  for  the  passenger  to  cod- 
Teniently  alight,  and  without  any  fault  of  defendant's  servants  he  faiia  U)  do 
so,  and  the  conductor,  not  knowing  and  having  no  reason  to  suspect  tbit 
the  passenffer  was  in  tiie  act  of  abating,  caused  the  tndn  to  start  wbile  be 
was  so  abating,  then  the  company  is  not  liable  for  the  resulting  iojoiy. 

Where  the  conductor,  after  allowing  a  sufficient  length  of  time  for  paoen- 
gers  to  alight,  starts  the  train  before  the  passenser  is  in  the  act  of  gettb^ 
off,  and  is  therefore  guilty  of  no  negligence,  and  after  the  train  is  in  motioa 
the  passenger  who  hM  been  dilatory  jumps  from  the  train  and  is  injured,  be 
cannot  recover. 

Appsal  from  Buchanan  Circuit  Oourt. 

HouoH,  J.,  delivered  the  opinion  of  the  court : 
In  this  action  the  plaintiff  claimed  dama^  in  the  sum  of  $5,000 
for  injuries  received  by  him  in  attemptmg  to  alight  at  a  way 
station  on  the  defendant's  road  from  a  train  of  the  defendant,  in 
whicdi  he  was  a  passenger.  The  petition  alleges^  in  substance,  ^ 
immediately  upon  the  stopping  of  said  train  at  Pickering  Stadon, 
which  was  plamtifPs  destination,  the  plaintiff,  with  all  oonvemeot 
haste,  but  in  the  exercise  of  due  care,  attempted  to  leave  the  tiaiiH 
and  while  in  the  act  of  stepping  from  the  train  upon  the  platform 
at  the  depot,  and  before,  he  naa  suflScient  time  to  get  upon  s^<l 
platform  said  train  was  negligently  and  recklessly  started  on  its 
way  by  the  servants  in  charge  thereof,  whereby  plaintiff  ^ 
thrown  down  between  said  platform  and  the  moving  train,  and 
was  tightly  and  violently  compressed  between  the  same,  and 
thereby  severely  bruised  and  injured.  ^ 

The  answer  of  the  defendant  denied  all  negU^caice  on  the  part 
of  its  servants,  and  averred  that  the  injuries  complained  of  resmted 
from  plaintiff's  own  negligence.  The  testimony  of  several  wit- 
nesses for  the  plaintiff  tended  to  support  the  allegatioDS  oi  tba 
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petition.  The  plaintiff  himself  testified  as  follows :  '^  On  the  26th 
of  November,  1877, 1  was  a  passenger  on  defendant's  train  going  * 
to  Pickering.  Had  bought  a  ticket  from  St.  Joseph  to  Pickering. 
Just  as  the  train  whistled  for  Pickering  I  got  np  from  my  seat  and 
went  to  the  door  of  the  car.  When  it  stoppea  I  opened  the  door 
and  started  out ;  car  started  jnst  as  I  was  in  the  act  of  getting  off 
with  a  sadden  jerk,  and  I  was  thrown  down  between  the  car  and 
the  platform,  and  rolled  aroxmd  till  I  got  to  the  end  of  the  plat- 
form. I  suffered  a  great  deal  for  two  or  three  weeks,  and  might 
saj  agony ;  laid  on  my  back  for  six  weeks.  My  back  is  injured  to 
the  present  day.  I  was  unable  to  do  any  work  until  after  the  first 
of  January,  1878.  Changes  in  the  weather  affect  me  more  or  less.  I 
feel  them,  and  am  not  as  strong  as  I  used  to  be ;  my  back  is  weak; 
I  can^t  lift  as  I  used  to  be  able  to."  Several  witnesses  testified 
that  the  plaintiff  told  them  a  short  time  after  the  accident  that  he 
had  been  traveling  on  trains  so  much  that  he  had  become  careless ; 
that  he  did  notice  the  train  was  moving,  and  got  off  backwards, 
and  that  nobody  was  to  blame  for  his  getting  nurt  but  himself. 
Other  witnesses  testified  that  the  defendant  told  them  that  the 
conductor  was  not  to  blame. 

The  plaintiff,  on  his  cross^zamination,  admitted  that  he  stated 
to  geveral  persons  that  the  conductor  was  not  to  blame,  but  said  he 
60  stated  because  he  did  not  wish  to  get  the  conductor  into  trouble, 
bat  he  denied  that  he  ever  stated  to  any  one  that  no  one  was  to  blame 
bnt  himself.  The  conductor  testified  as  follows :  ^'  The  train  stopped 
still ;  the  stop  was  for  at  least  one  half  minute.  We  stopped  the  usual 
length  of  time  for  stops  at  stations  at  which  no  busmess  is  to  be 
transacted.  After  the  train  stopped,  I  walked  out  on  to  the  depot 
platform,  walked  across  to  the  corner  of  the  depot,  and  leaned  up 
asamst  the  building  for  a  few  seconds.  ...  As  I  went  across  the 
platform  to  the  depot  I  looked  to  the  left  over  my  shoulder  toward 
the  rear  of  the  train,  and  saw  the  plaintiff  coming  down  the  steps 
of  the  car.  I  leaned  against  the  depot  a  few  seconds,  and  then 
gave  the  signal  to  the  engineer  to  go  ahead,  and  walked  across  to 
the  platform  to  the  door  of  the  baggage  car  and  went  in.  I  went 
into  the  same  door  I  came  out  of;  went  back  into  the  same  car. 
The  car  had  not  started  when  I  went  into  it.-^'  The  station  agent 
at  Pickering  testified  in  substance  that  after  the  train  stoppea  he 
walked  from  his  office  across  the  platform  to  the  train,  got  nis  mail 
from  the  train,  and  returned  to  the  office  door  before  the  train 
started.  He  saw  the  plaintiff  standing  on  the  car  platform  looking 
through  the  door  into  the  car,  and  saw  him  after  the  train  started 
step  oS  the  car  with  the  wrong  foot,  which  whirled  him  round  and 
ofi  his  feet 

At  the  request  of  the  plaintiff,  the  court  gave  the  following 
instructions :   1.  The  court  instructs  the  jury  if.  they  believe  from 
the  evidence  that  the  plaintiff  was,  at  the  time  stated  in  his  peti- 
6  A.  &  S.  R  Caa.— 25 
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T:<.>a,  a  piwenger  on  defendant's  train  with  a  ticket  from  8t  Jos^h 
to  Rckering;  that  said  train  did  not  stop  long  enongh  at  Picker- 
i::^  to  give  the  plaintiff  reasonable  time  to  pass  from  his  seat  in 
:Le  ear  to  the  station  platform,  and  that  plaintifiE,  by  reason  of  the 
s:.irin^  of  the  train  while  he  (plaintiff)  was  in  the  act  of  stepping 
:T<n  the  car  was  thrown  down  between  it  and  the  station  plat- 
i.rrn.  and  injored  without  negligence  on  his  part^  thej  will  find 
:  'r  pIointifF,  and  assess  his  damages  at  such  Bnm  not  exceeding 
fC>«'  »>\  as  thev  may  deem  a  reasonable  compensation  for  the  in- 
JTiritis  sQstaineid  by  him.    3.  That  if  the  jury  believe  from  the 
er-Mesce  ihat  the  condnctor  of  the  train  saw  plaintiff  standing  on 
riie  «ar  platform  and  knew  that  he  wished  to  stop  at  Pickering, 
c  :i:  wi:Loct  noticing  or  waiting  to  see  whether  he  had  got  off  or  not 
2aT^  1  siiraal  for  starting  the  train,  and  the  train  was  started  while 
ibe  pLiinnff  was  in  the  act  of  stepping  off,  by  reason  of  which 
scardr-^  plaintiff  was  thrown  down  and  injured,  they  will  find 
foe  tie  p^ndff.     7.  That  if  the  jnry  find  for  the  plaintiff,  they 
will,  in  estfTnating  the  damages,  take  into  consideration  the  age 
Ki'I  ^rxadon  of  plaintiff,  his  oodily  and  mental  anguish  resulting 
fr^Ys  liie  i:^j^iry  reoeired,  the  actual  expenses  to  which  he  has  been 
si:  Weed  by  r»gKMi  thereof,  the  loss  from  not  being  able  to  worl:, 
az*i  thie  extent  to  whidi  his  ability  to  earn  a  livemiood  has  be^ 
i:=.r*in?d  br  the  injuries  received.     8.  The  jury  are  the  judges  of 
t^  .!f«ci*.  ilirr  of  the  witnesses,  and  the  weight  to  which  the  t&ti- 
ai*:cT  o£  efe^  k  entitled.    9.  That  although  the  plaintiff  may  have 
ri:^!^  ^>  esenrsse  ordinary  care  and  prudence,  which  failure  maj 
iiT*  ctctrvbd^ed  to  the  injury  compl^ned  of,  yet,  if  the  agent  and 
enrt*:  j«iK  of  ihe  defendant  were  guilty  of  negligence  or  careless- 
3ii9(  i2L  i&Krdni:  the  train,  which  was  the  direct  cause  of  the  ininij, 
Aa»i  aiidit.  by  the  exK^cise  of  ordinary  care  and  prudence  have 
rnfT«i>c  tie  iiijury,  the  defendant  is  liable. 

T!sif  f.^CIowi::^  instructions  were  given  at  the  request  of  the  de- 
fia>iait:  1.  T:ie  plaintiff  cannot  recover  unless  the  evidence  shows 
a  .5«f  ,  £  aie^uj^Kio?  on  the  part  of  the  defendant ;  and  if  the  jnry 
i*;LtTw  f::.:^:  ibe  evidence  that  both  parties  by  their  negligence  im- 
ai«c.^2ar<*>  vvcrribcMd  to  produce  the  injuiy,  the  plaintiff  cannot 
r^icvf^r.  aic  ^e£r  vefdiot  should  be  for  defendant.  2.  Thebnr- 
•i*:a  ,^£  wrx'C  rs>  egtablish  the  n^ligenoe  of  defendant,  or  of  ita 
<ui.7i« -'^e^fjs.  »  B:poG  the  plaintiff,  and  unless  said  negligence  is 
«^<:tl:i::<ii^i  >y  a  prepoodennce  of  the  evidence  to  the  satisfactioo  I 
;c  -iw  ^'^^•'  ^y  ^"^  fio<l  for  the  defendant.  3.  K  the  jniy 
>:^v*^  rr».m  ^2ie  VridiexMe  that  the  negli^^ice  of  plaintiff  contrib- 
xv*£  i:riKcix  ?;>  ii?  injury  in  whole  or  m  part,  tney  will  find  for 
xiirjtnfiwTfc>  j^'xrcc^  ibey  may  believe  from  the  evidence  that  de- 
r^c^faoc  ami  i2»  eotpwoyii^  vere  ako  guilty  of  n^ligence. 

rSr  cimrt  i?c  »  own  motion  gave  the  followmg :  1.  Theconrt 
*^"^-^  "^^  ^•»— '  ^^^*  jmA  statements  of  the  plaintiff  as  the  jmy 
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may  believe  from  the  evidence  were  made  to  witnesses  are  evi- 
dence against  him  of  the  troth  of  the  facts  so  stated. 

The  only  instructions  asked  by  tlie  defendant  and  refused  by  the 
court,  which  it  will  be  necessary  to  notice,  are  the  following:  5.  If 
the  jury  believe  from  the  evidence  that  the  train  in  proof,  at  the 
time  of  the  accident,  stopped  long  enough  to  enable  plaintiff,  with 
reasonable  care,  to  get  off  of  said  train  safely,  then  the  jury  will 
iiud  for  tlie  defenoant.  7.  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  opened  the  door  of  the  car  to  get  off  at  the  station 
just  as  the  cars  stopped  at  the  station,  and  that  instead  of  getting 
off  at  once  he  stopped  and  looked  back  into  the  car,  or  to  talk  to 
some  person,  and  dion't  attempt  to  get  off  until  the  cars  started 
again,  and  was  then  thrown  down  and  injured  in  so  attempting  to 
get  off,  they  will  find  for  defendant. 

The  plaintiff  recovered  judgment  for  $500,  and  the  defendant 
has  appealed. 

If  the  servants  of  the  defendant  did  not  halt  the  train  at  Picker- 
ing Station  a  sufScient  length  of  time  to  enable  the  plaintiff,  by 
the  use  of  reasonable  expedition,  to  get  off  before  it  was  again 
started,  and  it  was  so  started  while  plaintiff  was  in  the  act  of 
ahghting,  whereby  he  was  thrown  down  and  injured,  the  defend- 
ant is  undoubtedly  liable.  Hutchinson  on  Carriers,  p.  612.  Or, 
if  an  insufficient  period  of  time  was  allowed  the  plaintiff  for  safe 
and  convenient  egress  from  the  cars,  but  before  he  attempted  to 
alight  the  train  was  started  and  he  then  jumped  from  the  train 
while  its  motion  was  still  so  slight  as  to  be  almost  imperceptible, 
and  was  iniured,  it  was  for  the  jury  to  detennine,  from  the  age 
and  physical  condition  of  the  plaintiff  and  the  attendant  circum- 
stances, whether  such  act  constituted  negligence.  Doss  v.  Missouri, 
etc.,  R.  R.  Co.,  59  Mo.  27 ;  Nelson  v.  Atlantic,  etc.,  E.  E.  Co.,  68 
Mo.  593. 

In  such  case  the  negligence  of  the  company's  servants  in  pre- 
maturely starting  the  train,  will  support  a  recovery,  if  the  act  of 
the  ipassenger  in  jumping  from  tlie  train  should  not  be  found  by 
this  jury  to  amount  to  concurring  negligence. 

If  this  train  was  stopped  a  sufficient  length  of  time  for  plaintiff 
to  oonveniently  alight,  and,  without  any  fiiult  of  the  defendant's 
servants,  he  failed  to  do  so,  and  the  conductor  not  knowing,  and  hav- 
ing no  reason  to  suspect,  that  plaintiff  was  in  the  act  of  alighting, 
caused  the  train  to  start  while  he  was  so  alighting,  then  the  de- 
fendant would  not  be  liable. 

We  do  not  conceive  it  to  be  the  duty  of  the  conductor  in  all 
cases,  after  allowing  sufficient  time  for  passengers  to  get  off,  re^d 
being  had  to  their  age,  sex,  physical  condition  and  surrounding, 
to  pass  along  the  train  and  examine  the  platform  of  each  coacn, 
to  see  whemer  there  are  any  persons  attempting  to  get  off  before 
starting  his  train,  but  if  he  has  reason  to  believe  that  any  passenger 
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who  has  reached  his  destination  has  not  alighted,  and,  thongh  dik- 
tory,  may  be  in  the  act  of  alighting,  and  he  starts  his  train  without 
examination  or  inqniry,  and  such  passenger  is  in  the  act  of  alight- 
ing when  the  train  is  started,  and  is  thereby  injured,  then  the 
company  will  be  liable.  But  where  the  conductor,  after  allowing  a 
sufficient  time  for  passengers  to  alight,  starts  the  train  before  me 
passenger  is  in  the  act  of  getting  off,  and  is,  therefore,  guilty  of  no 
negligence,  and  after  the  train  is  in  motion,  the  passenger  who  has 
been  dilatory  lumps  from  the  train  and  is  injured,  he  caimot 
recover.  Applying  these  rules  to  the  case  at  bar,  it  will  be  seen 
that  the  third  instruction  given  for  the  plaintiff  improperly  ignores 
the  question  whether  the  train  was  stopped  a  reasonable  length  of 
time  to  enable  the  plaintiff  to  get  off. 

The  ninth  instruction  given  for  the  plaintiff  is  in  conflict  with 
the  third  given  for  the  defendant,  and  does  not  conform  to  the 
views  herein  expressed,  and  to  what  may  now  be  regarded  as  the 
settled  law  of  this  State,  that  when  the  concurring  negligence  of 
plaintiff  proximately  contributes  to  produce  the  injury  complained 
of,  there  can  be  no  recovery  unless  such  injury  is  also  the  direct 
result  of  the  omission  of  the  defendant  after  becoming  aware  of 
the  danger  to  which  the  plaintiff  was  exposed,  to  use  a  proper 
degree  of  care  to- avoid  injuring  him.  Nelson  v.  Atlantic,  etc.,  K 
K.  Co.,  68  Mo.  593. 

The  fifth  instruction  asked  by  the  defendant  was  properly  re- 
fused by  the  court.  Its  phraseology  is  such  as  to  exempt  the 
defendant  from  liability,  although  guilty  of  negligence  proximately 
contributing  to  produce  the  injury,  aiter  becoming  aware  of  the 
concurring  negligence  of  plaintitt. 

The  seventh  instruction  asked  by  the  defendant  was  also  prop- 
erly refused,  for  the  reason  that  it  is  not,  as  it  should  be,  predicate 
upon  the  hypothesis  that  the  train  was  stopped  a  reasonaole  length 
01  time  to  enable  the  plaintiff  to  get  off. 

The  judgment  will  oe  reversed  and  the  cause  remanded. 

All  concur. 

See  note,  8  Am.  and  Eng.  R  R.  Gas.  481. 


BBYAirr 

V. 

BOUTHWESTEBN  K.  R.  Co. 

(AdoanM  Oa$&.     Cfeorgia^  MarcK  7,  1883.) 

Where  the  shippers  of  live-stock  over  a  railroad  entered  into  an  agreemeni 
with  the  raihroaa  company,  whereby  it  was  stipulated  and  agreed  that  the 
carrier  should  not  be  responsible  for  injury  to  tne  stock  in  conseqaenoe  of  ft 
failure  or  neglect  to  water  or  feed  them  while  in  transit^  and  the  carrier  neg* 
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ligentl/  carried  them  beyond  the  destination  to  which  they  were  shipped,  in 
consequence  of  which  they  were  deprived  of  the  attentions  of  the  shipper^ 
and  their  aeents,  and  were  without  food  or  water  during  two  days,  hMy  the 
csrrier  was  liable  for  damages  occasioned  to  the  stock  thereby. 

Crawford,  J.,  delivered  tlie  opinion  of  the  court : 

Bryant  and  Sockett  sued  the  Southwestern  R.  R.  Co.  to  recover 
damages  for  losses  sustained  upon  a  car  load  of  mules  shipped  from 
Atlanta  to  them  at  Americus.  The  allegations  upon  wrhich  they 
relied  for  a  recoverv  were :  That  the  mules  were  delivered  and  re- 
ceived in  good  order  by  said  railroad  company  at  Macon,  to  Ije 
delivered  in  like  good  order  to  Sockett  at  Americus,  on  the  22d 
day  of  January,  1881 ;  but  by  the  careless  and  negligent  conduct  of 
its  agents  and  employees,  said  car  load  of  mules  was  sent  to  Daw- 
son, fortv  miles  beyond  Ajnericus,  and  there  kept  for  three  or  four 
days  without  attention,  to  their  injurj^  $500.  The  jury  returned  a 
verdict  for  the  defendant,  which  plaintiff  moved  to  set  aside,  but 
the  motion  was  overruled,  and  thev  excepted. 

The  evidence  material  to  a  decision  of  the  questions  made  by  this 
bill  of  exceptions  is,  that  the  mules  belonging  to  the  plaintiffs  were 
shipped  in  a  car  '*  billed"  to  Dawson,  and  consigned  to  one  Thorn- 
ton, whilst  Thornton's  mules  were  consigned  to  the  plaintiffs  at 
Americus.  Thus  the  plaintiff's  mules  were  carried  beyond  their 
destination,  were  shipped  to  Dawson,  and  remained  in  the  car  from 
the  time  on  Sunday,  when  they  should  have  been  unloaded,  until 
Tuesday  at  twelve  o'clock,  without  attention,  water  or  food.  They 
were  so  damaged  by  the  confinement  and  inattention  that  some  of 
them  were  almost  wholly  lost,  and  the  rest  were  injured  $20  a  head. 
Other  proof  of  losses  were  also  introduced. 

The  defendant  introduced  in  evidence  a  "  live-stock  contract,"  by 
which  it  was  agreed  that  the  shipper  should  release  the  railroad 
company  from  liability  from  all  in]ury,  loss  or  damage,  from  the 
character  of  the  freight,  and  from  all  other  damages  which  shall 
not  have  been  causedby  the  fraud  or  gross  negligence  of  the  com- 
pany. Other  stipulations  were  incorporated,  but  nothing  material 
to  be  added  whicii  affects  the  rights  of  the  parties  after  the  mules 
were  carried  beyond  the  place  of  delivery. 

It  further  appears  that  the  mules  were  taken  out  of  the  car  at 
Macon  en  rotite^  watered  and  fed,  and  then  reloaded,  and  received 
by  the  defendant.  No  evidence  was  submitted  controverting  the 
facts  that  they  were  carried  to  Dawson ;  that  they  were  witliout 
water,  food  or  change  from  the  time  they  were  received  on  Sunday 
at  Maoon  until  delivered  at  Americus  on  Tuesday  at  twelve  o'clock, 
or  that  the  losses  set  up  were  not  true. 

The  judge  charged  tne  jury  as  follows :  "  In  the  contract  between 
plaintin  and  the  Central  II.  K.  Co.,  it  is  especially  stipulated  that 
they,  nor  the  road  receiving  that  property  from  them,  shall  not  be 
liable  for  any  attention,  feeding,  or  watering  the  stock,  but  that 
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they  should  offer  reasonable  facilities  to  the  shipoer  or  pereon  in 
charge  of  tlie  stock.  The  railroad  company  merely  undertook  to 
offer,  or  afford,  them  facilities  for  feeding  and  watering  the  stock, 
not  to  feed  and  y^ater  them  itself.  It  was  stipulated  that  the  ship- 
per should  not  hold  the  railroad  company  responsible  for  any  delay 
occurring  in  the  delivery  of  the  property,  but  that  the  fihijpp^ 
should  attend  to  the  stock,  and  f  eea  them  and  water  them.  Tneie- 
fore  the  Southwestern  K.  R.  Co.  is  not  liable  for  any  injury  that 
occurred  to  those  mules  for  want  of  being  fed  and  watered,  for 
people  are  bound  by  their  contracts,  by  the  contracts  which  they 
may  make." 

^^  If  you  should  believe  from  the  evidence  that  Sockett's  car  load 
of  mules  was,  by  mistake  of  a  person  in  Atlanta,  connected  with 
the  Central  R.  K.  Co.,  shipped  to  a  person  in  Dawson,  and  not  to 
Sockett  in  Americus,  and  that  the  Southwestern  K.  B.  Co.  received 
these  mules  in  Macon  so  consigned  to  a  person  in  Dawson,  and  car- 
ried them  to  Dawson,  and  that,  whatever  damage  they  sustamed 
occurred  at  that  point  by  reason  of  their  being  shipped  to  that  point, 
and  not  being  fed  and  watered  there,  why,  men,  in  my  judgment, 
the  Southwestern  R.  B.  Co.  is  not  liable  for  such  damages." 

The  first  paragraph  of  the  foregoing  charge  would  be  correct  if 
the  railroad  company  had  carried  out  its  contract  by  a  delivery  of 
the  mules  at  Americus,  as  it  agreed  to  do,  and  had  not  shipped  them 
beyond.  The  plaintiff's  contract  extended  to  the  attention,  feed- 
ing and  watering  the  mules  only  to  the  place  of  tlieir  destination ; 
and  had  the  delay  occurred,  and  the  damage  been  sustained  before 
reaching  it,  just  as  it  did  afterwards^  then  the  plainti£h  could  not 
have  recovered.  He  had  the  riffht  to  expect,  according  to  his  con- 
tract, that  his  mules  would  be  aelivered  at  the  place  of  their  con- 
signment, aod,  therefore,  was  not  bound  to  follow  them  to  Dawson, 
and  feed,  and  water,  and  care  for  them  there. 

The  judge  truly  stated  the  law  in  instructing  the  jury  that  people 
were  bound  by  their  contracts,  and  on  construction  of  this  contract 
that  the  Central  R.  R.  and  its  connecting  lines  were  to  transport 
this  live  stock  to  Americus  and  no  further ;  if  they  did,  and  damage 
accrued  to  the  owner  thereby,  they  were  liable  to  i-espond. 

The  objection  to  tiie  second  paragraph  of  the  foregoing  chai^ 
is,  that  it  relieved  and  discharg^  the  Southwestern  R.  R.  Co.  from 
liability  on  the  contract  agreea  upon  by  the  Central  R.  R.  for  itself 
and  the  Southwestern  to  transport  and  deliver  to  the  owners  at 
Americus  this  car  load  of  mules,  and  which  it  undertook  to  ex^nte 
but  failed  to  perform ;  and,  although  a  mistake  at  Atlanta  may  have 
been  made  by  an  agent  of  the  Central  R.  R.  in  shipping  these  mnles 
improperly,  yet  sucn  mistake  would  not  relieve  the  defendant  from 
liability  under  the  facts  as  shown  by  the  record  in  this  case.  It  was 
a  party  to  the  contract.  When,  therefore,  it  broke  its  contract  by 
passing  Americus  and  carrying  to  Dawson  the  plaintiff'  mules, 
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ttey  were  entitled  to  recover  for  such  breach  of  the  contract,  and 
for  all  damages  consequent  thereon,  whether  the  same  resulted  from 
the  failure  to  feed  or  water  the  mules,  or  to  make  sale  of  them,  or 
any  other  cause  flowing  directly  therefrom. 

Another  assignment  of  error  arises  on  the  failure  of  the  judge  to 
charge :  '^  That  if  the  defendant  had  the  mules  in  its  possession, 
and  while  in  its  possession  they  were  injured  by  the  gross  negli- 
gence of  the  a^nts  and  employees  of  saia  company  in  not  f eedmg 
and  watering  tnem,  then  the  deiendant  would  be  liable  to  the  owners 
for  such  damage." 

The  plainti&  were  not  entitled  to  this  charge,  as  the  gross  neg- 
ligence was  confined  to  the  watering  and  feeding  generally,  and  not 
to  the  time  whilst  they  were  beyond  Americus.  Plaintiffs  them- 
eelres  were  required  to  give  this  attention  to  Americus ;  but  when 
they  were  shipped  beyond  that  point,  they  had  not  undertaken  to 
follow  them  wheresoever  the  company  might  carry  them  and  con- 
tinue such  attention.  If,  then,  after  thus  breaking  the  contract, 
they  were  damaged  by  such  neglect,  the  defendant  would  be  liable, 
and  the  plaintiS  were  entitled  to  such  charge  so  limited,  but  not 
so  general  as  claimed. 

Judgment  reversed. 
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V. 

Bennett. 
(Adoanee  OcuSj  Indiana.    June  22,  1882). 

Where  a  person  ehipB  cattle  over  a  railway  under  a  special  contract  of 
carriage,  he  cannot  elect  to  charge  the  railroad  company  with  the  liabilitiea 
of  a  common  carrier. 

A  nulroad  company  is  not  liable  for  delay  in  receiving  and  carrying  goods 
or  in  transporting  them  after  they  have  been  received  whenever  the  aelay  is 
necessarily  caused  by  unforeseen  disaster  'which  human  prudence  cannot  pro- 
^de  against,  as  by  an  uncontrollable  mob. 

The  fact  that  a  railroad  company  has  reduced  the  wages  of  its  employees 
cannot  be  held  to  justify  or  excuse  a  mob  composed  of  indiacriminate  per- 
sons in  stopping  trains  and  delaying  the  transportation  of  goods,  nor  can  the 
company  be  held  responsible  for  the  consequences  of  such  unlawful  proceed- 
ings .when  they  cause  such  delay. 

Pittsburg,  etc.,  R  R.  Co.  «.  HoUowell,  65  Ind.  188,  approved  and 
followed. 

Howe,  J. — ^In  this  action,  the  appellee  sued  the  appellant,  in  a 
complaint  of  two  paraffraphs. 
In  the  first  p'aragrapn  tne  appellee  sought  to  recover  damages  of 
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the  appellant  for  an  alleged  breach  of  its  common  law  duty,  as  a 
common  carrier  for  hire,  m  the  transportation  of  freight  It  u 
very  clear,  however,  that  the  special  findings  and  judgment  bdow 
in  this  case  were  it  not  fonnaed  npon  the  first  paragraph  of  the 
complaint,  and,  therefore,  it  need  not  be  farther  noticed.  In  the 
second  paragraph  of  his  complaint  the  appellee  allied  in  snbstanee 
that  the  appellant,  before  and  at  the  time  of  committing  the 
grievances  thereinafter  mentioned,  was  a  common  carrier  of  cattle 
and  other  live  stock,  for  a  certain  price  or  reward  paid  to  the  ap- 
pellant, and  that,  on  Jnly  21, 1877,  at  Kendallville  station,  in  Noble 
connty,  Indiana,  he  delivered  to  appellant,  and  the  appellant  th^ 
and  there  received  from  him,  one  car-load  of  cattle,  to  wit,  16  head 
of  cattle,  of  tlie  valne  of  $1,600.00,  to  be  carried  and  conveyed  upcm 
appellant's  railroad  in  a  car  from  said  Kendallville  station  to  East 
Buffalo  station,  on  said  road,  in  the  State  of  !New  York,  without 
default,  negligence  or  unreasonable  delay,  on  the  appellant's  part, 
and  to  be  delivered  at  East  Buffalo  station,  without  anj  unreason- 
able delay,  by  appellant  to  appellee ;  that  the  distance  from  Een- 
dallville  station  to  East  BuSalo  station  was  388  miles ;  that  l^ 
reason  of  the  great  distance  and  the  nature  of  said  property,  it 
was  necessary  that  a  person  should  accompany  said  cattle,  for  the 
purpose  of  caring  for  and  attending  to  them  during  their  transit ; 
that,  for  the  purpose  of  so  caring  for  and  attending  to  said  cattle, 
it  was  agreed  by  and  between  appellee  and  appellant,  that  the  ap- 
pellee, without  extra  charge,  should  be  carried  by  appellant  without 
delay,  in  the  train  of  cars  in  which  said  cattle  were  to  be  trans- 
ported from  Kendallville  to  East  Buffalo,  and  that  appellee  should 
care  for  and  attend  to  said  cattle,  while  being  so  transported ;  and 
to  that  end  and  purpose,  the  appellant  executed,  as  did  also  the 
appellee,  a  written  contract,  a  copy  of  which  was  therewith  filed, 
whereby  the  appellant  agreed  that  the  appellee  should  have  the 
care  and  control  of  said  cattle,  while  on  the  appellant's  grounds  or 
in  transit,  and  should  direct  and  control  the  handling  and  loading 
and  unloading  of  said  cattle. 

And  the  appellee  averred  that,  in  pursuance  of  said  agreement, 
he  entered  upon  said  train  of  cars  for  the  purpose  of  caring  for 
and  attending  to  said  cattle,  and  was  ready  and  willing  8o  to  do ; 
but  the  appeDant,  not  regarding  its  duty  in  that  behalf,  bo  negli- 
gently and  improperly  conducted  itself  m  and  about  the  carriage 
and  conveyance  of  the  appellee  and  his  said  cattle,  that  he  and  his 
cattle  did  not  arrive,  witnout  unreasonable  delay,  at  East  Rnffalo 
station ;  that  appellant,  in  violation  of  its  said  a^eement,  while 
said  cattle  were  in  transit  and  before  they  had  arrived  at  the  place 
of  delivery,  at  a  station  called  CoUingwood,  in  the  State  of  Ohio, 
without  any  fault  of  the  appellee  and  without  his  consent,  refused 
to  permit  him  to  have  further  care  and  control  of  said  cattle,  and, 
by  its  agents,  servants  and  employees,  then  and  there  assumed  the 
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sole  and  exdufiive  care  and  control  of  said  cattle,  for  the  apace  of 
eleven  days,  and   then  and   there  by  its  a^nts,  servants,  and 
employees,  carelessly,  ne^Ii^ntly,  and  recklesdy,  without  sufficient 
and  safe  reasons  for  so  doing,  unloaded  said  cattle  from  the  cars, 
in  which  they  were  being  carried,  and,  by  reason  thereof,  said 
cattle  were  bruised,  lamed,  strained,  and  otherwise  injured ;  that 
the  appellant,  by  its  servants  and  employees,  then  drove  said  cattle, 
with  other  and  strange  cattle,  on  foot  a  distance  of  twenty  miles 
over  a  dusty  road,  and  during  intensely  hot  weather,  to  another 
station  on  said  railroad,  known  as  the  Painsville  station,  and  there 
confined  appellee's  cattle,  with  75  head  of  other  and  strange  cattle 
in  a  cattle-pen  which  was  not  large  enough  to  properly  contain 
more  than  thirty-two  head  of  cattle,  and  still  refusmg  to  permit 
appeUee  to  feed,  water,  care  for  and  attend  to  his  said  cattle,  kept 
tnem  in  such  overcrowded  condition  without  any  shelter  from  the 
heat  of  the  sun  and  protection  from  the  weather  in  said  cattle-pen 
with  said  other  cattle,  for  the  space  of  eleven  days ;  that  while  be- 
ing 80  driven,  and  while  confined  in  said  pen,  said  cattle  were 
maimed,  bruised  and  wounded  by  the  other  strange  cattle  and  bv 
each   other,   and  were  heated     and   worried,  by  reason    of  all 
which  and  by  said  delay,  the  said  cattle,  through  the  neglect  and 
carelessness  of  appellant's  agents,  servants,  and  employees,  became 
sick,  sore,  unsalable  and  greatly  depreciated  in  condition,  weight, 
and  value ;  and  by  reason  thereof,  anS  by  a  fall  of  three  cents  per 
ponnd  in  price  of  cattle  at  said  place  of  delivery,  between  the  dav 
when,  by  due  diligence,  said  cattle  ought  to  have  been  deliverea, 
and  the  day  of  their  actual  delivery  the  said  cattle  were  worth 
$490.00  less  than  they  would  have  been  if  they  had  been  properly 
handled,  cared  for  and  attended  to,  and  been  delivered  at  East 
BnfEalo  station  vnthout  unreasonable  delav. 

And  the  appellee  further  said  that,  during  the  time  his  cattle 
were  so  delayed,  at  appellant's  request  he  remained  at  Painsville, 
until  the  appellant  again  loaded  the  cattle  upon  the  cars,  and  com- 
menced again  to  carry  them  to  East  Bufialo  station,  to  wit,  for 
eleven  days;  that,  during  that  time,  he  expended  the  sum  of 
$25.00  for  his  board  ana  lodging,  and  his  time  was  reasonably 
worth  the  sum  of  $25.00 ;  that  he  also  paid,  for  feed  and  other  ex- 

Senses  of  his  cattle,  the  sum  of  $75.00 ;  and  that  he  had  been 
amaged  in  the  premises  in  the  sum  of  $490.00 ;  wherefore,  etc. 
The  cause  was  put  at  issue  and  tried  by  the  court,  and  at  the  ap- 
pellant's request,  the  court  made  a  special  finding  of  the  facts,  and 
of  its  conclusions  of  law  thereon. 

The  appellant  excepted  to  the  court's  conclusions  of  law,  upon 
the  facts  specially  found,  and  filed  its  bill  of  exceptions.  Its 
motion  for  a  new  trial  having  been  overruled,  and  its  exceptions 
saved  to  this  ruling,  the  court  rendered  judgment  for  the  appellee 
for  his  damages  assessed,  and  costs. 
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In  this  court  the  appellant  has  assigned  the  following  eirors: 

1st.  The  circuit  court  eri-ed  in  each  of  its  condnsiODS  of  kw, 
upon  the  facts  specially  found ; 

2d.  The  court  erred  in  oyerruling  appellant's  demurrer  to  the 
second  reply  to  its  answer ;  and 

3d.  The  court  erred  in  overruling  appellant's  motion  for  a  new 
trial. 

The  court's  special  finding  of  facts  is  very  long ;  but  it  is  neces- 
sary, we  think,  to  the  proper  presentation  of  the  questions  to  be 
decided,  that  we  should  give  a  summary,  at  least,  of  the  facts  speci- 
ally  found,  and  this  we  will  do  accordingly,  as  follows : 

1.  The  court  found  that,  on  and  before  July  2d,  1877,  the  ap- 
pellant owned  and  operated  a  railroad,  known  as  the  Lake  Shore 
and  Michigan  Southern  Railway,  extending  from  the  city  of  Chi- 
cago, Illinois,  to  East  Buffalo,  "New  York,  and  passing  through 
Kendallville,  Indiana,  and  Collingwood,  a  station  six  miles  east  of 
the  city  of  Cleveland,  Ohio ;  that  on  and  before  the  day  named, 
appellant  had  been  engaged  in  transporting  on  its  railroad,  cattle 
and  other  live  stock  for  reward,  and  possessed  all  proper  faciliries 
for  and  solicited  such  employment. 

2.  On  July  21st,  1877,  appellee  delivered  to  appellant,  at  Ken- 
dallville, 16  steers  of  the  value  of  $1,200.00  to  be  transported  from 
that  place  over  said  railroad  to  East  BnjQEalo ;  which  steers  were 
delivered  to  and  received  by  the  appellant  under  a  special  contract, 
executed  by  the  parties  at  the  time,  of  which  the  following  is  a 
copy  : 

<<  T.ATTTc  Shoes  and  Michigan  Soitthebn  By.  Co.    Stock 

Contract. 

"  Kendallville  Station,  July  21st,  1>877. 

^^  Memorandum  of  agreement  made  and  concluded  this  day  above 
named,  by  and  between  the  Lake  Shore  and  Michigan  Southern 
Ry.  Co.,  of  the  first  part,  by  their  station  agent  at  the  above  named 
station,  and  A.  B.  Bennett,  of  Kendallville,  of  the  second  part, 
Witnesseth :  That,  whereas  said  railwajir  company  does  not  and  will 
not  assume  or  consent,  as  a  common  carrier,  to  transport  ITvestock,  nor 
will  it  carry  the  same,  except  on  the  condition  that  the  owner  of 
the  property  will  take  care  of  the  same  while  in  transit,  and  will 
give  careful  attention  to  its  handling ;  now,  therefore,  in  consider- 
ation that  said  railway  company  will  transport,  for  the  said  party  of 
the  second  part,  one  car  load  of  live  stock,  at  the  special  rate  of  forty- 
eight  dollars  per  car  load,  the  said  party  of  the  second  part  does 
hereby  agree  to  take  care  of  and  look  after  said  stock  while  in  the 
cars  or  on  the  grounds  of  the  company,  or  in  transit,  and  hereby 
does  assume  all  and  every  risk  of  injury  which  the  animals  or  either 
of  them  may  receive  in  consequence  of  any  of  them  being  wild, 
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vicious,  nnruly,  weak,  escaping,  maiming,  or  killing  themselves  or 
each  other,  or  from  delays,  or  in  conseqaence  of  heat,  suffocation, 
or  the  ill  effects  of  being  crowded  upon  the  cars  of  said  railway  com. 
pany,  or  on  account  of  being  injured  by  the  burning  of  hay,  straw,  or 
any  other  materials  used  by  the  owner  lor  feeding  the  stock  or  other- 
wise, and  for  any  damage  occasioned  thereby ;  and  also  all  risks  of 
any  loss  or  damage  whidi  may  be  sustained  by  reason  of  any  delay, 
or  from  any  other  cause  or  thing  in  or  incident  to,  or  from  or  in, 
the  loading  or  unloading  said  stock.  # 

"  It  being  nnderstood  that,  previous  to  loading,  the  owners  agree 
to  examine  for  themselves  the  cars,  and  in  order  to  guard  against 
accidents  that  may  happen  in  consequence  of  insecurity  (3  any 
there  may  be)  in  the  noor,  frame  or  doors  of  the  cars,  the  owners 
of  the  stock  undertake  to  point  out  to  the  agent  of  the  company  any 
perceptible  defect  in  such  cars,  to  be  repaired. 

**And  it  is  further  agreed,  that  the  said  party  of  the  second  part  is 
to  load  and  nnload  said  stock  at  his  own  risk,  the  said  railway  company 
famishing  the  necessary  laborers  to  assist,  under  the  direction  and 
control  of  said  party  of  the  second  part,  who  will  examine  for  him- 
self all  the  means  used  in  the  loading  and  unloading,  to  see  that 
they  are  of  sufficient  strength,  of  the  right  kind,  and  in  good  repair 
ana  order. 

^^And  it  is  further  agreed  between  the  parties  hereto,  that  each 
and  eveiT  one  of  the  persons  riding  free  to  take  care  and  charge  of 
said  stocK,  do  so  at  their  own  risk  of  personal  injury  from  whatever 
cause ;  and  that  said  party  of  the  second  part,  for  the  consideration 
aforesaid,  hereby  release  and  agree  to  hold  harmless,  and  keep  in- 
demnified, the  said  party  of  the  first  part  of  and  from  all  damages, 
actions,  claims,  and  suits  on  account  of  any  and  every  the  injuries, 
logs  and  damages  herein  before  referred  to,  if  any  such  occur  or 
happen. 

''This  company  will  not  be  responsible  for  any  loss  or  damage 
to  the  propertv,  after  the  same  shall  have  been  delivered  to  any 
coimecting  railroad  or  other  carrier,  on  the  route  to  the  point  to 
which  it  IS  consigned ;  and  all  liability  for  any  cause  shall  cease, 
when  said  property  shall  be  so  delivered  to  a  connecting  line.  And 
it  is  expressly  agreed  that  the  railway  company  shall  not,  under  any 
drcomstances  nor  from  any  cause,  be  held  liable  bevond  the  sum  o£ 
$200,  for  injuiT  to  or  loss  of  any  single  animal,  carried  pursuant  to  this 
agreement,  altnough  its  actual  value  may  exceed  that  amount,  un- 
less  its  valuation  and  special  accommodations  for  it,  at  a  distinct 
nte,  shall  be  stipulated  m  this  agreement. 

''And  this  agreement  further  witnesseth,  that  the  said  partr  of 
the  second  part  has  this  day  delivered  to  said  company  one  car  load 
of  cattle  to  DC  transported  to  East  Buffalo,  on  the  conditions,  stipu- 
lations, and  the  understandings  above  expressed." 

This  contract  was  executed  by  the  appellant's  station  agent,  at 
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Kendallville,  and  by  said  A«  B.  Bennett^  and  was  dated  July  81, 
1877- 

3.  The  nsnal  running  time,  in  the  transportation  of  cattle  bj  ap- 
pellant, from  Kendallville  to  East  Buffalo,  was  thirty-three  boon. 

On  the  evening  of  July  21, 1877,  the  appellee's  cattle  accompanied 
by  him,  for  the  purpose  of  caring  for  tnem,  were  started  in  ap{)el- 
lant's  train  of  cars  for  East  Bafido  station,  and  were  carried  with 
reasonable  diligence  and  care  until  they  arrived  about  two  o'dock, 
P.M.,  of  July  22,  1877,^t  Collingwood  station,  about  six  miles  east 
of  Cleveland,  Ohio,  on  the  Erie  jDivision  of  said  rdlroad. 

The  train  of  cars,  upon  which  appellee's  cattle  were  being  carried, 
stopped  as  usual  at  Collingwood,  for  the  purpose  of  changing  en- 
gines, and  train  hands ;  but  the  train  did  not  leave  there,  as  it  ordi- 
narily did,  and  proceed  on  its  way  to  East  Buffalo. 

The  train  remained  on  the  track  where  it  stopped,  at  Collinff- 
wood,  until  four  o'clock,  p.m.,  of  the  next  day,  and  appellee's  cattle 
were  without  food  and  water.  In  the  mean  time,  there  arrived  at 
Collingwood  many  trains  of  cars,  loaded  with  cattle,  sheep  and  bogs, 
of  which  160  cars  were  loaded  with  cattle,  all  going  eastward  on 
appellant's  railroad. 

For  reasons  hereafter  stated,  the  appellant  in  the  evening  of  July 
23,  1877,  the  appellee's  cattle  and  all  the  other  cattle,  sheep,  and 
hogs,  then  on  appellant's  cars  at  Collingwood,  wei-c  unloaded  by 
appellant  from  tuo  cars  as  they  stood  on  the  track  of  its  road,  by 
jumping  the  cattle  out  of  the  cars  to  the  ground,  a  distance  of 
about  four  feet,  thereby  injuring  them. 

After  appellee's  cattle  and  tue  other  cattle  were  so  nnloaded, 
they  were  driven  to  Painsville,  a  station  about  20  miles  east  of  Col- 
lingwood on  appellant's  railroad,  where  there  were  cattle  yards,  in 
which  they  could  be  herded,  watered  and  fed,  there  being  no  cattle 
yards  at  Collingwood.  The  cattle  had  been  without  watei*  for  about 
30  hours  and  were  very  thirsty,  and  in  passing  streams  of  water, 
between  Collingwood  and  Painsville,  they  drank  to  excess  and  were 
thereby  injured.  On  July  24, 1877,  the  cattle  arrived  at  Painsville, 
and  were  placed  by  appellant  in  the  cattle  yards,  and  fed  and  waterei 

Appellee's  cattle  were  placed  with  75  head  of  strange  cattle  in  a 
cattle  yard,  much  toosmaU  for  so  many  cattle,  and  appellant  placed 
locks  on  the  gates  and  fastened  the  cattle  in,  and  tiiey  were  there 
confined  for  eleven  days,  without  shelter  and  exposed  to  the  heat  of 
the  sun. 

Appellee's  cattle  were  of  the  Durham  breed,  and  very  docile  and 
tame,  and,  by  reason  of  the  crowded  condition  of  the  yard,  they  were 
hooked,  gored,  and  jaded  by  the  other  cattle,  and  were  greatly  de- 
preciated in  weight  and  value. 

In  about  eleven  days  after  their  arrival  at  Collingwood,  appellees 
cattle  were  again  placed  on  appellant's  cars  at  Painsville  ana  trans- 
ported to  East  Bimalo,  the  place  of  their  original  destination. 
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4.  When  appellee's  cattle  arrived  at  Collingwood,  on  Jnly  22, 
1877,  appellant  was  willing  to  carry  the  cattle  in  said  car,  eastward 
to  East  ^ofialo,  and  had  the  proper  cars  and  engines  to  perform  its 
contract,  but  it  was  prevented  from  proceeding  and  completing,  in 
the  nsual  time,  the  carriage  of  the  cattle  to  their  place  of  destina- 
tion. A  few  weeks  prior  to  the  arrival  of  said  cattle  at  Colling- 
wood, appellant  had  made  an  order  reducing  the  wages  of  its  em- 
ployees on  its  trains,  at  its  stations  and  shops,  ten  per  cent ;  and 
nearly  all  the  brakemen  and  firemen,  in  its  employ,  refused  to  per- 
form their  work,  or  to  permit  others  to  perform  their  work,  on  ap- 
pellant's trains,  or  to  move  its  trains  as  it  wished  to  do. 

Nearly  all  the  appellant's  firemen  and  brakemen,  who  had  not 
been  discharged  by  appellant,  with  other  lawless  persons,  took 
forcible  possession  of  aU  the  engines  and  their  fixtures,  and  the 
round  house  and  placed  the  engines  therein  and  barricaded  the  same, 
detached  all  the  hose  of  the  engines,  uncoupled  the  cars  and  hid  the 
coupling  pins,  and  with  great  force,  took  full  and  complete  posses- 
sion of  all  the  appellant's  property  at  Collingwood  station.  The 
persons,  who  took  such  forcible  possession  of  the  appellant's  prop- 
erty, boldly  and  defiantly  refused  to  obey  all  orders  of  appellant's 
officers,  and  refused  to  permit  any  of  its  trains  to  be  moved  by  any 
persons  whatever,  and  openly  threatened  the  lives  of  any  persons 
who  should  attempt  to  move  said  trains,  or  obey  the  appellant's 
officers  in  relation  to  the  movement  of  its  trains  or  cars,  unless  the 
wages  of  the  employees  should  be  restored  as  they  were  before  their 
reduction.  Appellant's  o£Scers  made  several  attempts  to  move  its 
traiDs  from  Collingwood,  and  placed  thereon  employees  who  were 
faithful  to  appellant;  but  they  were  prevented  by  personal  violence 
from  moving  said  trains,  and,  to  save  their  lives,  they  were  com- 
pelled to  desist  from  all  efforts  to  move  the  appellant's  trains. 

The  resistance  to  the  conmaands  of  appellant's  officers,  in  the 
movement  of  its  trains,  was  composed  of  a  lawless  assembly  of  per- 
sona and  assumed  the  character  of  a  mob,  of  a  very  alarming  ap- 
pearance and  dangerous  for  appellant  to  oppose,  and  coidd  not  be 
opposed  and  overcome  without  strong  military  power. 

The  threatened  violence  was  so  great,  that  appellant  was  power- 
less to  resist  or  overcome  it,  and  the  authorities  of  the  State  of  Ohio 
failed  and,  for  a  considelrable  time,  were  unable  to  suppress  it. 

The  forcible  resistance  to  the  movements  of  appellant's  train 
commenced,  and  the  lawless  assemblage  of  persons  met,  at  almost 
the  time  of  arrival  of  the  train  with  appellee's  cattle  at  Colling- 
wood, on  July  22, 1877,  and  continued  for  eleven  days,  and  until 
said  cattle  were  reshipped  at  Painsville,  as  before  stated.  During 
all  the  time,  from  the  dav  the  cattle  arrived  at  Collingwood,  untu 
they  were  reshipped  at  ^rainsville,  the  appellant's  officers  exerted 
themselves  to  move  said  trains,  and  did  all  that  could  be  done  to  in- 
duce the  persons,  who  had  been  in  appellant's  employ,  to  desist  from 
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their  unlawful  and  riotons  conduct,  and  permit  appellant  to  nee  and 
control  its  own  property,  but  they  refused  so  to  do,  except  on  con- 
dition that  the  order  for  the  reduction  of  their  wages  should  be  an- 
nulled, and  their  wages  restored  to  the  foniier  rate.  If  appellant 
had  rescinded  its  order  reducing  wages  ten  ])er  cent,  and  restored 
tixe  wages  as  they  were  before  the  reduction,  the  court  found  that 
its  employees  would  have  resumed  their  work,  and  have  ceased  all 
force  and  violence  to  its  officers  and  faithful  servants,  and  have  r^ 
stored  to  appellant  the  possession  and  control  of  its  property  and 
railroad ;  but  it  refused  so  to  do,  and  the  resistance  continuea  dur- 
ing all  said  time. 

On  account  of  such  forcible  resistance  and  the  unlawful  seizure 
of  its  engines  and  property,  appellant  was  prevented  from  moving 
its  trains  and  proceeding  with  appellee's  cattle. 

5.  Appellant  had  a  round  house  at  Collingwood  where  it  kept 
many  locomotives  and  usually  changed  the  engines  used  in  moTing 
its  freight  trains ;  but  it  did  not  unload,  feed,  or  water  cattle  there, 
and  haa  no  facilities  for  so  doing. 

6.  Strikes  and  riots  were  occurring  about  the  same  time  on  other 
railroads  in  the  United  States,  and  had  resulted  at  some  places  in 
the  destruction  of  much  railroad  and  other  property ;  and  the  gen- 
eral belief  was  that  all  the  persons  who  took  forcible  poGsesdon  of 
railroad  property  in  defiance  of  lawful  authority  were  acting  under 
and  controlled  by  the  orders  of  a  secret  body,  enforced  by  violence 
and  regardless  of  the  laws  of  the  land. 

7.  Appellant's  officers  during  said  time  had  cause  to  fear  and  did 
fear  a  great  destruction  of  property  by  the  persons  who  had  eo 
forcibly  and  unlawfully  taken  possession  of  appellant's  railroad  and 
other  property ;  and  they  acted  continuously  and  prudently  with 
the  rioters,  so  as  not  to  provoke  the  destruction  of  pi-operty. 

8.  Appellant's  officers  were  unable  to  move  their  tmins  eastward 
and  carry  appellee's  cattle  to  East  Buffalo,  or  to  any  other  place 
where  they  could  be  cared  for,  fed,  and  watered,  on  account  of 
such  violence,  although  they  had  a  sufficient  number  of  employees 
who  were  ready  and  willing  to  move  the  train,  with  appellee's  cat- 
tle, to  East  Buffalo,  but  were  prevented  on  account  of  such  violence 
from  so  doing.  The  appelhmt's  officers  took  exclusive  control  of 
the  cattle  in  unloading  tnem,  and  kept  such  conti*ol  until  they  were 
reloaded  on  the  cars  at  Painsville. 

The  best  that  could  be  done  to  preserve  the  cattle  was  to  drive 
them  to  Painsville,  where  they  could  be  fed  and  watered ;  and  on 
account  of  the  large  number  of  cattle  so  stopped  and  delayed  at 
Collingwood,  it  was  impracticable  for  the  several  owners  thereof  to 
unload  and  drive  them  separately  to  Painsville.  Considering  the 
great  number  of  cattle  on  the  cars  at  Collingwood,  and  their  suf  er- 
ing  condition,  and  the  urgent  necessity  for  prompt  action  to  save 
them  from  perishing,  it  was  necessary  and  proper  that  the  cattle 


LAKS  SHOBE,  ETC.,  B.  B.  CO.  V.   BENNETT.      399 

fihonld  be  handled  as  they  were  bv  appellant,  and  driven  to  Pains- 
ville,  and,  as  they  were  thirsty,  their  drinking  to  excess  and  the 
oonseqnent  iniuiy  could  not  be  avoided. 

9.  Said  moo  would  have  been  disbanded,  and  all  violent  opposi- 
tion would  have  ceased,  if  appellant  had  consented  to  restore  the 
reduction  of  wages,  and  to  retain  the  striking  employees  in  its  ser- 
vice, but  it  refused  to  restore  said  reduction. 

10.  There  was  a  sufficient  number  of  competent  men  ready  and 
willing  to  take  the  places  of  the  strikers,  at  the  reduced  wages,  at 
any  time,  except  for  the  violent  opposition  of  the  rioters  and  the 
fear  of  mob  violence. 

11.  The  first  day  at  Painsville  the  supply  of  water  for  the  cattle 
was  not  sufficient,  but  this  deficiency  was  promptly  remedied,  but 
the  crowded  condition  of  the  cattle  m  the  yards  was  not  corrected 
because  it  was  reasonably  supposed  that  the  riot  would  cease,  and 
that  appellant  would  be  able  to  carry  the  cattle  to  their  destination 
without  further  delay,  and  that  it  would  be  unnecessary  to  enlarge 
the  yards  or  to  cover  the  same  to  protect  the  cattle  from  the  heat 
of  the  sun. 

12.  After  eleven  days,  from  July  22, 1877,  the  strike  and  riot 
ceased,  and  appellant's  employees  resumed  work  on  its  cars,  and  it 
was  restored  to  the  possession  of  all  its  property  and  railroad;  and 
as  soon  as  the  riot  ceased  appellant  shipped  appellee's  cattle  to  East 
Bufialo.  If  it  had  not  been  for  appellant's  employees,  who  had 
been  such  up  to  the  commencement  of  the  strike  or  riot,  and  who 
had  not  during  its  continuance  been  discharged  by  appellant,  and 
who  at  the  expiration  of  this  strike  or  riot  resumed  their  places  as 
appellant's  servants,  the  appellant  could  have  overcome  said  resis- 
tance, and  carried  appellee's  cattle  in  due  and  ordinary  time,  and 
that  the  delay  occurred  by  reason  of  the  acts  of  appellant's  em- 
ployees. Bu^  on  account  of  the  apprehension  of  danger,  and  the 
overpowering  violence  of  the  mob,  it  was  not  reasonably  prudent 
or  practicabfe  to  discharge  the  strikers  during  the  continuance  of 
the  riot 

13.  Appellee  was  with  his  cattle  from  the  time  they  were  shipped 
at  Kendallville  until  thev  arrived  at  East  Bufialo,  and  he  went  with 
them  from  Collingwood  to  Painsville,  at  appellant's  request,  and 
under  its  promise  to  pay  him  for  his  services  and  all  his  expenses 
as  appeUant'e  servant.  His  time  was  reasonably  worth  $22,  and 
his  expenses  were  $15  during  the  delay,  and  keeping  his  cattle  in 
the  yards  of  Painsville  amoimted  to  $40,  which  he  paid,  and  which 
had  not  been  repaid  to  him.  On  account  of  the  bruised  and  jaded 
C(Hidition  of  the  cattle,  and  their  injuries  received  as  aforesaid, 
they  were  largely  depreciated  in  value,  and  were  worth  $433.50 
less  than  they  would  have  been  if  they  had  been  carried  to  East 
BiiSalo  in  ordinary  time,  and  had  not  been  bruised  and  otherwise 
hijured.    The  appellee  was  not  guilty  of  any  negligence  on  his  part. 
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TJpon  the  foregoing  facts  the  court's  condnsions  of  law  were 
that  appellee  should  recover  of  the  appellant  the  sum  of  $40  ]»id 
by  him  for  feed  of  his  cattle  at  Painsville,  and  $22  for  his  semes 
to  appellant,  and  $15  for  his  expenses,  and  said  sum  of  $433.50  for 
his  damages,  making  an  aggregate  sum  of  $480,  for  which  and  for 
his  costs  of  suit  the  appellee  was  entitled  to  judgment. 

The  court  also  found,  as  a  conclusion  of  law,  that  the  appdiaot 
was  not  reUeved  by  the  acts  of  the  rioters  from  its  liability  to 
appellee  for  the  delay  in  transporting  his  cattle  to  East  BnffiJo,  or 
for  the  injuries  to  his  cattle. 

In  the  outset  of  this  opinion  it  was  said  to  be  clear  that  the  spe- 
cial findings  of  facts  in  this  case  were  not  founded  upon  the  fot 
paragraph  of  appellee's  complaint ;  the  appellee  counted  exdnsiTely 
upon  an  impliea  contract  or  agreement  of  the  appellant  as  a  com- 
mon carrier,  and  sought  to  recover  damages  for  an  alleged  breach 
of  its  common  law  duty,  as  such  carrier,  in  the  transportation  of 
his  cattle. 

No  reference  whatever  is  made  in  this  first  paragraph  to  anr 
special  or  written  contract  between  the  parties  for  the  carriage  and 
delivery  of  appellee's  cattle.  When,  therefore,  the  court  found,  as 
it  did,  that  appellee's  cattle  were  delivered  to  and  received  by  the 
appellant  under  a  special  contract  which  was  at  the  time  dnlj  exe- 
cuted by  the  parties,  it  would  seem  that  such  finding  would  be  an 
end  of  the  case,  as  stated  in  the  first  paragraph  of  the  comDlaint, 
and  that  no  recovery  could  be  had  thereon.  Especially  so  wnen  it 
was  agreed  in  such  special  contract,  that  the  appellant  ^' does  not 
and  will  not  assume  or  consent,  as  a  common  carrier,  to  transport 
live  stock."  In  the  face  of  this  stipulation  or  limitation,  agreed  to 
expressly  by  the  appellee,  he  cannot,  as  it  seems  to  us,  maintain  his 
action  against  the  appellant,  as  a  common  carrier,  for  any  allied 
breach  of  its  common  law  duty,  as  such  carrier,  in  the  transporta- 
tion of  his  cattle. 

We  are  clearly  of  the  opinion,  therefore,  that  the  facts  spedaDy 
found  by  the  court  do  not,  in  any  particular,  sustain  or  support  the 
averments  of  the  first  paragraph  of  appellee's  complaint,  and  that 
there  can  be  no  recovery  thereon. 

We  have  given  a  full  summary  of  the  allegations  of  the  second 
paragraph  of  the  complaint ;  and  it  will  be  seen  therefrom,  ^ 
the  appellee  has  not  declared  therein  upon  the  written  contract  be- 
tween the  parties,  nor  sought  to  recover  damages  for  an  ^^^ 
breach  by  tne  appellant  of  the  stipulations  of  such  contract  ^ 
the  contrary,  in  this  second  paragraph  as  in  the  first,  he  has  sued  the 
appellant  as  a  common  carrier  of  cattle  for  hire,  for  an  aDe^ 
breach  of  its  common  law  duty  as  such  carrier,  in  the  transportation 
of  his  cattle.  The  only  substantial  difference  between  the  two 
paragraphs  is  the  reference  made  to  the  written  contract^  in  the 
second  paragraph,  in  substance  as  follows : 
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^'  And  the  plaintiff  further  says  that  the  distance  from  Kendall- 
Tille  station  aforesaid  to  East  Buffalo  station  is  three  hundred  and 
eighty-eight  miles,  and  by  reason  of  the  great  distance  and  the 
Bature  of  said  property  it  was  necessary  that  a  person  should 
accompany  said  cattle  for  the  purpose  of  caring  for  and  attending 
to  them  during  the  transit,  and  for  the  purpose  of  so  caring  for 
and  attending  to  said  cattle  during  the  transit  as  aforesaid,  it  was 
agreed  by  and  between  plaintiff  and  defendant  that  plaintiff  with- 
out extra  charge  should  be  carried  by  defendant  without  delay  iu 
the  train  of  cars  in  which  said  cattle  were  to  be  transported  from 
Kendallville  aforesaid  to  East  Buffalo  aforesaid,  and  tnat  plaintiff 
fihould  attend  to  and  care  for  said  cattle  while  being  transported  as 
aforesaid,  and  to  that  end  and  purpose  the  defendant  executed, 
as  did  al6o  the  plaintiff,  a  contract  m  writing,  a  copy  of  which  is 
filed  herewith,  whereby  the  defendant  agreed  and  promised  that 
plaintiff  should  have  the  care  of  said  cattle  while  on  the  grounds 
of  the  defendant,  and  while  in  transit,  and  should  direct  and  con- 
trol the  handling  and  loading  and  unloading  the  same." 

It  is  manifest,  we  think,  by  this  mere  reference  to  the  written 
contract,  the  appellee  did  not  intend  to,  as  he  did  not  in  fact,  de- 
clare upon  sucn  contract. 

In  the  second  paragraph  of  lus  complaint,  he  did  not  allege  that 
the  appellant  had  contracted  in  writmg  with  him  for  the  trans- 
portation of  his  cattle ;  nor  did  he  allege,  that  the  appellant  had 
lailed  to  perform  the  stipulations  of  such  contract,  on  its  part  to  be 
performed. 

The  court  found,  as  a  fact,  that  the  appellee's  cattle  were  de- 
livered to  and  received  by  the  appellant,  under  a  special  written 
contract  executed  by  the  parties  at  the  time ;  in  which  contract  it 
was  expressly  recited,  that  the  appellant  did  not  and  would  not 
assume  or  consent  to  transport  live  stock,  as  a  common  carrier.  It 
was  not  competent  for  the  appellee,  as  it  seems  to  us,  to  imore  the 
written  contract,  assented  to  and  accepted  by  him,  for  flie  trans- 
portation of  his  cattle,  and  to  attempt,  in  direct  contravention  of 
the  provisions  of  such  contract,  to  hold  the  appellant  liable  in 
dam^jes  as  a  common  carrier,  for  an  alleged  breach  of  its  common 
law  duty  as  such  carrier,  in  the  transportation  of  his  cattle.  We 
are  of  the  opinion,  that  the  case  made  by  the  court's  special  findings 
of  fact  is  an  entirely  different  case  from  the  one  stated  by  the  ap- 
pellee in  either  of  the  paragraphs  of  his  complaint. 

The  appellee  could  only  recover,  if  he  recovered  at  all,  upon  and 
in  accoraance  with  the  allegations  of  his  complaint ;  and  as  the 
facts,  specially  found  by  the  court,  present  an  entirely  different 
case  from  that  stated  by  the  appellee,  in  either  paragraph  of  his 
complaint,  we  think  that  the  court,  as  a  conclusion  of  law  upon  its 
findings  of  fact,  ought  to  have  found  for  the  appellant,  the  defend- 
ant below.    The  Indianapolis,  etc.,  B.  B.  Co.  v.  Bemmy,  13  Lid. 

6A.&E.  R  Cas.— 26 
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518.  The  Exoekior  Draining  Co.  v.  Brown,  38  IncL  384, 388. 
The  Jeffersonville,  etc,  R  R  Co.  v.  Worland,  50  Ind.  339. 

The  court  erred,  as  it  seems  to  ns,  in  its  ooBdnsions  of  law  upon 
the  special  findings  of  fact,  for  another  reason. 

The  fourth  and  eighth  special  findings  of  the  conrt,  the  sabstmoe 
of  which  we  have  heretofore  given,  bring  the  case  at  bar  fiurlj 
within  the  doctrine  laid  down  by  this  conrt,  in  the  Pittsboig,  etc.,  K 
R  Co.  V.  HoUowell,  65  Ind.  188.  In  the  case  cited,  the  conrt  said, 
^^  In  cases  like  the  present,  for  delay  in  receiving  and  .carrying  the 
goods,  or  in  transporting  them  after  tney  had  been  received,  whenever 
Qie  delay  is  necessarily  cansed  by  nnf  oreseen  disaster,  which  hxunan 
pmdence  cannot  provide  against,  or  by  accident  not  caused  by  the 
negligence  of  the  carrier,  or  by  thieves  and  robbers,  or  an  nnoon- 
troUable  mob." 

And  again  the  conrt  said,  ^'  The  fact  that  a  railroad  company  haB 
rednced  tiie  wages  of  its  employees  cannot  be  held  to  justify  or  ex- 
cuse a  mob  composed  of  indiscriminate  persons  in  stopping  a  train 
of  cars,  and  delaying  the  receiving  of  goods,  or  the  transportatkm 
of  freights ;  nor  can  the  railroad  company  be  held  responsible  for 
the  consequences  of  sadi  unlawful  proceedings^  when  they  caose 
such  delay." 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded  with  instructions  to  set  aside  the  conclusions  of  law, 
and  to  enter  as  a  conclusion,  upon  the  special  findings  of  &ct,  a 
finding  for  the  appellant,  the  defendant  below,  and  to  render  judg- 
ment accordingly. 

Woods,  J.,  dissents. 

It  is  a  clearly  recognized  principle  of  the  common  law  that  a  carrier  is  not 
liable  for  delay  in  the  transportation  of  ffooda,  nor  for  the  loaa  of  them 
where  such  delay  or  loss  is  occasioned  by  the  act  of  a  public  enemy.  The 
cases,  bdwever,  are  very  strict  in  their  construction  of  the  term  ''public 
enemy.*'  A  mob,  no  matter  how  overwhelming  in  numbers,  was  never  origi- 
nally considered  as  coming  under  this  term.  ' '  If  , "  said  Lord  Holt  in  C(^ 
«.  Bernard,  2  Balk,  919,  *'the  force  used  be  never  so  great,  as  if  an  irresisti- 
ble multitude  of  persons  should  rob  him  (the  carrier),  he  is,  neyerthelesa^ 
responsible." 

To  the  same  effect  are  the  remarks  of  Lord  Mansfield  in  Forward  e.  Fit- 
tard,  1  T.  R.,  27:  "If  an  armed  force  come  to  rob  the  carrier  of  his  goods 
he  is  liable,  and  a  reason  is  given  in  the  books  which  is  a  bad  reason,  ris. : 
^  that  he  ought  to  have  a  sufficient  force  to  repel  it.'  But  that  would  be  im- 
possible in  some  cases  as,  for  instance,  in  the  riots  of  1780  (tilie  Lord  George 
Gordon  riots).  The  true  reason  is  for  fear  it  may  give  room  for  collnsiofl, 
that  the  carrier  may  contrive  to  be  robbed  on  purpose  and  share  the  spoiL'' 

It  was,  accordingly,  held  in  Barclay  et  aL  e.  Cevailla  y  Gana,  8  Doug.  389, 
where  a  vessel  lying  in  the  Thames,  with  goods  on  board,  was  seized 
at  night  by  a  band  of  eleven  armed  men  and  plundered  of  her  caiffo,  that 
tiie  captain  was  liable  to  the  shippers  for  the  loss  and  could  not  defend  oa 
the  ground  of  vis  major. 

In  the  United  States  a  number  of  decisions  have  been  rendered  in  whidi 
this  interesting  question  has  been  touched  upon.  It  will  be  the  aim  of  this 
Bote  to  give  a  summary  of  them. 
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The  Indians  are  regarded  bb  public  enemies.  In  HoUaday  v.  Eennards,  12 
WalL  854,  this  doctnne  was  definitely  enunciated.  A  stage-coach  crossing 
the  prairies  was  attacked  by  hostile  Arapahoes,  and  certain  goods  of  the 
plaintiJE,  which  the  defendants  had  undertaken  to  transport,  were  abstracted 
and  carried  away.  The  court  charged  that  the  Indians  were  to  be  regarded 
as  public  enemies,  and  that  the  aefendants.were  not  liable,  unless  their 
agents  in  charge  of  the  coach  had  been  guilty  of  some  negligence  which  con- 
tributed to  the  loss.  He  further  stated  that  if  such  agents  were  cool,  self- 
possessed,  prudent,  and  careful,  the  defendants  had  performed  their  full 
duty.  On  appeal  to  the  Supreme  Court  of  the  United  Sta^s  these  instruc- 
tions were  deemed  correct.  The  Confederate  forces  during  the  late  rebel- 
lion are  regarded  by  the  courts  as  havine  been  public  enemies,  and  where 
goods  in  course  of  transportation  were  seized  or  delayed  by  them  the  car- 
rier is  not  liable. 

In  Hubbard  v.  Hamden  Express  Co.,  10  R.  I.  244,  the  facts  were  these. 
Just  prior  to  the  breaking  out  of  the  war  certain  goods  were  forwarded  from 
New  York  to  Rome  in  Georgia.  While  in  transitu  they  were  seized  by  Con- 
federate customs  officers  for  non-payment  of  duties  imposed  by  the  Confed- 
erate Congress.  Suit  haying  been  Drought  against  the  common  carrier  it  was 
held  that  it  was  absolved  from  liability,  the  loss  having  been  occasioned  by 
the  act  of  the  public  enemy. 

A  similar  conclusion  was  reached  in  Lewis  &  Co.  «.  Ludwick,  6  Cold. 
(Tenn.)  868,  where  certain  hides  and  peltries  in  course  of  transportation  on 
the  Mississippi  from  New  Orleans  to  Louisville  were  seized  and  confiscated 
at  Memphis  by  the  Confederate  forces  under  Qen.  Pillow.  In  the  Phila., 
Wlhn.  and  Bait  R.R  Co.  «.  Hvper,  29  Md.  880,  the  evidence  showed  that 
the  train  upon  which  the  plaintiff  was  travelling  with  six  trunks  was  stopped 
on  July  11,  1864,  at  Magnolia  Station  by  a  Confederate  force,  the  trunks  re- 
moyed  and  the  cars  burned.  In  consequence  the  transportation  of  all  the 
plaintifTs  trunks  was  delayed  and  one  of  them  was  lost,  but  it  was  held  that 
the  company  would  not  under  the  circumstances  have  been  held  liable,  had 
they  not  been  guilty  of  certain  subsequent  negligences  in  caring  for  the 
plaintiff's  baggage. 

In  Gi^  et  al.  o.  Tlrrell  et  al.,  9  Allen,  299,  a  vessel  bound  from  Boston  to 
New  Orfeans  was  captured  by  a  Confederate  cruiser  and  her  cargo  confis- 
cated. The  goods  had  been  shipped  under  a  special  contract  whereby  the 
carrier  was  exempted  from  liability  for  all  perils  of  the  sea.  In  this  case  it 
▼as  not  precisely  determined  what  the  status  of  the  Confederate  cruiser  was. 
If  it  was  a  pirate,  said  the  Court,  then  the  exemption  in  the  bill  of  lading 
applied;  if  not,  and  if  her  crew  could  be  considered  as  agents  of  a  de  facto 
government  engaged  in  an  actually  existing  war  with  the  United  States  then 
the  loss  happened  in  consequence  of  seizure  by  the  public  enemy,  and  the 
carrier  was  likewise  relieved  from  responsibility.  Even  where  the  Confed- 
erates doing  the  damage  were  not  regular  troops,  but  merely  guerrillas,  it 
iraa  held  that  they  were  no  less  public  enemies.  Where,  therefore,  the  Mtfe 
of  an  express  company  on  a  train  was  robbed  by  John  Morgan  and  his  band 
of  raiders,  it  was  nela  that  the  company  was  not  liable  for  the  loss.  Bland 
t.'Adam's  Bxpress  Co.,  1  Duval,  282.  £  converse,  it  has  been  held  that  as  far 
as  common  carriers  within  the  Confederate  lines  were  concerned  during  the 
var,  the  United  States  troops  were  public  enemies. 

In  Southern  Express  Co.  v.  Wonack,  1  Hask.  256,  the  facts  were  these: 
Certsm  goods  were  shipped  from  Richmond  to  Bristol,  Tenn.,  viaLynch- 
i^.  They  were  captured  en  route  by  United  States  troops  and  destroyed. 
Bolt  having  becoi  brought  against  the  carrier  to  recover  for  their  loss  the 
Court  said : 

**Are  the  United  States  troops,  who,  it  is  alleged,  destroyed  these  goods, 
to  he  regarded  as  '  the  public  enemies '  or  '  the  enemies  of  the  country '  in  the 
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sense  of  the  law,  so  as  to  excuse  the  plaintiff  in  error  for  the  loss  of  the  goods 
caused  by  these  acts,  without  fault  on  the  part  of  the  agents  of  the  compsny. . 
As  an  abstract  proposition  it  cannot  be  doubted  that  the  United  States  goT- 
emment  was  the  nghtful  government,  and  that  the  war  was  rightfully  pios&- 
cuted  for  the  enforcement  of  its  laws;  and  the  attempted  revolution  oeiog 
imsuocesaful,  no  portion  of  the  citizens  were  at  any  time  released  from  their 
alle^^iance  to  the  rightful  government,  however  they  may  be  ezcosed  or 
justified  in  rendering  obedience  to  the  usurped  government  in  civil  msttersy 
so  long  as  this  obedience  might  have  been  enforced  by  actual  military  power; 
and  we  are  not  to  be  understood  as  announcing  the  proposition  that  in  real- 
ity the  United  States  government  or  troops  were  the  public  enemy  of  its 
own  citixens  during  the  purogress  of  the  war. 

*'  But,  in  construing  this  contract  and  determining  the  rights  and  lislalities 
of  the  parties  themselves  we  must  give  to  the  term  '  pubbc  enemy  *  or '  en- 
emy of  the  country,*  the  meaning  that  attached  to  it  at  the  time  and  plice 
the  contract  was  made.  We  have  seen  that  at  the  date  of  this  tnnssctioii 
both  parties  resided  within  the  military  lines  of  the  '  Confederate  States.' 
We  have  also  seen  that  at  that  time  ^  for  most  purposes '  the  people  upon 
each  side  of  the  dividing  line  were  treated  as  enemies  of  the  other.  So 
that  the  term  ^  public  enemy '  or  ^ enemy  of  the  country,'  as  understood  sad 
sp])lied  by  the  contracting  parties  at  the  time  included  the  troops  of  the 
United  States  government,  and  the  plaintiffs  in  error  are  not,  under  the  cir- 
cumstances, to  be  held  as  insurers  against  loss  that  might  occur  by  the  act  of 
the  United  States  troops." 

See  also  upon  this  question  Smith  e.  Brazelton,  1  Hask.  44. 

In  Porcher  e.  Kortheastem  R.  R.  Co.,  14  Rich.  181,  the  evidence  showed 
that  the  company  defendant  undertook  to  carry  certain  cotton  from  Charles 
ton  when  the  country  was  in  a  disturbed  state,  being  filled  with  Confedente 
soldiers.  It  was  appropriated  en  route  by  these  soldiers  and  entirely  de- 
stroyed. Under  the  circumstances  it  was  held  that  the  company  wss  liabls 
for  the  loss,  as  it  had  knowingly  undertaken  to  effect  the  transportation, 
notwithstanding  the  unsettled  condition  of  the  vicinity.  A  totally  different 
conclusion  was  reached  in  McCrane  e.  Wood,  24  La.  An.  406.  In  this  case 
it  appeared  that  the  defendant  had  assumed  to  transport  certain  cotton 
from  New  Orleans  at  a  time  when  the  country  was  in  a  much  disturbed  state. 
The  cotton  was  all  either  stolen  or  destroyed  by  Confederate  troops  or  other 
marauders  before  it  reached  its  destination.  Yet,  under  the  circumstances, 
the  Court  declined  to  charge  the  carrier,  and  since  it  appeared  that  he  bad 
been  guilty  of  no  negligence  judgment  was  entered  in  his  favor.  A  niunher 
of  cases  have  also  arisen  involving  questions  still  more  closely  snaloji^ns 
to  that  discussed  in  the  principal  case.  In  Blackstock  e.  N.  Y.  and  £rie  R. 
R  Co.,  20  N.  Y.  48,  the  facts  were  these:  On  May  15,  1874,  the  company 
defendant  adopted  a  regulation  whereby  their  engineers  were  made  respec- 
tively accountable  for  running  any  train  upon  a  switch  at  a  station  where  it 
ought  to  stop.  This  regulation  the  referee  found  to  be  a  reasonable  one. 
In  consequence  thereof,  however,  140  out  of  168  engineers  employed  struck 
for  a  period  of  two  weeks,  durinp^  which  time  the  transportation  of  certain 
potatoes  belonging  to  the  plaintiff  was  delayed.  The  Court  held  the  com- 
pany liable  for  the  damage  thus  occasioned,  reasoning  as  follows: 

*'  Assuming  then  that  abandoning  their  work  was  a  breach  of  do^  on  the 
part  of  the  eng^eers,  they  by  this  act  became  responsible  to  the  defendants 
for  all  its  direct  consequences.  The  case,  therefore,  is  one  in  which  the  ac^ 
tual  delinquents  were  responsible  to  the  defendants,  but  were  not  responsi- 
ble to  the  plaintiff.  This  shows  the  equity  of  the  rule  which  holds  the  mas- 
ter or  employer  answerable  in  such  cases.  Its  policy  is  not  less  apparent. 
Those  who  entrust  their  goods  to  carriers  have  no  means  of  ascertainmg  the 
character  or  disposition  of  their  subordinate  agents  or  servants;  they  nave 
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no  agency  in  their  selection,  and  no  control  over  their  actions.  .  .  .  The 
rule  which  the  law  has  adopted,  by  which  a  master  is  held  responsible  for  the 
acta  of  his  servants,  is  the  one  best  calculated  to  secure  the  observance  of 
good  faith  on  the  part  of  persons  entrusted  with  the  property  of  others." 

No  question,  however,  it  will  be  observed  was  raised  in  this  case  as  to  the 
strikers  constituting  a  public  enemy  or  quasi  public  enemy.  This  was  dis- 
cussed in  Pitts.,  Cinn«  and  St.  Louis  R  R.  Co.  v.  HoUowell,  65  Ind.  188. 

In  that  case  it  appeared  that  the  railroad  company  was  prevented  from  re- 
eeiving  and  transporting  certain  cattle  belonging  to  the  plaintiff,  as  they 
bad  agreed  to  do,  by  reason  of  the  forcible  resistance  of  an  armed  mob  who 
prevented  the  company  from  moving  their  trains.  Plaintiff  urged  that  on 
principle  a  mob  was  not  a  '* public  enemy,"  and  that,  therefore,  the  com- 
paDT  defendant  was  clearly  liable.    The  Court,  however,  said : 

''The  strict  rule  contended  for  by  the  appellee  is  applicable  to  common 
carriers  only  after  they  have  received  the  goods  for  transportation  and  fail 
to  deliver  them  at  their  destination,  or  when  they  are  lost.  In  cases  like 
the  present,  for  delay  in  receiving  and  carrying  the  goods,  the  carrier  is  not 
im  insurer,  and  is  bound  only  by  the  general  rule  of  liability  for  the  breach 
of  his  contract  or  of  his  public  duty  as  a  carrier,  and  may  be  excused  for 
delay  in  receiving  the  goods  or  in  transporting  them  after  they  have  been 
received,  whenever  the  delay  is  necessarily  caused  by  unforeseen  disaster, 
which  human  prudence  cannot  provide  against,  or  by  accident  not  caused 
by  the  neglig^ce  of  the  carrier,  or  by  thieves  and  robbers,  or  an  uncontrol- 
lable mob." 

In  the  principal  case  the  Court  would  seem  to  have  gone  one  step  further, 
and  to  have  held  the  existence  of  a  mob  sufficient  to  excuse  delay  in  trans* 
portation  even  after  the  goods  have  been  delivered  to  the  carrier. 

8uch  was  the  conclusion  reached  in  Pittsburg,  Fort  Wayne  and  Chicago  R. 
R.  Co.  9.  Hagen,  84  111.  86.  In  that  case  plaintiff  shipped  certain  cheese 
over  tiie  line  of  the  defendants  road  from  Chicago  to  New  York.  While  in 
transit  a  strike  of  the  company's  employees  occurred,  who  refused  to  work. 
They  were  accordingly  discharged  and  new  hands  were  employed.  The 
strikers,  however,  forcibly  prevented  the  new  hands  from  running  the  trains, 
in  consequence  of  which  the  transportation  of  plaintiff's  cheese  was  delayed 
and  the  cheese  spoiled.  Under  the  circumstances  the  Court  held  the  com- 
pany absolved  from  liability. 

La  Sherman,  Hall  &  Co.  «.  Penn.  H.  R.  Co.,  8  Am.  &  En^.  R.  R.  Cas.  274. 
the  question  was  not  fairly  raised.  Plaintiffs  here  shipped  goods  under  a 
bill  of  lading  which  contamed  a  clause  relieving  the  carrier  from  liability  in 
case  of  fire.  While  in  transit  a  strike  occurred.  An  armed  mob  prevented 
all  cars  from  moving  east  of  Pittsburg,  and  when  the  car  containing  plain- 
tiffs goods  arrived  there  said  mob  forced  the  company  to  permit  it  to  stand 
on  the  track.  Within  a  few  hours  afterward  some  contiguous  cars  contain- 
ing petroleum  were  fired  by  the  mob.  The  flames  communicated  to  plain- 
tiff's foods  and  they  were  consequently  destroyed.  The  Court  held  that  it 
was  clear  that  the  cause  of  the  loss  was  within  the  exempting  clause  of  the 
bill  of  hiding,  and  entered  judgment  for  the  defendant  accordingly. 

A  similar  conclusion  was  reached  in  Wertheimer  «.  Penn.  R.  R.  Co.,  17 
Blatch.421,  where  ^oods  were  lost  at  the  same  time,  shipped  under  a  similar 
bill  of  lading.    In  Uiis  case,  however,  the  Court  added  the  following : 

^*Where  it  appears,  as  it  did  here,  that  the  fire  by  which  the  plain  tiff  *s 
goods  were  destroyed  was  the  act  of  a  mob,  engsj^ed  in  a  struggle  with  the 
military  authorities  of  the  State  without  anything  to  show  that  the  defend- 
ants were  bound  from  the  circumstances  to  anticipate  such  a  result,  the  de- 
fence was  affirmatively  established. '^ 

The  latest  case  having  any  bearing  upon  this  question  is  Seligman  v.  Ar- 
migo,  1  New  Hex.  459.    In  this  case  defendant  undertook  to  carry  certain 
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liquor  for  the  plaintiff  across  the  plains.  On  the  way  he  was  stopped  byt 
detachment  of  United  States  soldiers,  and  the  li<}uor  was  taken  from  him  and 
destroyed,  it  beine  alleged  that  he  had  been  selling  it  to  the  troops  and  the 
Lidians,  though  this  was  actually  not  the  case.  Suit  being  brought  to  le^ 
cover  the  value  of  the  liquor,  defendant  set  up  the  doctrine  of  vis  major. 
The  strict  rule  of  the  common  law  was,  however,  applied  and  he  wss  hdd 
liable  accordingly. 


Albebt  L.  Mubdook 

V. 

Boston  and  Albany  R.  R  Co. 

(AdmnM  Oa$ey  Ma9$acku$etU.    Mof  13»  1882.) 

The  plaintiff  was  improperly  arrested  for  using  a  ticket  whidi  he  had  pur- 
chased of  the  company,  upon  trial  the  court  ruled  that  the  plaintif  was 
entitled  to  recoyer  dama^  for  indignities  which  he  had  suffered  at  the 
hands  of  the  police,  for  his  mental  suffering,  and  for  sickness  produced  by  a 
cold  caught  while  confined.  Beld^  that  these  results  were  too  remote  to 
come  within  the  rule  of  damages  applicable  to  an  action  of  contract,  sad 
that  the  plaintiff's  remedy  for  these  wrongs  is  by  an  action  of  tort. 

Morton,  C.  J. — ^This  is  an  action  of  contract  to  recover  damages 
for  a  breach  of  the  defendant's  contract  to  carry  the  plaintiff  as  a 
passenger  on  its  railroad  from  Springfield  to  Nortii  Adams.  It 
appears  at  the  trial  that  the  plaintifE  bonght  a  ticket  at  Springfield 
wich  entitled  him  to  be  carried  to  North  Adams ;  that  the  de- 
fendant's condactor  ref  nsed  to  receive  the  ticket,  and  when  the 
train  arrived  at  Pittsfield  the  condnctor,  who  was  a  railroad  police 
officer,  arrested  the  plaintiff  for  evading  his  fare  and  delivered  him 
into  the  cnstody  of  two  police  officers  of  Pittsfield,  who  detaiDed 
him  dnring  the  ni^ht  in  the  place  of  detention  provided  for  ar- 
rested persons.  Tne  learned  justice,  who  presided^  in  the  Superior 
Oonrt,  ruled  that  the  plaintiff  was  entitlea  to  recover  dama^  for 
this  arrest  and  imprisonment,  for  indi^ities  whidi  the  plaintifi 
claimed  that  he  suffered  at  the  hands  of  the  Pittsfield  pouoe  offi- 
cers, for  his  mental  suffering  and  for  sickness  produced  by  a  cold 
caught  while  confined.  The  distinction  between  the  mles  of 
damages  applicable  in  actions  of  contract  and  of  tort  appears  to 
have  been  overlooked  at  the  trial.  Without  inquiring  whether  all 
the  elements  of  damage  admitted  by  the  court  would  be  competent 
if  this  had  been  an  action  of  tort  for  an  assault  and  false  imprison- 
ment, we  are  of  opinion  that  too  broad  a  rule  was  adopted  m  this 
case. 

Damages  for  a  breach  of  a  contract  are  limited  to  such  as  are 
the  natural  and  proximate  consequences  of  the  breach,  such  as 
may  fairly  be  supposed  to  enter  into  the  contemplation  of  the  p«> 
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ties  when  they  made  the  contract,  and  each  aB  might  naturally  be 
expected  to  resnlt  from  its  violation. 

The  detention  of  the  plaintiff  during  the  night,  his  discomforts 
in  the  place  of  detention,  the  cold  which  he  took  by  the  dampness 
of  the  cell  and  the  indi^iities  he  suffered  from  the  police  officers 
of  Pittsiield  were  not  the  immediate  consequences  of  the  breach  of 
the  defendant's  contract  to  carry  the  plaintiff  to  North  Adams. 
They  were  the  results  of  intervening  causes,  not  the  primary  but 
the  secondary  effects  of  the  breach  of  contract,  and  are  too  remote 
to  come  within  the  rule  of  damages*  applicable  in  an  action  of  con- 
tract Hobbs  V.  London  and  southwestern  By.,  L.  B.  10,  Q.  B. 
111. 

The  plaintiff's  remedy  for  these  wrongs  if  proved  is  by  an  action 
of  tort  The  defendant  was  not  required  to  be  ready  to  meet  and 
contest  tliese  questions  under  a  declaration  alleging  a  breach  of  a 
contract  to  carry  the  plaintiff  to  North  Adams. 

Exception  sustained. 


Philadslphia  and  Bsading  B.  B.  Go. 

V. 

Anderson. 
(04  Pmnsyhania^  State  BeporU^  851.    May  dO,  1880.) 

Where,  for  a  consideration^  a  railroad  company  undertakes  to  transnort  a 
passenger  from  one  point  of  its  line  to  another,  there  arises  an  implied  con- 
tract on  the  part  of  the  company  that  it  has,  for  that  purpose,  provided  a  safe 
and  sufficient  road,  and  that  its  cars  are  safe  and  trustworthy. 

Where  a  passenger  is  injured  by  an  accident  arising  from  a  collision,  or  a 
defect  in  the  machinery  or  roadway,  he  is  required,  in  the  first  place,  to  prove 
no  more  than  the  fact  of  the  accident  and  the  extent  of  the  injury;  a  prima 
fade  case  is  thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  disprove 
n^^nce. 

This  prima  facie  presumption  may  be  overthrown  by  proof,  to  the  satis- 
faction of  the  jury,  that  the  injury  complained  of  resulted  from  inevitable 
accident,  or  from  something  against  which  no  human  prudence  or  foresight 
could  provide. 

Where  an  accident  occurs  by  reason  of  the  washing  away  of  an  embank- 
ment of  a  raibroad  because  of  insufficient  drainage,  the  company  will  not  be 
KlicTed  of  liability  by  the  fact  that  the  road  was  constructed  under  the 
■apenriflion  of  a  competent  en^eer,  and  that  the  drainage,  at  the  point  of 
the  accident,  was  provided  for  m  a  manner  directed  and  approved  by  him. 

The  fact  that  the  defendant  is  the  lessee  of  the  road  does  not  rblieve  it  from 
the  conaequences  of  its  own  negligence,  and  it  was  bound  to  see  that  the  road, 
whether  owned  or  leased,  was  safe  and  sufficient  between  the  pointe  named 
on  the  passenger's  ticket. 

Where  questions  should  not  have  been  allowed,  but  the  answers  thereto  are 
nseiceptionable,  this  court  will  not  reverse  therefor. 
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Lfting  «.  Colder,  8  Barr.  479;  Salliyan  o.  R  R  Co.,  6  Cuey,  284;  Mdcr  «. 
R.  R.  Co.,  14  P. F.  Smith,  225 ;  R  R.  Co.  «.  Napheys,  9  Norris,  185,  foUomd; 
and  Mansfield  Coal  Co.  «.  McEnery,  10  Id.  185,  distinguished. 

May  7th,  1880.  Before  Mercur,  Gordon,  Paxson,  Trankey  and 
Sterrett,  JJ.    Sharswood,  C.  J.,  and  Green,  J.,  abeeait 

Error  to  the  Ck)nrt  of  Common  Pleas  of  Lancaster  Conntjr:  Of 
May  Term,  1880,  No.  106. 

Trespafis  on  the  case  by  Harman  Anderson  against  the  Philadel- 
phia and  Beading  R.  R.  Co.,  to  recover  damages  for  injuries  al- 
lied to  have  been  received  by  reason  of  the  negligence  of  de- 
fendant. 

The  declaration  averred  that  Anderson  on  the  4th  of  October, 
1877,  was  a  passenger  in  the  cars  of  the  defendant  company;  tbt 
while  passing  over  the  line  of  the  Pickering  Valley  R.  K,  which 
was  leased  and  operated  by  the  defendant,  ne  was  injured  bj  the 
car  in  which  he  was  riding,  bein^  thrown  from  the  track  in  the 
vicinity  of  Kimberton  station,  on  uie  line  of  said  road. 

In  the  first  connt  there  was  an  averment  of  negligence  on  the 
part  of  the  defendant  and  its  servants  generally  in  the  management 
of  the  train. 

In  the  second  connt,  after  an  averment  of  the  dnty  of  the  de- 
fendant to  nse  proper  care  and  skill  in  maintaining  and  keeping  its 
tracks  so  that  the  plaintiff  might  be  safely  carried,  of  making  np 
its  train  in  a  proper  and  safe  manner,  and  of  placing  the  locomo- 
tive in  snch  a  way  that  its  headlight  might  show  the  condition  of 
the  track,  it  was  alleged  that  by  reason  of  a  break  in  the  track  and 
embankment  supporting  it  near  Kimberton  station,  and  by  reason 
of  the  n^li^noe  of  the  defendant  and  its  servants,  the  car  in 
which  the  plaintiff  was  riding  was  thrown  from  the  track,  and 
plaintiff  was  injnred. 

In  the  third  count,  after  an  averment  of  the  dnty  of  the  defend- 
ant to  keep  and  maintain  the  track,  embankments  and  culverts  in 
good  repair,  and  to  erect  and  maintain  culverts  and  drains  suitable 
to  pass  water  nnder  the  embankments  wherever  it  was  likely  to 
flow,  it  was  alleged  that  by  reason  of  a  washout  of  an  embankment 
on  the  Pickering  Valley  road,  caused  by  the  negligence  of  the 
defendants  and  its  servants,  the  car  in  which  plaintiff  was  riding 
was  thrown  from  the  track. 

At  the  trial,  before  Livingston,  P.  J.,  it  appeared  that  Hannan 
Anderson,  on  October  4th,  1877,  purchased  a  ticket  at  Chester 
Springs  station  on  the  Pickering  Valley  R.  R.,  to  go  to  and  return 
from  Schwencksville,  a  station  upon  the  Perkiomen  K.  R.  Both  the 
Pickering  Valley  and  Perkiomen  railroads  were  at  that  time  opff- 
ated  by  the  Philadelphia  and  Reading  R.  R.  Co.  as  lessee.  The 
journey  to  Schwencksville  was  safely  accomplished,  and  in  the 
afternoon  plaintiff  left  that  place  upon  his  return  trip.  The  train 
in  which  he  was  a  passenger  arriv^  at  Perkiomen  Junction  some 
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time  before  six  o'clock,  at  which  place,  having  chanj^d  cars,  he 
proceeded  by  the  main  line  of  the  Keading  R.  K.  to  Irhoenixville, 
aboQt  two  and  a  half  miles,  and  having  again  changed  cars  at  that 
point,  proceeded,  at  5.58  p.m.,  in  a  tram  of  the  Pickering  Yallej 
road,  tor  his  destination,  Chester  Springs.  This  latter  train  con- 
sisted of  the  engine  reversed,  two  passenger  cars  and  a  milk-car,  in 
the  order  named,  and  had  proceeded  about  two  and  a  half  miles  to 
a  point  a  little  east  of  Ejmoerton,  when  it  was  wrecked  by  running 
into  a  chasm  formed  by  the  washing  out  of  an  emban^cnent,  ana 
Mr.  Anderson,  who  was  seated  in  the  front  part  of  the  second  pas- 
senger car,  received  the  injuries,  to  recover  compensation  for 
which  the  present  action  was  brought.  The  engine  and  the  two 
passenger  cars  fell  into  the  chasm ;  the  milk-car  was  left  standing 
npon  me  brink.  A  number  of  the  passengers  were  killed,  as  were 
also  the  engineer  and  fireman  of  the  tram,  and  many  more  were 
injured. 

lio  previous  warning  or  signal  of  danger  had  been  given  by  the 
endneer  of  the  train,  and  as  one  of  the  plaintifPs  witnesses  testi- 
fied, the  first  he  knew  of  any  danger  was  when  he  '^  felt  a  jolt  in 
the  car,  and  the  lights  all  went  out,  and  the  hind  end  of  the  second 
car  came  crushing  in  on  us." 

The  train  had  been  running  slowly,  with  the  headlight  burning. 

The  washing  out  of  the  embankment  occurred  during  an  unusual 
storm  of  rain  and  wind,  which  the  defendant  contended  was  of  such 
a  character  as  to  defy  all  reasonable  precautions  adopted  for  the 
safety  and  security  ox  the  embankment,  and  that  its  destruction 
was  due  to  an  "  act  of  God." 

The  plaintiff,  however,  contended  that  the  accident  was  caused, 
not  solely  by  the  storm,  but  by  that  combined  with  the  negligence 
of  the  aefendant  in  running  the  train  with  the  engine  reversed, 
and  with  the  cars  in  tlie  position  they  were,  and  in  not  construct- 
ing the  embankment  in  a  proper  manner. 

The  defendants,  inter  alia,  submitted  the  following  points,  to 
which  are  appended  the  answers  of  the  court : 

6.  If  the  jury  find  that  the  railroad  was  constructed  by  the  Pick- 
ering Vallev  R.  R.  Co.  under  the  supervision  of  a  competent  engi- 
neer, that  tne  drainage  at  the  place  where  the  accident  occurred 
was  provided  for  in  a  manner  directed  or  approved  by  him,  that 
the  road  was  thereafter  leased  to  the  defendants,  and  that  the  em- 
hankment  at  the  said  place  was  subsequently  washed  out  by  a 
storm  of  unusual  and  extraordinary  violence,  then  the  defendants 
are  not  liable  for  any  error  of  judgment  on  the  part  of  such  engi- 
neer as  to  the  drainage,  even  if  su(£  error  occasioned  the  accident. 

Ans.  "  The  sixth  point  we  cannot  affirm  as  stated.  If  the  jury 
find  from  the  evidence  that  the  railroad  was  constructed  by  the 
Pickering  Valley  R.  R.  Co.  under  the  supervision  of  a  competent 
engineer,  that  the  drainage  of  the  embankment  where  the  accident 
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occarred  was  constmcted  in  the  maimer  directed  and  approTedby 
him,  was  BnfScient  for  the  purpose  of  draining  the  area  stated  in  the 
testimony  in  cases  of  ordinary  and  nsnal  rainfalls  and  storms  with- 
out in  jnryto  the  embankment,  that  it  was  leased  to  the  PhQaidei- 
phia  andKeading  K.  R.  Co.,  and  the  drainage  contmned  to  he  sof- 
ncient  in  cases  of  ordinary  rainfalls  and  nsnal  storms,  np  to  tlie 
time  of  the  accident,  and  that  it  was  then  washed  oat  and  l»oken 
by  an  nnnsnal  and  extraordinary  storm  alone,  the  defendant  would 
not  be  liable.    Bnt  the  fact  that  defendant  had  leased  the  road 
from  another  (who  constmcted  it)  and  operated  it,  carrying  pa£8en- 
^rs  upon  it,  will  not  shield  defendant  from  liability  where  an  iu- 
jnry  is  sustained  by  reason  of  its  negli^nce.    Defendant  is  a  com- 
mon carrier  of  passengers,  and  as  snch  is  bound  to  see  that  its  road, 
whether  owned  or  leased,  is  safe  and  sufficient  between  the  points 
indicated  on  the  nassenger's  ticket    That  is  implied  by  his  con- 
tract, and  the  conaition  of  the  rails  and  road-bed  is  a  matter  of  at 
least  equal  importance  to  passenmrs  with  the  condition  of  the  cars 
in  whicn  they  ride,  and  the  road-bed  must  not  only  be  properly 
constructed,  but  must  be  kept  in  good  condition,  at  least  so  lar  as 
the  carrier  can  secure  it  by  care  and  diligence,  and  if  defendant 
failed  so  to  do  it  would  be  liable  though  only«a  lessee  in  the  same 
manner  and  to  the  same  extent  as  if  it  had  constructed  the  road  it- 
self.   For  if  there  is  any  one  duty  more  than  another  imperatively 
incumbent  upon  a  railroad  company,  it  is  to  have  their  track  in  a 
sound  and  saie  condition." 

7.  That  there  is  no  evidence  from  which  the  jury  can  find  the 
defendants  liable  to  the  plaintiff  for  the  alleged  negligence  of  run- 
ning the  locomotive  backward  with  the  tender  in  front. 

8.  That  there  is  no  evidence  from  which  the  jury  can  find  the  de- 
fendants liable  to  the  plaintiff  for  the  alleged  negligence  of  nin- 
ning  the  train  with  the  milk-car  in  the  last  place. 

Ans.  ''We  answer  these  points  affirmatively.  The  matters 
contained  in  these  points  would  not  be  sufficient  without  proof  that 
thev  caused  the  accident  or  contributed  directly  to  it ;  but  the  joiy 
will  consider  the  evidence  relating  to  the  matter  contained  in  these 
points  with  the  other  evidence  in  the  cause,  in  deciding  whether  or 
not  defendant  has  been  guilty  of  negligence." 
In  the  general  charge,  the  court,  mter  alia,  said : 
The  Supreme  Court  of  Pennsylvania  has  said  that  [when  a 
railroad  company  undertakes  the  transportation  of  a  passenger  for 
an  agreed  price,  the  contract  implies  that  they  are  provided  with  a 
safe  and  sufficient  railroad  to  the  point  indicated ;  that  their  cars 
are  staunch  and  roadworthy.]  (Fourteenth  assignment  of  error.) 
That  means  have  been  taken  beforehand  to  guard  against  every 
apparent  danger  that  may  beset  the  passengers ;  and  that  the  ser- 
vants in  charge  are  tried,  sdber  and  competent  men ;  that  when  in 
the  performance  of  this  contract  a  passenger  is  injured  without 
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fault  on  his  part,  the  law  raises  prima  facie  a  presnmption  of  neg- 
ligence and  tnrows  on  the  company  the  onus  of  showing  that  it  did 
not  exist ;  [that  where  a  passenger,  seated  as  Mr.  Anderson  has 
shown  yon  he  was,  in  a  railroad  car,  is  injured  in  a  collision,  or  by 
the  overthrow  of  a  car,  the  breaking  of  an  axle  or  other  part  of  the 
machinery,  he  is  not  required  to  do  more  in  the  fiM  instance  than 
to  prove  the  fact  and  snow  tlie  nature  and  extent  of  his  injury. 
A  prima  fade  case  is  thus  made  out,  and  the  onus  is  cast  upon  the 
carriers  to  disprove  negligence.]  .  .  .  (Fifteenth  assignment.) 

The  plaintiff  having  proven  that  he  purchased  a  ticket  from  a 
ticket  agent  of  the  railix)ad  company  at  Chester  Springs,  entitling 
him,  for  the  consideration  paid,  to  a  passage  from  that  point  to 
Schwencksville  and  return,  on  October  4th,  1877 ;  that  he  entered 
the  cars  on  that  day  and  seated  himself  therein  as  a  passenger,  and 
while  in  their  car  as  a  passen^r  he  was  injured  at  the  time  and 
place  and  in  the  manner  stated  by  the  witnesses ;  the  law  raises  a 

5 resumption  that  his  injuries  were  caused  by  the  negligence  of  the 
efendant,  which  presumption  may  bo  rebutted  by  uie  defendant ; 
[but  plaintiff,  by  his  proofs  presented,  made  out  what  is  termed  in 
law  a  prima  facie  case,  which,  had  the  defendant  offered  no  evi- 
dence, would  have  entitled  him  to  a  verdict,  and  which  threw  on 
the  defendant  the  onus  or  burden  of  disproving  negligence.]  •  •  • 
(Sixteenth  assignment.) 

[The  presumption  of  law  is,  as  we  have  stated  to  you,  that  the 
hijuries  of  the  plaintiff  were  caused  by  negligence  on  the  part  of 
the  defendant.  This  legal  presumption,  which  is  only  an  inference 
from  ireneral  experience,  remains  in  force  until  a  countervailin^c 
pram^ou  of  iQ  is  eetablkhed.  It  may  be  overthrown  and  rl 
peUed  by  the  defendant  proving  to  the  satisfaction  of  the  jury  that 
the  injury  complained  of  resulted  from  "  inevitable  accident,'^or,  as 
it  is  more  commonly  termed,  the  ^^  act  of  God,"  or  that  it  was  caused 
bj  something  against  which  no  human  foresight  and  prudence  could 
provide.]     (Seventeenth  assignment.) 

The  other  material  questions  raised  in  thd  court  below  wiU  be 
found  stated  in  the  opinion  of  this  court. 

The  verdict  was  for  the  plaintiff  for  $3500,  and  after  judgment 
thereon  the  defendant  took  this  writ,  and  alleged  that  the  court 
entered,  inter  alia,  as  set  forth  in  the  above  assignments  of  error. 

James  E.  Oowen,  H.  M.  ]^orth,  and  James  Boyd,  for  plaintiff  in 
error. — ^To  make  a  railroad  company  liable  to  a  passenger  for 
injuries  there  must  be  shown  a  want  of  due  care  on  the  part  of  the 
company :  Meier  v.  Pennsylvania  R.  R.  Co.,  14  P.  F.  Smith,  225 ; 
Adams  Express  Co.  v.  Sharpless  &  Sons,  27  Id.  616.  The  carrier 
of  passengers  does  not,  by  his  contract,  warrant  the  roadworthiness 
of  nis  roM  and  cars.  He  contracts  for  and  is  obliged  only  to  take 
due  care  to  carry  the  passengers  safely :  McPadden  v.  N.  i .  C.  R. 
R  Co.,  44  N.  y .  478 ;  Reedheard  v.  Midland  R.  R.  Co.,  2  Q.  B. 
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412 ;  4  Id.  379.  It  does  not  suffice  for  one  suing  for  an  injnrjie^ 
ceiv'ed  whilst  a  passenger  in  the  defendant's  cars,  to  prove  simplj 
that  while  being  so  carried  he  received  an  injury.  The  nature  of 
the  accident,  and  the  circumstances  attending  it,  must  be  such  as 
have  a  tendency  to  prove  negligence :  Lackawanna  and  Western  H 
R.  Co.  V.  Napheys,  9  Norris,  135 ;  Le  Barron  v.  East  Boston  Ferry 
Co.,  11  Allen  (Mass.),  312 :  Latch  v.  Runmer  Ry.  Co.,  3  H.  &  JS. 
930 ;  Deyo  v.  New  York  Central  R.  R.  Co.,  34  N.  Y.  9.  Here 
the  carrier  of  passengers  had  shown  that  the  embankment  had  been 
destroyed  by  an  extraordinary  storm,  and  it  surely  cannot  be  the  kw 
tliat  he  is  bound  to  go  further  and  show  another  defence  to  the  ac- 
tion, namely,  want  of  negligence  upon  his  part.  It  would  id  effect 
be  requiring  him  to  prove  two  facts  as  a  defence,  the  ^^  act  ofGod^ 
and  ^^  due  care"  upoD  his  part,  either  one  of  whic^  would  be  a  suffi- 
cient defence.  See  Memphis  and  Charleston  R.  R.  Co.  v.  ReeTes, 
10  Wallace,  176 ;  Farnham  v.  Camden  and  Amboy  R  .R  Co.,  5  P. 
F.  Smith,  53 ;  Express  Co.  v.  Sands,  Id.  140 ;  Patterson  v.  Clvde, 
17  Id.  500 ;  Forbes  v.  Dallet,  9  Phila.  R.  615 ;  Livezey  v.  Piiikr 
delphia,  14  P.  F.  Smith,  106. 

The  court  erred  in  the  instiiiction  to  the  jury  that  to  entitle  the 
plaintiff  to  claim  exemption  by  reason  of  the  act  of  God,  the  set 
must  have  been  of  such  a  character  that  no  human  foresight  and 
prudence  could  have  provided  against  it :  Whart.  on  Neglieenoe, 
sec  557 ;  Philadelphia  and  Reading  R.  R.  Co.  v.  Adams,  8  JSorriBj 
31 ;  Pennsylvania  R.  R.  Co.  v.  Fries,  6  Id.  234.  In  providing 
drainage  for  the  embankment,  if  the  plans  and  directions  of  a  com- 

{)etent  and  skilful  engineer  were  followed,  the  defendant  was  re- 
ieved  from  all  liability  for  the  results  of  the  accident:  ArdescoOil 
Co.  V.  Gibson,  13  P.  F.  Smith,  146 ;  Mansfield  Coal  Co.  v.  McEneiy, 
10  Norris,  185. 

John  H.  Brinton,  William  Aug.  Atlee,  Charles  H.  Pennypacker, 
and  B.  F.  McAtee,  for  defendant  in  error. — ^The  charge  of  the 
court  is  in  the  langajji^  used  by  Judge  Woodward  in  Sullivan  v. 
Philadelphia  and  Reading  R.  R.  Co.,  6  Casey,  234,  which  is  twice 
referred  to  and  approved  in  Meier  v.  Pennsylvania  R.  R  Qo.,  14 
P.  F.  Smith,  225,  and  approved  in  ipsissimis  verbis  in  Delaware, 
Lackawanna  and  Western  jR.  R.  Co.  v.  Napheys,  9  Norris,  135.  If 
the  injury  was  occasioned  by  the  error  of  tne  engineer,  then  the  en- 
gineer was  not  competent  or  he  would  not  have  committed  the 
error ;  if  it  was  occasioned  by  his  negligence,  then  the  defendant  is 
responsible,  for  while  carriers  of  passengei-s  do  not  insure  the  safety 
of  passengers,  they  certainly  do  contract  that  there  has  been  no  neg- 
ligence in  the  construction  or  maintenance  of  the  roadway  or  roll- 
ing-stock, and  that  there  will  be  none  in  the  running  of  the  train. 
Nor  can  it  make  any  difference  that  the  defendant  here  occupies 
the  position  of  a  lessee.  It  was  the  carrier  and  it  was  tJie  party  to 
the  contract ;  it  contracted  with  the  defendant  that  there  had  been 
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no  negligence  in  the  construction  or  maintenance  of  the  roadway  over 
which  it  agreed  to  carry  him,  and  that  contract  having  been  broken, 
it  must  answer  for  the  breach.  In  Grote  v.  Chester  and  Holly- 
head  R.  R.  Co.,  2  Exch.  Eep.  251,  cited  and  approved  in  Francis 
V.  Cockrell,  Iaw  Rep.  5  Q.  J3. 184,  the  court  says :  "  It  cannot  be 
contended  that  the  defendants  are  not  req)onsible  for  the  accident 
merely  on  the  ground  that  they  have  employed  a  competent  person 
to  construct  the  bridge."  See  also  Brehm  v.  The  Great  W  estem 
Ry.  Co.,  34  Barb.  275. 

GoKDOK,  J. — As  those  rulings  of  the  court  below  which  put  the 
burden  of  proof  upon  the  defendant,  plaintiff  in  error,  have  been 
treated  in  tne  argument  in  this  court  as  of  primary  importance,  we 
will  first  examine  and  dispose  of  the  exceptions  to  them.  These  ex- 
ceptions are  numbered,  respectively,  14,  15, 16  and  17,  and  the  rul- 
ings of  which  they  complain  may  be  summed  up  as  follows :  that 
where  for  a  consideration  a  railroad  company  undertakes  to  transport 
a  passenger  from  one  point  of  its  line  to  another,  there  arises  an  im- 
plied contract,  upon  part  of  the  company,  that  it  has,  for  that  pur- 
pose, provided  a  safe  and  sufficient  road,  and  that  its  cars  are  sound 
and  roadworthy ;  that  where  the  passenger  is  injured  by  any  acci- 
dent arising  from  a  collision  or  defect  in  machinery,  he  is  required, 
in  the  first  place,  to  prove  no  more  than  the  fact  of  the  accident 
and  the  extent  of  his  injury  ;  that  a  prima  facie  case  is  thus  made 
out,  and  the  onus  is  cast  upon  the  carrier  to  disprove  negligence ; 
that,  in  the  case  trying,  the  legal  presumption  was  that  the  in- 
juries to  the  plaintin  were  caused  by  the  negligence  of  the  defend- 
ant, and  that  this  presumption  continued  until  a  countervailing  pre- 
somption  of  fact  was  estaolished.    To  this  the  learned  judge  added, 
that  this  prima  facie  presumption  might  be  overthrown  by  proof, 
to  the  satisfaction  of  the  jniy,  that  the  injury  complained  of  re- 
sulted from  inevitable  accident,  or  from  something  against  which 
no  hnman  prudence  or  foresight  could  provide.    xTow,  we  must 
say,  the  able  argument  of  the  learned  counsel  to  the  contrary  not- 
withstanding, that  a  better  summary  of  the  law  governing  cases  of 
this  kind  could  scarcely  have  been  framed.    It  is,  indeed,  almost  a 
transcript  of  the  ruling  of  this  court,  as  delivered  by  Mr.  Justice 
Woodward,  in  Sullivan  v.  The  R.  R.  Co.,  6  Casey,  234.    The  case 
referred  to  being  in  point,  it  ought,  of  itself,  to  settle  this  part  of 
the  present  contention,  unless  there  are  other  cases  on  our  books 
which  teach  a  contrary  doctrine.     But,  so  far  from  this  being  so, 
the  very  contrary  is  the  fact.    In  Laing  v.  Colder,  8  Barr,  479,  Mr. 
Justice  Bell  says,  when  speaking  of  the  responsibility  of  passenger 
carriers:  "But  though  in  legal  contemplation  they  do  not  warrant 
the  absolute  safety  of  passengers,  they  are  yet  bound  to  the  exer- 
cise of  the  utmost  diligence  and  care.     The  slightest  neglect  against 
which  human  prudence  and  foresight  may  guard,  and  by  which 
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hurt  or  loes  is  oocasioned,  will  render  them  liable  to  answer  in  dam- 
ages. Nay,  the  mere  happening  of  an  injurious  accident  raises^ 
prima  facie,  a  presumption  of  neglect,  and  throws  upon  the  carrier 
the  onus  of  showing  it  did  not  exist.  This  punctilious  attention  to 
the  safety  of  the  passenger  embraces  the  duty  of  providing  strong 
and  sufficient  carriages,  or  other  conveyances  for  the  jonrney,  in 
every  respect,  sea,  road  and  river  worthy ;  safe  and  steady  Ikh^cs, 
or  other  means  of  progression,  and  skilful  drivers,  conductors  and 
other  aeents,  whose  duty  it  is  to  use  every  precaution  against  dan- 
ger," This  language  is  certainly  very  strong,  full  and  to  the  point, 
and  Sullivan  i;.7Fhe  H.  R.  Co.  is  but  an  iteration  of  it.  Both  these 
cases  are  cited  by  Mr.  Justice  Agnew  in  Meier  v.  The  K.  R  Co., 
14  P.  F.  Smith,  225,  and  their  language  reiterated.  Furthennore, 
in  the  case  of  the  Delaware,  Lackawanna  and  Western  £.  R  Co. 
v»  Kapheys,  9  Norris,  135,  Mr.  Justice  Sterrett  makes  use  of  the 
following  Iws^age :  ^^  If  a  passenger  seated  in  a  railroad  car  is  in- 
jured in  a  collision,  or  by  tne  overthrow  of  a  car,  the  breaking  of 
a  wheel,  axle  or  other  part  of  the  machinery,  he  is  not  requir^  to 
do  more,  in  the  first  instance,  than  to  prove  the  fact,  and  show  the 
nature  and  extent  of  the  injury.  A  prima  fade  case  of  negligence 
is  thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  dyusprove 
negligence."    It  is  thus  manifest,  that  the  rulings  of  the  learned 

i'udge  of  the  court  below,  on  this  point,  are  abundantly  supported 
>j  uie  rulings  of  this  court,  and  that  the  exceptions  taken  thereto 
must  be  dismissed.  In  immediate  connection  with  this  part  of  the 
case,  the  refusal  of  the  court  to  affirm  the  defendant's  sixth  point 
may  be  considered.  That  point  required  the  instruction,  that  u  the 
raiJroad  in  question  had  been  constructed  under  the  supervision 
of  a  competent  engineer,  and  that  the  drain^e,  at  tne  place 
where  the  accident  happened,  was  provided  lor  in  a  manner 
directed  and  approved  by  him,  that  subsequently  the  road 
was  leased  to  the  defendant,  and  that  the  embankment  was 
washed  out  by  a  storm  of  unusual  violence,  the  defendant 
was  not  liable  for  any  error  of  judgment  of  the  enpneer, 
even  if  such  error  occasioned  the  accident  This  point,  curionsly 
enough,  draws  upon  the  doctrine  of  inevitable  acciaent  to  help  out 
a  principle  of  law,  sufficiently  strong,  in  a  proper  case  for  its  appli- 
cation, to  stand  alone.  It  is  a  principle,  tne  latest  enunciation  of 
which  is  found  in  the  case  of  the  Mansfield  Coal  and  Coke  Co.  v. 
McEnery,  10  Norris,  185,  in  which  it  was  held  to  be  a  sufficient 
answer  to  an  action  brought  by  an  employee,  for  an  iniury  resulting 
from  the  falling  of  a  bridge  of  the  company  by  whicn  he  was  em- 
ployed, that  such  bridge  had  been  built  by  a  competent  builder, 
^ut  this  doctrine  can  have  no  application  to  the  case  in  hand,  and 
for  the  very  good  reason  that  a  passenger  is  not  an  employee.  The 
one  bv  his  contract  is  presumed  to  run  the  ordinary  risks  of  the 
machinery  and  appliances  he  is  engaged  to  supervise  or  use ;  he  is 
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aleo  held  to  a  knowledge  of  the  character  and  obvions  defects  of 
gadi  maehineiy  and  appliances,  as  well  as  the  skill  and  habits 
of  his  co-servants.  A  passenger,  on  the  other  hand,  neither  can 
know,  nor  is  presnmed  to  know,  anything  abont  these  things.  He 
paid  for  his  passage,  and  he  is  wholly  passive  in  the  hands  and 


at  the  mercy  of  the  transportation  company  and  its  agents.  The 
doctrine  advocated  by  tine  defendant^  counsel,  by  which  the 
paseenger  wonld  be  pnt  on  a  par  witii  an  employee,  will  not  do ;  it 
accords  neither  with  reason  nor  precedent.  The  cases  of  Grote 
V.  The  Ohester  and  Hollyhead  K.  B.  Co.,  2  Ex.  251,  and  Francis 
V.  Cockrell,  Law  Sep.,  6  Q.  B.  184,  are  fnll  in  point.  In  the 
former,  the  action  was  by  a  passenger  against  a  railroad  com- 
pany for  damages  resulting  from  the  oreaking  down  of  a  bridge 
whim  the  train  was  passing  over  it,  and  it  was  held,  that  whilst  it 
waB  a  question  for  the  inry,  whether  the  defendant  had  engaged 
competent  ^igineers,  who  had  adopted  the  best  method  and  nsed 
the  best  materials  in  the  construction  of  the  bridge,  yet  the  mere 
fact  of  its  having  engaged  such  persons  would  not  relieve  it  from 
the  consequences  of  an  accident  arising  from  a  deficiency  in  the 
work.  In  the  latter,  the  action  was  for  damans  resulting  to  the 
plaintiff  from  the  breaking  down  of  a  grand  stand,  erected  for 
the  viewing  of  certain  races,  and  which  nad  been  built  by  a  com- 

tetent  person,  and  leased  to  the  defendant,  he,  the  defendant, 
aving  received  a  compensation  from  the  plaintiff  for  admission  to 
the  stand ;  it  was  held,  that  the  plaintifE  could  sustain  an  action 
against  the  defendant  for  the  damage  thus  sustained,  although  the 
defendant  was,  himself,  free  from  aU  negligence,  and  had  employed 
a  competent  person  to  erect  the  stand.  In  view  of  these  author- 
ities, we  have  no  doubt  but  that  this  sixth  point  was  properly 
Tefnsed,  and  that  the  court  was  right  in  saying  to  the  jury  that  the 
mere  fact  of  the  defendant  being  a  lessee  of  the  road  did  not 
release  it  from  the  consequences  of  its  own  neglect,  and  that  it 
was  bound  to  see  that  its  road,  whether  owned  or  leased,  was  safe 
and  sofScient  between  the  points  indicated  on  the  plaintifPs  ticket. 
The  defendant's  counsel,  nowever,  most  earnestly  contends  that 
Aese  rules  do  not  apply  to  the  case  in  hand,  because  the  accident 
▼M  occasioned  by  a  condition  of  things  which  the  company  could 
neither  foresee  nor  provide  against;  that  it  was  the  immediate 
i^t  of  the  great  rain  storm  which  occurred  at  that  time;  a 
storm  nnnreoedented  in  the  history  of  the  country,  and  one  which 
set  at  denanoe  all  hmnan  skill  and  prudence.  Th^  however,  was 
the  very  point  in  controversy,  and  tne  learned  judge  told  the  jury 
^  if  the  facts  were  as  al>ove  stated,  they  must  find  for  the  de- 
fendant. 

But  he  also  told  them  that  if  the  immediate  cause  of  the  disaster 
^v  the  want  of  a  proper  construction  or  drainage  of  the  embuik- 
iQ^t,  the  fact  of  the  storm  would  not,  of  itself,  avail  as  a  defence. 
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In  this  we  think  he  was  correct.  The  engineers  who  were  ex- 
amined on  part  of  the  plaintiff  were  of  the  opinion  that  tbe 
embankment  was  not  properly  drained,  that  the  arrangements  for 
that  purpose  were  faulty,  and  that  had  there  been  a  culvert  through 
it  of  proper  dimensions,  the  rain-fall,  ^reat  as  it  was,  would  have 
produced  no  serious  impression  upon  it.  It  is  true,  indeed,  tbt 
the  experts  produced  upon  part  of  the  defendant  were  of  a  different 
opinion.  But  the  jury  behoved  the  former  rather  than  the  latter ; 
this  they  had  a  perfed;  right  to  do,  and  so  the  matter  ends  so  far 
as  either  this  court  or  the  court  below  is  concerned.  In  this  con> 
nection  we  may  notice  the  complaint  embodied  in  the  tenth  aesign- 
ment.  John  A.  Wilson  was  asked  by  the  defendant's  connsd 
what  practical  experience  he  had  as  to  the  effect  of  a  down-ponr 
of  rain  upon  a  s^ong  and  well-built  railroad  embankm^it,  when 
the  case  was  not  complicated  by  any  question  of  drainage.  On 
objection  this  question  was  ruled  out.  About  the  rectitude  of  ftis 
ruling  we  might  have  some  doubt,  but  as  the  question  was  immedi- 
ately afterward  put  in  a  slightly  different  form,  and  without  objec- 
tion, fully  answered,  we  cannot  see  tliat  the  defendant  has  anything 
material  of  which  to  complain.  The  proposal  to  prove,  by  the 
same  witness,  that  water  is  used  in  hyoraulic  mining,  and  that  it 
gains  force  by  being  thrown  from  an  elevation,  was  properly  roled 
out,  since,  however  well  it  might  have  served  to  illustrate  hydraulic 
mining  in  the  west,  it  had  nothing  to  do  with  the  case  in  hand. 
The  exceptions  covered  by  the  3d,  4th,  5th,  6th,  7th,  8th  and  9th 
assignments,  seem,  at  first  blush,  far  more  serious,  and  the  qnes- 
tions  therein  stated  ought  not  to  have  been  allowed ;  nevertheless, 
an  examination  of  the  testimony  satisfies  us  that  no  harm  was  done 
thereby  to  the  defendant,  since  the  answers  were  such,  and  sach 
only,  as  the  plaintiff  would  have  been  entitled  to  had  the  ques- 
tion been  properly  framed.  The  questions  complained  of  were, 
"What,  in  your  opinion,  would  be  a  proper  method  of  building 
the  road  at  that  pomt?"  and,  "  What,  in  your  judgment,  would  it 
be  proper  for  the  lessee  or  user  of  a  railroad  to  do  at  a  point  like 
that,  if  he  saw,  when  he  took  possession,  no  provision  for  drain- 
age ?"  The  first  of  these  is  objectionable  in  that  it  is  too  general 
and  indefinite,  and  calls  upon  the  witness  for  his  opinion,  not  only 
upon  what  ought  to  have  been  done  to  insure  the  permanence  and 
stability  of  the  road  at  the  point  in  controversy,  but  also,  as  to 
how  it  ought  to  have  been  constructed  in  every  and  all  particulars, 
though  such  particulars  might  be  foreign  to  the  matter  in  issue — 
the  proper  drainage  of  the  embankment.  The  second  is  lesB 
objectionable,  since  it  calls  the  attention  of  the  witnesses  to  the 
controverted  point,  the  drainage  as  above  stated.  When,  however, 
we  come  to  examine  the  answers  of  the  experts,  we  find  them  such 
as  were  legitimate  and  proper.    Mr.  Slaymaker  says,  "I  would 
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isertainly  adopt  some  way  of  pafifiing  the  water  whieh  should  gather 
inthat  oaBin.       Mr.  Wright:  ^^I  should  thiuk  the  proper  thing 
would  be  to  make  provision  for  drainage  such  as  the  circumstances 
seemed  to  require."    Mr.  Sharpless :  ^^  I  think  it  would  be  his 
duty,"  that  is  the  lessee's,  ^^  to  provide  some  means  of  drainage  to 
£et  rid  of  the  water ;"  and  the  testimony  of  Messrs.  Osborne  and 
Mifflin  is  of  the  same  import.    It  will  thus  be  seen  that  whilst  the 
questions  were  not  such  as  they  ou^ht  to  have  been,  the  answers 
were  unexceptionable,  hence,  no  injury  resulted  to  the  defendant 
from  the  error  committed  by  the  court.    Again,  complaint  is  made 
of  the  answers  to  the  defendant's  7th  and  8th  points.     .These 
points  required  the  court  to  instruct  the  juir,  that  there  was  no 
evidence  from  which  thev  could  find  the  defendant  liable  to  the 
plaintiff  for  alleged  negligence  in  running  the  locomotive  back- 
wards, with  the  tender  in  front  and  milk-car  in  the  rear.     The 
aiiswer  was  as  follows:   ^^We  answer  these  points  affirmativelv. 
The  matters  contained  in  these  points  would  not  be  sufiicient  with- 
out proof  that  they  caused  the  accident,  or  contributed  directly  to 
it;  but  the  jury  will  consider  the  evidence  relating  to  the  matters 
contained  in  these  points  with  other  evidence  in  the  case,  in 
deciding  whether  or  not  defendant  has  been  guilty  of  negligence." 
This  answer  is  somewhat  ambiguous,  but  as  it  is  more  favorable  to 
the  defendant  than  it  ought  to  have  been,  we  cannot  understand 
why  it  is  complained  of.     Three  locomotive  engineers  say  that  an 
en^e  running  backwards  cannot  be  so  readily  handled  as  when 
in  its  proper  position,  and  that  the  light  is  unsteady  and  unreliable. 
Indeed,  any  one  might  know  that  running  an  en^ne  hind  end 
foremost,  with  the  tender  in  front,  especially  at  night  and  in  a 
storm,  when  the  utmost  vigilance  is  required,  was,  in  itself,  a  dan- 
^rous  circumstance.     Then,  as  to  the  position  of  the  milk-car,  it 
18  sufficient  to  say  that  the  defendant's  own  rules  condemned  that, 
and  pronounced  such  an  arrangement  dangerous.     In  this  instruc- 
tion the  court  erred,  but  the  error  consisted  in  not  negativing,  and 
that  emphatically,  the  defendant's  points.    We  next  turn  to  the 
first  assignment,  which  complains  of  the  admission  of  the  question 
put  on  part  of  the  plaintiff,  "  What  is  vour  estimate  of  your  in- 
juries in  money?"     This  question  ought  not  to  have  been  per- 
mitted, but  the  exception  is  rather  to  the  question  than  to  the 
answer,  for  the  answer  simply  amounts  to  nothing.    It  was,  ^^^  I 
would  sooner  have  my  health  than  ten  thousand  dollars."     This, 
of  course,  oomes  to  nothing  in  the  way  of  fixing  value,  and  it  was 
so  treated  by  the  court,  for  the  jury  was  instructed  that,  upon  this 
subject  there  was  no  evidence,  and  under  proper  directions  that 
body  was  Allowed  to  fix  the  damages  as  they  should  think  just 
from  an  the  circumstances  of  the  case.    Moreover,  that  this  t^ti- 
mony  produced  no  effect  upon  the  jury  is  obvious  from  the  verdict 
6  A.  ft  S.  R  Gas.— 97 
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The  error  thus  being  harmleas,  we  cannot  reveise  the  esBe  <m 
ftcoonnt  of  it.    In  the  remaining  exceptions  we  difioover  notlung 
reqniring  comment,  and  without  more  tney  are  dismissedL 
Judgment  affirmed. 

A  motion  for  a  re-argmnent  was  enbeequently  made,  which  the 
court,  on  June  Slst,  1880,  refused. 

The  unportaQt  points  raised  in  the  principal  case  are  two  in  number^  viz. : 

1.  What  is  it  necessary  for  the  plaintiff  to  prove  in  actions  brought  a^unst 
railway  companies  for  injuries  occasioned  to  paaseagers,  in  order  to  make  out 
a  prima  facie  case? 

d.  How  far  is  the  duty  of  a  railway  company  to  a  passenger  diichaiged  by 
the  employment  of  careful  and  responsible  parties  to  construct  its  Tehides  and 
road  bed! 

These  will  be  considered  in  succession. 

1.  It  is  laid  down  by  some  authorities  that  the  mere  happmlng  of  sa 
injurious  accident  raises,  prima  facie,  a  presumption  of  n^ect  on  the  psit 
of  the  company,  and  throws  upon  it  the  onus  of  showing  that  such  neglect 
did  not  exist  Laing  v.  Colder,  8  Penn.  St.  479;  Qalena,  etc.,  R  Co.  «. 
Tarwood,  17  III.  609;  Bomp  «.  Wilmington,  etc.,  R  Co.,  9  Rich.  Law,  84; 
Stokes  e.  Saltonstall,  18  Pet.  181;  Christie  «.  Origgs,  2  Camp,  79. 

'It  is  beliered,  however,  that  this  is  by  far  too  broad  a  statement  of  the  law. 
It  is  not  every  accident  occurring  to  a  passenger  upon  a  railroad  whidi  can 
be  viewed  as  raising  a  prima  facie  presumption  that  the  company  has  been 
in  fault. 

The  injury  mav  be  caused  by  something  wholly  disconnected  with  the  duty 
of  the  company  m  relation  to  a  passenffer,  as,  for  example,  by  a  shot  fired  by 
a  person  standing  alongside  of  the  tra^  The  mere  proof  of  such  an  in  joxy 
would  surely  raise  no  presumption  of  neglect  on  the  part  of  the  ecmipaBy. 
Kansas  Pacific  R  R  Co.  «.  IGll^,  2  Col.  442;  Curtis  e.  Rochester  and  Syia- 
cuse  R  R  Co.,  18  N.  T.  584. 

8o%here  the  injury  has  been  occasiuned  by  some  Toluntaiy  act  of  the  pasKa- 
ger,  which,  though  not  amounting  to  contributory  negUgenoe,  has  nevertfaekv 
beeh  the  sole  cause  of  the  injury.  Here  also  no  presumption  of  n^ligeiice  on 
^e  company's  part  can  be  saHl  to  arise  from  the  mere  fact  of  the  aceideDt% 
having  occurrea.  Thus  where  a  passenger,  by  a  voluntary  motion,  ean|^ 
his  hand  in  a  car  door,  which,  swinging  to,  inflicted  an  injury  upon  hm, 
it' was  held'  that  the  plaintiff  had  not  nuide  out  his  case  by  simply  proviag 
the  occurrence  of  the  accident,  but  must^  in  order  to  entitle  him  to  reeow, 

5 rove  further  some  radical  defect  in  the  construction  or  order  of  the  dooc 
Letropolitan  R  R  Co.  e.  Jackson,  L.  R,  8  App.  Cas.  198.  A  similir  doe- 
trine  was  enunciated,  where  the  plaintiff's  decedent,  in  getting  off  theeaiSi 
fell  from  the  platform  abd  was  cruised  under  the  whe^s.  Bulroad  Oa.  a 
Mitchell,  11  Heisk,  400.  The  same  principle  applies  where  tiie  acddeat  is 
the  result  of  some  alleged  defect  or  defldency  equally  evident  to  the  plsiatiff 
and  to  the  company.  Here  too  mere  proof  of  tlw  occurrence  of  the  acddent 
is  insufilcient  to  sustain  the  plun  tiff's  case.  Thus  in  D.,  L.  &  W.  R  &  C6. 
V,  Napheys,  1  Am.  and  iShg.  R  R  Cas.  52,  where  the  injury  to  the  plabtiff 
was  occaAoned  by  her  bang  obli|;ed  to  ^mp  dorwa  a  oar  step  woiehwaB 
alleged 'to  be  of  unusual  height,  it  was  held  that  she  was  bound  to  proro 
affirmatively  that  the  company  was  negMmit  in  nroviding  so  high  a  step 
before  she  would  be  entitled  to  recover.    See  also  Le'fianon  e.  Bast  Boston 


Ferry  Co.,  11  Allen,  812^  where  tile  SAile'db6trinie''was^aimovRiced  in  a 
where  the  plaintiff  was  injured  by  reason  of  a^  j6lt  of-hiS*w<igon,  ocessioBed 
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fa^tbe  ccmstractum  of  the  flap  of  the  defendant's  ferry-boat,  ia  such  manner 
tbit  it  did  not  unite  perfectly  with  the  surface  of  the  wharf. 

The  true  rule  which  is  applicable  is  thus  laid  down  in.Bheannan  and  Bed- 
field  on  Negligence,  $  278,  p. 

*'The  law  requires  in  an  action  against  a  carrier  fcnr  injuries  suflEered  by  a 
putenger,  prima  facie  proof  that  the  proximate  cause. of  such  injuries  was  the 
wsDt  of  something  which,  as  a  ffeneral  rule,  the  carrier  was  bound  to  supply, 
or  the  presence  of  something  which,  as  a  general  rule,  the  carrier  was  bound 
to  keep  out  of  the  way,  under  the  circumstances  of  the  case  so  far  as  they 
a[;pear.  Qaring  established  so  much,  the  plaintiff  is. entitled  to  recover, 
witboot  pcoTing  affirmatively  that  the  surrounding  circumstances  were  of 
thatoidiotfy  character  to  which  the  general  rule  was  meant  to  apply/' 

It  is  believed  that  this  statement  of  the  law  is  substantially  borne  out  by 
the  snthorities.  The  reasons  jrhich  have  led  the  courts  to  adopt  it  are  thus 
idmiiably  stated  by  Selden,  J.,  in  Curtis  e.  Bochester.and  Syracuse  B.  U. 
Co.,  18  N.  Y.  684. 

"In  r^^ard  to  the  carria^s  and  other  apparatus  used  for  the  carrying  of 
pufleogeis,  railroad  companies  are  under  the  same  obligation  as  in  the  case  of 
the  carrier  upon  common  roads.  They  make  and  own  their  road,  and  have 
the  eidosive  control  of  that  and  of  every  part  of  the  machinery  and  appara- 
tus wed  in  conneetlon  with  it.  Passengere  have  no  means  of  knowing,  nor 
aay  power  of  remedying  its  defects,  but  are  forced  to  trust  their  lives  and 
pmou  to  the  care  and  watchfulness  of  the  agents  of  the  company.  The 
utter  is  therefore  bound  to  see  that  the  road  and  all  its  appurtenances  are  in 
perfect  order  and  free  from  any  defeet  which  the  ntmost  vigilance,  aided  by 
the  highest  d^ree  of  knowledge  andt  skill,  could  discover  or  prevent. 

**CeMe<}iieBtly,  .whenever  it  appears  that  the  accident  was  caused  by  any 
defideacy  m  the  road  itself,  the  cars  or  any  portion  of  the  apparatus  belong- 
iBg  to  the  company  and  used  in  connecticm  with  its  business,  a  presumption 
of  negligence,  on  the  part  of  those  whose  duty  it  was  to  see  that  everything 
vsB  in  order,  immediately  arises;  it  being  extremely  unlikely- that  any  defect 
>tM>Qld  exist  of  so  hidden  a  nature  that  no  degree  of  skill  or  ^sare  could  have 
fonaeen  or  discovered  it.  ^ 

Accordingly  it  has  been  held  that  where  the  accident  is  occasioned  by  the 
pna^  way  of  an  embankment,  proof  of  the  occurrence  of  the  accident  alone 
coottitntes  a  prima  facie  case  for  the  plaintiff.  Great  Western  {I.  B.  Co.  e. 
Bnid,  1  Mov.  P.  C.  C.  (N.  8.)  101,  contra;  Withers  e.  North  Kent  B.  Co., 
27  L  J.  (Sxeh«)  417.  So  wbese  'the  accident  has  been  occasioned  by  the 
tarn  running  off  the  tiack.  Carpue  e.  London,  etc.,  B.  Co.,  5  Q.,B.  749; 
SjdliftB  «.  PhihL,  etc.,  B.  Co.,  80  Pa.  St.  234;  PitUburg,  etc.,  |i.  Co.  e. 
Thoopsoa,  M  Bl.  188,  contra;  Bird  v.  Great  Northern  R  Co.,  28  L.  J.  8. 
Or  bj  collision  witii  another  train.  New  Orleans  B.  Co.  e.  AUbntton,  88 
MiaB.242.  Or  with  an ;  object  projecting  from  another  train  on  a  parallel 
^>ek.  Walker  e.  SrieR  B.  Co.,  63  Barb.  260.  Or  by  the  breaking  down 
o'  the  CUB  or  aiMnne.  Meier  9.  Pennsjlvania  {t.  B.  Co.,  64  Pa.  St.  225; 
Toledo,  etc,  R  K.  Co.  e.  Beggs,  85  IlL  80.  Or  by  the  striking  of  some 
'inkoownsnbstanoe^against  the  cars.  Holbrook  e.  TJtica,  etc.,  R  Co.,  12  N. 
I-  W.  Or  by  tbe  jolting  of  the  cars  while  switching.  B.  R  Co.  e.  PolUud, 
'^  WalL  841.  Or  by  the  striking  of  an  animal  straying  upon  the  track. 
»*»««.  New  Totk,  etc.,  R  R  Co.,  18  N.  Y.  408.  Or  by  the  destruction 
oU bridge,    fluryeri?.  Hannibal  and  St.  Jo.  R  R.Co.,  87  Mo.,  240. 

wltr-ileeisioQS  have. been  rendered. in  actions. against  o^er  common 
^^^inerB  for  injuries  to  passengers.  Accordingly  it  has  been  held  in  actions 
"CiiABt  stage  proprietors  that  where  the  accident  occasioning  the  injury 
^'^f^md  by  reason  of  the  overturning  of  the  stage,  proof  of  its  occurrence 
^^^■^titoted  a  prima  fade  case.  Stokes  e.  Saltonstall,  18  Pet.  181 ;  McKenney 
t.S«U,  1  McL.  640;  Fairchild  v.  Cal.  Stage  Co.,  18  Cal.  629.    So  where  it 
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was  oocaaioned  by  the  cominff  off  of  the  wheeL  Ware  «.  Gaj,  11  Pkk.  IM. 
Or  by  the  hones  kicking  torough  the  panel.  Simpson  «.  London,  etc, 
Omnibus  Co.,  L.  R,  6.  O.  P.  890.  Or  starting  out  while  the  psaenger  is 
alightinff.  Roberta  e.  Johnson,  58  N.  T.  613.  Or  by  the  bursting  of  i  Itfflp, 
the  bur&n  of  proof  being^  on  defendant  to  prove  that  the  oil  usmL  ms  goMi 
and  non-ezploeiTe.     Wilkie  v.  Bolster,  3  £.  D.  Smith,  827. 

And  in  an  action  against  a  steamboat  company  for  injuries  oocssioned  Irr 
the  bursting  of  the  boUer  of  a  steam  Tessel,  the  pluntiff  by  proruig  tlie  sea- 
dent  will  be  deemed  to  have  made  out  a  prima  fade  case. 

3.  It  seems  to  be  well  settled  that  the  duty  of  a  railroad  oomnmy  to  its 
employees  to  furnish  a  safe  road  bed  and  suitable  rolling  stock  is  &efaaiged 
if  careful  and  competent  persons  be  employed  to  construct  the  road  bed  and 
manufacture  the  roiling  stock.  But  the  law  is  far  otherwise  ss  regards  pss^ 
sengers.  The  duty  of  the  railroad  company  to  them  in  this  respect  is  rniieh 
more  mperative.  Even  if  careful  and  competent  persons  be  employed,  tbe 
railroad  company  will  notwithstanding  be  liable  for  any  defect  in  thdr  work 
which  could  have  been  prevented  by  the  exercise  of  extraordinaiy  caie  sod 
diligence;  such  persons  being  deemed  merely  the  agents  or  servuitB  of  tbe 
company. 

This  rule  applies  with  relation  to  the  manufacture  of  rolling  stock  ^goi- 
man  e.  West  R.  Corp.,  13  N.  Y.  9;  Carroll  e.  Staten  Island  R.  R.  Co.,  56 K. 
T.  126;  Caldwell  e.  New  Jersey  Steamboat  Co.,  58  N.  Y.  126;  Burns  f.Goii, 
etc.,  R  Co.,  Irish  R.,  18  C.  L.  (N.  S.)  648.  See  contra.  Grand  Rapids^  etc, 
R  Co.  V.  Huntley,  88  Mich.  687.  And  was  applied  in  the  first  of  the  tbore- 
named  cases  with  perhaps  undue  severity.  Tne  accident  which  bad  oect- 
sioned  the  injury,  to  recover  damages  for  which  suit  was  brought,  hid  been 
occasioned  by  the  breaking  of  an  axle  on  one  of  the  defendant  compssys 
cars.    The  court  charged  as  follows: 

''Although  the  de^ndant  purchased  his  axles  and  cars  of  eztenaTesod 
skilful  manufacturers,  who  in  the  exercise  of  their  skill  knew  of  no  test  sad 
used  no  test  to  discover  latent  defects  in  axles,  yet  if  there  were  soy  testi 
known  to  others,  and  which  should  have  been  known  and  employed  by  tbe 
manufacturers,  as  men  professing  skill  in  their  particular  business  . 
defendant  was  gully  of  negligence  in  not  using  this  test,  provided  tbe  injiny 
occurred  to  the  plaintiff  by  reason  of  a  defect  which,  by  such  test,  might 
have  been  discovered.** 

On  appeal  this  instruction  was  approved  and  sustained  in  an  etoborste 
opinion.  The  rule  above  laid  down  also  applies  to  the  construction  of  tbe 
road  bed«  Thus  where  the  injury  was  occasioned  by  the  rolling  of  a  isrge 
stone  from  an  embankment  upon  a  passing  tnun  whereby  a  panenger  wss 
injured,  it  was  held  that  the  railway  company  could  not  shield  itself  from 
liability  by  showing  that  it  had  employed  a  competent  person  to  coMtrnct 
the  embankment.  Virginia,  etc.,  R.  R.  Co.  e.  San^r,  15  Gratt.  230.  A 
similar  doctrine  was  held  where  the  injury  was  occasioned  by  the  breaking 
of  a  bridge.  Grote  e.  Chester,  etc.,  R  Co.,  2  Exch.  261 ;  Brehm  f.  Gt. 
Ifestern  R  Co.,  84  Barb.  266.  . 

See  also  Francis  e.  Ackrell,  L.  R,  6  Q.  B.  184,  and  tbe  mstnictions  ol 
Wightman,  J.,  in  Brazier  e.  Polytechnic  Institute,  1  P.  &  F.  607.  See  aw 
to  D.,  L.  &  W.  R  R  Co.  e.  Napheys,  1  Am.  &  Eng.  R  R  Cases,  52. 

See  as  to  obligation  of  railroad  companies  with  reference  to  the  c^'d'^ 
tion  of  embanlunents,  ordinary  and  extraordinary  floods,  etc,  note  to  Wj- 
&  Ohio  R  R  Co.  V.  Sulphur  Spring  Independent  School  Dirtrict,  9iit  • 
Eng.  R  R  Cas.  166. 
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John  P.  Shafee. 

(U  Temu  SeporU,  UU    4pra  11,  1881.) 

An  amendment  which  was  flled  to  a  pleading  before  the  ado^ion  of  the 
pnaent  roles  bT  the  supreme  court  did  not  have  the  effect  to  withdraw  the 
iJoaHiag  amenaed,  or  to  suppress  or  supplant  any  of  its  allegations,  except 
m  so  far  as  the  amendment  effected  that  result  by  legal  construction. 

Bee  statement  for  facts  pleaded,  as  a  basis  for  special  damage,  which  were 
beld  to  haye  been  sufficiently  specific. 

An  assignment  of  error  embracing  in  general  terms  all  the  charges  and  in- 
etmctions  given  by  the  court  is  too  general,  and  will  not  be  considered. 

In  ft  suit  against  a  railway  company  for  injury,  which  the  plaintiff  alleged 
be  had  leoeiYed  while  a  passenger,  from  the  negligent  and  wrongful  manage- 
ment of  its  train,  his  expressions  indicating  pain  uttered  after  the  alleged 
injury  are  admissible  in  evidence  as  part  of  the  res  gestie.  Whether  his  suffer- 
mg  was  real  or  f eisned  was  a  question  for  the  jury. 

lee  statement  of  case  for  facts  held  sufficient  to  sustain  a  verdict  for  fifteen 
hundred  dollars  damages  against  a  railway  company,  for  producing  a  more 
aggravated  condition  of  hernia  than  had  before  existed,  caused  by  its  cars 
nmning  off  the  track,  whereby  plaintiff  was  shocked,  and  thus  damaged. 

Appeal  from  Bobertson.  Tried  below  before  the  Hon.  Spencer 
Ford. 

Suit  bronght  by  Shafer  to  recover  damages  for  personal  inlnries 
received  on  the  defendant's  railway  in  December,  1874,  while  a 
pasBCDger  from  Bremond  to  Heame,  in  Bobertson  county.  The 
aefen&it  filed  general  and  special  demurrers,  general  denial,  plea 
of  contributory  negligence  and  plea  of  not  gnilty.  Verdict  and 
judgment  was  rendered  for  plaintiff  for  $1,500. 

Appellant  assigned  ss  error,  among  other  things,  the  following : 

"  The  court  erred  in  overruling  tne  defendant's  demurrer  and 
exceptions  to  the  plaintiff's  amended  petition,  on  the  grounds  stated 
in  said  exceptions." 

The  exceptions  refen'ed  to  in  the  above  assignment  of  error 
were: 

Fust  ^^  Because  said  amended  petition  is  uncertain  and  indef- 
inite, and  does  not  state  in  what  manner  the  said  hernia  of  plain- 
tiff was  aggravated,  or  in  what  manner  said  pain  and  suffering  was 
increased^  the  acts  of  plaintiff's  said  road  and  cars." 

Second*  ^'  The  said  amendment  shows  no  cause  of  action  against 
tills  defendant." 

Above  exceptions  overruled  and  bill  of  exceptions  reserved. 

The  amended  petition  referred  to  was  as  follows : 

*'  That  he  (plaintiff^,  at  the  time  of  the  injury  complained  of  in 
hi&  original  petition,  December  25, 1874,  was  snnering  with  hernia ; 


HOUSTON  Air»  T.  C.  R.  B.  CO;  V.  SHAVXK 

that  by  reason  of  tbe  insiifficient  and  unskilful  constniction  of 
said  company's  railway^  and  by  reason  of  the  n^ligeut  and  ud- 
skilfnl  manner  in  wkion  said  tihdn  wais^oMdMtBd  by  said  oompanj, 
the  car  upon  which  your  petitioner  was  situated  was  thrown  from 
the  track  in  said  Robertson  county,  Texas,  on  said  25th  of  Decem- 
ber, 1874,  and  your  petitibiier  so  BeYvyoAj  injured  and  shocked, 
and  said  hernia  so  aggravated  by  reason  thereof,  as  caused  jonr 
petitioner  great  fsm  and  a^iguiiBh,  ilnd  sfill  causes  petitioner  great 
pain  and  anguish  ;i  that  by  reason  of  hii»  injury  as  amwaid  ky  odd 
company  he  is  injured  for  life,wh^'eft>rb  lie  prays  afi  iiiln»<tf%iBil 
petition,"  etc 

The  otiher  aasi^ments  of  error  are  sufficiently  stated  in  Ae 
opinion. 

The  evidence  aftid  pleading  relied  on  by  appellant  to  maJwfaun 
the  objection  made  by  it  to  the  allowance  ovar  its  objec^mis  of 
evidence  of  a  femoral  hernia,  long  after  the  allejged  injury,  isdab- 
orately  stated  in  the  brief  of  appellant's  counsel  and  is  as  fellows^ 
to  wit: 

The  plain  tiS  proved  the  existence  of  a  femoral  hernia  over  de- 
fendanrs  objections :  First.  That  ^ain  tiff's  pleadings  were  not  suffi- 
cient to  authorize  that  character  of  proof.  Second.  That  a  femoral 
hernia  was  a  distinct  hernia  from  that  under  which  pUuntiff  was 
suffering,  as  claimed  in  his  pleadings. 

Plaintiff's  pleading  set  ont  that  at  the  time  of  the  aceidiBit  he 
was  suffering  from  hernia  which  was  aggravated  by  the  shocks  ete. 
Plaintiff,  as  a  witness,  testified  that  the  mjury  on  railroad  oceuned 
in  December,  1874.  That  he  had  hernia  anoe  1863,  and  had  been 
wearing  a  truss  for  it.  Before  the  accident  his  hernia  was  ia  onlj 
one  place,  the  left  side,  high  up.  He  called  no  doctor  to  exaaune 
him  for  hernia  after  the  accident  and  before  suit  was  broaght 

A.  C.  Sugart  testified  that  he  went  to  clerk  for  Shafer  in  1873, 
and  that  he  had  hernia  ever  since  he  first  knew  him.  Bid  not 
know  whether  any  doctor  attended  plaintiff,  after  the  aeeident^  for 
hernia.  Dr.  Moran  ezamiiled  plaintiff  in  tTune  or  July,  187S,  for 
hernia,  while  attendiuj^  court,  and  found  three  distinct  hernial  oa 
left  side,  one  femoral  hernia. 

Dr.  Fancher  testified :  That  in^inal  hernia  is  of  two  varieties, 
the  direct  and  the  indirect.  The  inguinal  hernia  is  where  fiome  d 
the  abdominal  viscera  protrude  through  the  inguinal  oaoaL  At 
sixty  years  of  age  about  one  person  in  four  have  nemia.  FemonI 
hernia  is  very  uncommon  with  men.  The  exceeding  ereat  pain 
that  supervenes  on  a  femoral  hernia  demands  at  onoe  the  attendr 
ance  of  a  physician,  and  death  would  result  in  from  thirty-six  to 
seventy-two  hours  if  the  strangulation  was  not  relieved. 

Dr.  Morrison  testified :  That  in  an  old  case  of  hernia  an  injorj 
like  plaintiff  describes  might  enlarse  the  old  opening,  but  it  iBveiy 
improbable  that  a  new  one  would  be  produeecL 


At  llie  time  of  trial  plaiBtaff  was  &£ty-Qigkt  jeajs  oVL 

Dr.  JoBes  teafiified:  ThsJb  be  had  beeQ:  QO^^ageck  iB|  p^a^yl^pa  qif 
airgeiy  for  twenty^five  j^earo ;  that  he  had  exApojuQd  fM^afiB,  Wj^*. 
That  o&  tile  iimb  eamminftlaop  he  dbooverod  Wo  mptm^  m  th^i 
iDgninal  r^ioii,  and;  <Hd  not  dificoyer  a^  f^io^oiAl:  rajpt^re^  $ha,t 
IsBt  night  he  examined  the  plaintiff  agoin,  and  move  C£M9Qf  i^ll jy  a^d 
foaad  a  femoial  raptvre. 

Dr.  Morrison  testified :  That  laab  court  plaintiff  i^^uoat^  him 
to  examine  him  in  order  to  testify  aa  to.  iBJories  receiyed  on  rail- 
road. That  he  declined  One  reasoa  for  so  doing-  being,  that  he 
could  not  testify  as  to  the  injury  being  madi^  bj-  toe  rajlroad  acci- 
dent utter  sack  lapBe  ol  time. 

Witness  Strange  testified :  That  he  had  kaoiyn  plaintiff  for  tea 
jcara ;  had  hernia  himself,  and  had  talked  with  plam^tifi  aboiat  hj^ 
Heard  him  say  when  he  Uved  bk  Navasota^  seyeral  ye^ra  ago^  that 
he  had  hernia. 

Dayk,  Seall  &  Kemp,  for  appellant. 

I.  The  alle^tions  of  the  amended  petition  do  not  state  y^Hk 
saflSdent  certamty  and  particularity  the  nature  and  extent  of  the 
kijuries  caused  by  the  acts  of  defendant  to  authorize  the  recoyery 
of  damages  against  the  defendant.  Moore  v.  Anderson,  30  Tex. 
230;  Sutton  v.  Page,  4  Tex.  146 ;  1  Chitty  on  Pleading,  pp.  440, 
458 ;  Sedgwick  on  I>amage6, 731 ;  Baldwin  tk  Western  K.  Corp.,  4 
Gray,  384. 

II.  Under  the  pleadings  and  evidence  in  this  case,  it  was  error 
for  the  court  to  (marge  tne  jury,  as  in  the  fourth  instructioi^  was 
done,  tliat  they  might  find  exemplary  damages.  Hava  v,  H.  G. 
N,  R  R  Co.,  46  Tex.  873 ;  Ingram  and  Wife  v.  Linn,  Adm'r,  4 
Tex.  267 ;  Milwaukee  &  St.  Paul  E.  B.  Co.  v.  Arms ;  McXeon 
«.  Citizens'  R.  R  Co.,  42  Mo.  80 ;  Cook  v.  111.  Centml  R  R  Co., 
30  Iowa,  201 ;  Moore  v.  Sanbnrne,  2  Mich.  619. 

III.  The  declarations  of  the  plaintiff  after  the  accident  relatiye  to 
Us  injuries,  not  competent  evidence  unless  a  part  of  the  resgestaa, 
since  be  was  a  competent  witness  under  the  statute.  1  Greenl.  on 
Ev.  102;  Reed  v.  New  York  Central  R  R  Ca,  45  N.  Y.  874; 
Illinois  Central  R  R  Co.  v.  Sutton,  42  111.  438. 

.  lY.  The  court  ened  in  aUowin^  the  plaintiff  to  prove  the  ex- 
iBtenee  of  a  femoral  hernia  long  aner  the  railroad  accident,  under 
)u6  pleadingB  and  evidence  in  uiis  case.  Mims  v.  Mitchell,  1  Tex. 
^;  Hall  V.  Jackson,  8  Tex.  309;  Haas  v.  Choussard,  17  Tex. 
tt9;  Sedgwick  on  Damages,  68, 116, 117,  732 ;  Hunter  v.  Stewart, 
47  Maine,  419 ;  Teacarden  v.  Hetfield,  11  Ind.  522. 
W.  H.  Hamman,  tor  appellee. 

Walk£b,  CoioassioNss. — ^The  court  did  not  err  in  oyerruling 
tbe  defendant's  demurrer  and  exceptions  to  the  plaintiff's  amended 
petition.    The  amended  petition,  which  was  filed  before  the  adop- 
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tion  of  the  ^roleB"  now  tn  force,  did  not  have  the  effect  to  with- 
draw the  original  petition,  nor  to  suppress  or  sapplant  any  of  its 
alle^tions,  except  so  far  as  the  amendment  effected  that  piirpo8e 
by  legal  constmction  of  the  matter  which  it  introduced,  direcdj  or 
impliedly  rarying  the  alleffations  of  the  original  petition. 

This  canse  has  been  ^* advanced"  under  the  ^^new  rules f'  the 
briefs  of  the  counsel  set  forth  the  all^ations  of  the  amended  peti- 
tion, which  consist  of  averments  of  certain  facts  stated  to  snow 
special  damage,  viz.,  that  at  the  time  of  the  alleged  injury  the 
plaintiff  was  suffering  from  disease,  which  waB  aggravated  thereby, 
causing  him  great  pain  continuously  from  that  time  forth,  and 
producing  an  injury  to  him  for  life.  The  amendment  assigns  to 
this  injurv  the  same  cause  as  that  which  his  original  petition  com- 
plainea  of  as  a  cause  of  action  for  general  damages.  The  excep- 
tion is,  that  the  amended  petition  is  uncertain  and  indefinite,  and 
does  not  state  in  what  manner  the  plaintiff's  disease  (hernia)  was 
aggravated,  or  in  what  manner  his  pam  and  suffering  was  increased 
by  the  acts  of  the  appellant's  road  and  cars.  Also,  uiat  the  amend- 
ment shows  no  cause  of  action  against  the  defendant. 

The  original  and  amended  petition,  considered  in  their  due  re- 
lation to  each  other,  show  a  canse  of  action  in  favor  of  the  plaintiff 
against    the    defendant;    which  proposition  is  not  controverted 
under  this  assignment  of  error,  and  it  is  not  essential  that  the 
amended  petition  should  contain  within  itself,  unaided  by  the 
original  petition,  a  complete  cause  of  action.     The  province  of  the 
amendment  which  was  filed  was  to  admit  proof  of  special  damage, 
and  its  sufKciency  is  to  be  tested  by  determining  wnat  degree  of 
certainty  is  required  in  a  petition  in  an  action  of  trespass  on  the 
case  for  damages,  in  alleging  special  as  distinguished  from  general 
damages.     Conceding  the  rule  of  pleading  applicable  to  the  mat- 
ter* here  involved  to  require,  with-  us,  as  it  aoes  at  common  law, 
that  the  facts  which  constitute  the  special  damage  shall  be  stated 
specifically  and  circumstantially,  as  held  in  Sutton  v.  Page,  4  Tex. 
142,  we  are  of  opinion  that  the  amended  petition  sufficiently  con- 
forms to  it.     The  facts  were  not  indefinitely  stated,  nor  does  there 
exist  any  uncertainty  as  to  the  cause  of  the  special  damage  com- 
plained of,  nor  the  effect  which  it  produced  upon  the  plainti£    It 
18  neither  necessary  nor  proper  to  set  forth  the  evidence  on  which 
the  pleader  relies  to  sustain  the  facts  which  constitute  his  canse  of 
action ;  and  it  was  not  a  valid  objection  to  the  amended  petition, 
that  it  did  not  ^^  state  in  what  manner  the  hernia  of  plaintif  was 
aggravated,  or  in  what  manner  his  pain  and  suffering  was  increased 
by  the  acts  of  the  defendant's  road  and  cars."     The  facts  were  al- 
leged by  the  petition,  that  the  plaintiff  was  wounded  and  injured 
by  the  wrongtul  acts  of  the  defendant ;  it  described  his  then  dis- 
eased condition,  and  it  aUeged  that  by  reason  of  the  facts  nnder 
which  his  injuries  were  received,  that  he  was  seriously  shocked  and 
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in jared,  and  Baid  hernia  so  aggravated  by  reason  of  those  facts  as 
caused  him  great  pain  and  anguish,  and  alleged  that  they  still 
eanse  sreat  pain  and  angnish,  and  that  he  is  injured  for  life. 
These  Facts  are  a  distinct  reply  to  the  question  as  to  the  manner 
whereby  the  disease  was  a^ravated,  and  the  pain  and  suffering  in- 
creased. The  evidence  oithese  facts  consists  in  the  drcumstauces 
in  detail,  if  need  be,  to  establish  their  existence.  In  view  of  the 
subject  matter  which  the  pleader  set  forth  as  the  alleged  special 
damage  sustained,  we  think  that  the  averments  were  sufficient. 
Wells  V,  Fairbanks,  5  Tex.  682;  Van  Alstyne  v.  Bertrand,  15 
Tex.  177 ;  Oliver  v.  Chapman,  15  Tex.  400. 

The  second  assignment  of  error  is  that  the  court  erred  in  its 
charges  to  the  jury  numbers  one,  two,  three,  four,  five,  six  and 
seven.  The  charge  given  by  the  court  consisted  of  several  divisions 
of  the  subject,  and  one  of  them,  number  three,  is  subdivided  and 
classified  numerically  into  four  sections.  The  general  divisions  of 
the  charge  were  numbered  from  one  to  five  inclusive ;  the  subdi- 
visions of  the  third  division  or  section  of  the  charge  were  also 
numbered  from  one  to  four  inclusive.  The  defendant  asked  in- 
structions to  be  given,  likewise  numbered  from  one  to  four  in- 
clusive. The  fourth  one  of  them  was  given ;  the  others  refused* 
The  court  replied  in  a  writing  to  an  inquiry  by  the  jury  after  their 
retirement,  whether  a  less  number  than  twelve  concurring  jurors 
could  return  a  verdict,  by  answering  it  in  the  negative. 

Whethei*  the  error  assigned  is  intended  to  reacn  all  the  charges 
and  the  instructions  given,  or,  if  not,  which  of  them  are  aimed  to 
be  included,  we  cannot  determine.  If  the  assignment  is  intended 
to  embrace  all  the  charges  and  instructions  given  by  the  court,  or 
certain  ones  of  them  only,  in  either  case  they  will  not  be  considered. 
Under  the  first-named  alternative,  the  proposition  of  law  would  be, 
in  effect,  that  the  court  erred  in  its  charge,  without  any  indication 
as  to  which  of  the  several  propositions  contained  in  the*  charge  was 
objected  to.  Under  such  an  assignment,  the  court  will  not  deem 
it  necessary  to  revise  the  charge  and  instructions  of  the  court,  nor 
to  reverse  the  judgment  for  errors  in  them,  if  such  there  should 
be,  unless  the  justice  of  the  case  seem  manifestly  to  require  it. 
Hicks  V.  Bailey,  16  Tex.  283 ;  Fisk  v.  Wilson,  15  Tex.  435.  Ap- 
plying this  rule  to  this  case,  we  shall  not  revise  the  charges  which 
were  given. 

The  fourth  assi^ment  complains  that  the  court  permitted  a 
witness  for  the  plaintiff,  over  the  defendant's  objection  that  it  was 
hearsay  and  not  a  part  of  the  res  gestSB,  to  state  ^^  that  the  plaintiff 
used  often  to  say  after  the  accident,  ^  I  must  lie  down,  my  rupture 
hurts  me.'"  This  evidence  was  admissible  as  ori^nal  eviaence 
tending  to  show  the  bodily  condition  of  the  plaintiff  at  the  time 
that  he  made  use  of  the  expressions  of  pain  ana  suffering.  Whether 
they  were  real  or  feigned  was  for  the  jury  to  determine.    It  was  a 
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material  laBne  in  the  case  whedier  the  plaint^s  diseaae  im  in- 
deaaed  or  aggra^rated  af  tor  the  oeearrence  of  the  allied  iotjxajy 
and  the  inquiry  oonceming  his  oondition  after  the  accident  irai 
pertinent,  and  the  facts  concerning  it  might  be  establiriied  bj  endi 
evidence  as  was  offered.  As  respects  the  incident  or  cixcnnisfeaiioe, 
of  Ids  suffering  from  the  disease  at  the  time  referred  to  by  the  wit- 
ness, it  was  a  part  of  the  res  gestse ;  it  was  not  the  less  admifisible 
becsuise  it  was  not  a  part  of  tne  transaction  which  occasioned  the 
injury  to  his  person  on  the  defendant's  railway.  1  GreenL  £t., 
sec.  102. 

The  appellant  assigns  as  error,  also,  that  the  plaintiff  was  po^ 
mitted  to  prove  the  existence  of  a  femoral  hernia  long  after  Ae 
railway  accident,  under  his  pleadings  and  evidence.  It  was  m 
issue,  under  the  pleadings,  that  the  hernia  under  which  llie  plain- 
tiff suffered  at  the  time  of  the  accident,  was  aggravated  in  ooose- 
quenee  of  his  injuries.  It  was  relevant  under  it  for  him  to  show, 
by  evidence  the  various  features  and  sequences  that  succeeded 
in  the  nature  and  subsequent  manifestations  of  his  disease,  and  it 
was  for  the  jury  to  determine  from  the  evidence  whether  the 
femoral  hernia  referred  to  was  associated  with  the  original  comr 

Slaint,  and  an  aggravation  thereof.  It  was  a  question  of  science  to 
etermine  the  relation  of  the  two  diseases,  if  they  were  distinct, 
and  it  was  competent  for  the  plaintiff  to  show,  if  ne  could,  what- 
ever features  of  hernia  were  developed  upon  his  system,  which 
might  be  traceable  to  the  injury  he  had  sustained  by  the  aoddmt 

The  evidence  is  su£5cient  to  sustain  the  verdict  oi  the  jniy,  and 
it  is  not  deemed  essential  to  consider  further  the  only  remaining 
assignment,  that  the  verdict  is  contrary  to  the  law  and  the  evi- 
dience. 

We  are  of  the  opinion  that  the  judgment  ought  to  be  affimed. 

Affirmed* 


John  T.  Aiokn, 

V. 

Boston  and  Maine  R.  B.  Ca 

{Adtanee  Case,  ManaekuMtU.    March  20,  18S8.) 

Where  freight  ia  carried  over  coimectiDg  railroads,  each  road  is  liable  lor 
loss  or  injury  accruing  through  its  own  negligence,  even  althoa^^  the  flnt 
carrier  may  also  by  express  contract  have  assumed  a  responsibility  for  loiM 
occurring  on  the  lines  of  succeeding  carriers. 

This  was  an  action  to  recover  damages  for  injury  to  two  hones, 
-which  with  three  others  were  transported  from  Waterville,  Me.,  to 
Boston,  over  the  Maine  Central  ana  the  defendant  railways.    Ths 
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Maine  Central  Cob  took  pay  lor  their  tniBq>ortation  OTser  the 
whole  line,  and  gii^e  the  plaintifi  a  receipt  and  way  bill  for  the 
entire  distanee,  a  copy  of  which  is  annexed.  The  piaiutiS'B  writ 
eootained  counts  ia  tort  and  contract. 

There  was  evidence  tending  to  show  that  f onr  of  the  horseS).  in*- 
clading  the  two  injured^  were  backed  into  the  rear  end  of  the  car 
at  Waterville ;  that  a  joist  was  pnt  across  in  front  of  them,  to 
which  they  were  tied  oy  their  halters  ^  and  that  a  stay  rope,  fast- 
ened nndemeath  their  throats  and  to  the  sides  oi  the  car,  secured 
them  from  biting  and  kicking,  and  kept  them  up  in  their  places. 
That  they  were  carried  at  about  11  o'clock  A.M.,  and  reached  Port- 
land at  about  7  p.x.  of  the  same  day,  and  were  then  and  there  de- 
livered to  the  defendant  corporation  in  good  order,  without  injury, 
and  without  any  change  in  their  halters  or  the  stay  rope.  That 
they  were  delayed  at  Portland  by  the  defendant  twenty-four  hours, 
and  were  not  taken  out  of  the  car,  nor  watered,  nor  fed,  till  the 
next  morning,  when  they  were  taken  to  Jewell's  stable.  That 
▼hen  they  were  jmt  back  in  the  ear  by  the  defendant's  servants, 
they  were  unskilnilly  fastened,  and  the  said  stay  rope  was  omitted, 
and  the  said  injuries  were  the  direct  conseouence  of  defendant's 
nnakilf  nlness  and  negligence.  There  wa&  connietin^  evidence  upon 
the  preceding  points,  and  also  as  to  the  condition  of  the  horses  and 
their  fastenings  when  they  were  set  upon  the  track  of  the  defendant 
cprporation  in  Portland. 

Lorenzo  D.  Miller,  witness  and  watchman  for  defendant,  testified 
that  at j[iine  o'clock  of  the  night  of  their  arrival  at  Portland,  and 
while  the  car  containing  said  horses  had  been  moved  about  a  mile 
from  tiie  point  of  transfer  between  the  tracks  of  the  two  corpora^ 
tions  on  to  the  track  of  the  defendant,  he  looked  into  the  car  and 
found  the  stay  rope  gone,  and  one  of  the  horses  backed  back  five  or 
six  feet  widi  halter  untied ;  and  that  afterwards,  when  they  had 
mn  the  said  car  down  to  the  freight  house,  he  and  a  policeman  tied 
the  said  halter,  and  that  the  horses  were  then  scarred  and  bruised 
up  flome,  and  that  they  were  left  in  the  car  over  night  without 
farther  care. 

For  the  purpose  of  showing  that  said  defendant  corporation 
wonld  be  liable  if  the  injuries  resulted  from  the  negligence  of 
either,  the  plaintiff  offered  in  evidence  the  contract  ^tween  the 
defendant  corporation  and  the  Maine  Central  K  B.  Co.,  the 
material  part  of  which  is  annexed,  and  asked  the  court  to  rule 
that  the  defendant  corporation  would  be  liable  if  the  horses  were 
injured  by  the  want  of  care  of  either  of  the  two  corporations,  or 
upon  either  of  their  roads ;  but  the  court  declined  so  to  rule,  and 
excluded  the  evidence,  and  the  plaintiff  took  exception  both  to  said 
refusal  and  to  said  ruling. 

The  plaintiff  also  asked  the  court  to  instruct  the  jury  as  f ol* 
lows: 
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(1.^  That  if  the  jury  are  satisfied  that  the  hones  were  injured  at 
the  time  the  car  was  set  off  ou  the  transfer  track  of  the  Boston  and 
Maine  R.  K.,  and  delivered  to  them,  and  bpr  the  Boston  and  Maine 
S.  R.  unloaded,  and  the  horses  temporarily  stabled,  and  then  re- 
shipped  in  such  damaged  condition  without  notification  to  the  con- 
signor thereof,  such  would  constitute  nesligenoe  on  the  part  of  the 
Boston  and  Maine  B.  R.;  and  if  it  contributed  to  or  aggravated  the 
injuries,  the  Boston  and  Maine  R.  R.  would  be  liableSierefor. 

(2.^  If  the  jury  are  satisfied  that  the  horses  arrived  in  Portland, 
wbetlier  in  a  damaged  or  uninjured  condition,  and  were  allowed  bj 
the  defendant  to  remain  over  night  without  care,  feeding  or  un- 
loading, this  would  constitute  negugence  on  the  part  of  defendant 

The  court  ruled  that  whether  such  acts  constituted  n^ligence 
was  for  the  jury,  refused  to  give  the  instructions  prayed  for,  and 
submitted  tne  question  of  negligence  to  the  juir;  and  to  this 

The 


ruling  and  refusal  to  rule  the  plaintiff  excepted.     The  yerdict  was 
for  the  defendant. 

The  following  is  the  substance  of  the  contract  of  carriage  be- 
tween the  Boston  and  Maine  R.  R.  Co.  and  the  Maine  C^^ 
R  R.  Co.: 

Said  parties,  in  order,  so  far  as  possible,  to  promote  the  public 
interest  and  their  own,  by  providing  for  the  public  accommodation 
at  the  least  expense,  do  each,  in  consideration  thereof  and  of  the 
execution  of  tnis  indenture  by  the  other,  agree  with  each  other  as 
follows : 

Article  1.  Each  corporation  hereby  agrees  with  the  other  to 
connect  the  rails  of  one  corporation  with  the  rails  of  the  other  cor- 
poration ...  at  their  joint  expense  in  the  citv  of  Portland  .  .  . 
and  ...  to  make  any  other  connection  of  tneir  tracks  in  the 
future  which  the  connecting  business  may  require. 

Abt.  2.  For  the  purpose  of  defining  and  determining  what  shall 
be  understood  by  the  term  ^^  connecting  business"  and  by  the  term 
^^  pro  rata"  wherever  either  or  both  said  terms  shall  appear  in  this 
contract,  it  is  hereby  agreed  between  said  parties  that  connecting 
business  shall  mean  all  ousiness  coming  from  the  road  of  one  party 
on  to  the  road  of  the  other  party.  ...  By  the  term  '*pro  rata, 
whenever  the  same  occurs  in  this  contract  it  shaU  be  understood  to 
mean  such  a  division  of  the  through  rate  for  both  passengers  and 
merchandise  as  shall  give  to  each  of  the  parties  hereto  such  a  snm 
of  money  as  the  distance  either  of  said  parties  transports  said  pas- 
sengers or  merchandise  on  its  own  road  or  branches,  bears  to  the 
whole  distance  said  passen^rs  and  merchandise  shall  be  carried  on 
or  over  the  roads  of  both  the  parties  hereto. 

Abt.  3.  Each  party  hereto  upon  its  respective  road,  and  upon 
any  it  may  control  and  operate,  over  which  any  of  the  connecting 
business  referred  to  in  this  contract  is  transported,  shall  tumm 
suitable  depot  accommodations  for  said  business,  shall  furnish  and 
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fiell  all  tickets  and  efaeck  all  baggage  for  pafiseneeis  going  from  any 
point  on  the  road  of  one  party  to  any  point  on  me  road  of  the  other 
party,  and  all  such  tickets  furnished  and  sold  by  the  party  of  the 
first  part  shall  be  good  over  the  Boston  and  Maine  R.  B.  or  over 
the  £astem  B.  B.,  to  all  points  reached  by  both  said  Boston  and 
Maine  and  Eastern  B.  Bs.,  and  no  other  than  tickets  thus  marked 
and  designated  shall  be  sold  by  the  party  qf  the  first  part  to  any 

gint  of  competition,  or.  reached  by  said  Boston  and  Maine  and 
yBtem  B.  Bs.;  shall  receive,  load  and  waybill  all  goods  and  mer- 
chandise offered  for  transportation,  and  collect  all  charges  thereon 
and  do  all  things  necessary  at  their  respective  depots  that  may  be 
required  for  the  proper  transaction  of  said  business ;  and  said  first 
pi^y  shall  allow  tne  business  in  both  passengers  and  freight  coming 
from  the  road  of  the  first  party  to  pass  over  either  of  the  roads 
leading  from  Portland  to  Boston,  or  other  points  of  competition 
common  to  said  last-named  roads,  and  all  such  business  of  both 
pasBengers  and  freight  shall  be  left  free  to  take  either  line  west  of 
Portland  without  influence  froni  the  first  party  herein  named. 

Abt.  4.  The  rates  of  transporting  all  connecting  business  referred 
to  in  this  contract  shall  be  established  and  fixed  from  time  to  time 
by  the  party  of  the  first  part ;  provided,  however,  that  when  it  is 
neeefisaiy  to  carry  freight  at  a  less  rate  than  is  provided  for  in  this 
contract  in  order  to  secure  it,  the  discount  or  reduction  shall  be 
borne  by  the  parties  hereto  pro  rata,  and  the  parties  hereto  shall 
fix  the  rates,  from  time  to  time,  for  such  freight. 

Abt.  5.  Through  trains  for  passengers  shall  be  run  between 
Boston  and  Portland  with  despatch,  and  in  such  numbers  and  at 
8nch  hours  as  will  best  accommodate  the  connecting  business  in  pas- 
sengers, and  the  same  in  regard  to  merchandise.  The  passenger 
cars  run  for  the  connecting  business  shall  be  in  all  respects  first- 
class,  suitable  cars  for  the  connecting  business  in  goods  and  mer- 
chandise shall  be  run  through  from  one  road  on  to  the  other,  and  the 
party  owning  such  merchandise  cars  shall  be  paid  for  their  use  in 
the  connecting  business  on  the  road  of  the  other  party,  at  the  rate 
of  one  and  one  half  cents  per  mile,  for  the  distance  run.  Mer- 
chandise cars  of  the  party  oi  the  first  part,  sent  loaded  to  Boston 
and  other  points  upon  the  road  of  the  party  of  the  second  part, 
shall  be  loaded  witn  goods  and  property  m  return  when  ofi^erea  for 
transportation. 

Abt.  6.  For  every  connecting  passenger  transported  by  the  party 
of  the  second  part  between  Soston,  Charlestown,  Somerville  or 
Maiden,  and  Portland,  said  party  of  the  second  part  shall  receive 
out  of  the  through  price  of  carriage  the  sum  of  one  dollar  and  fifty 
cents,  which  shim  be  in  full  for  Si  services  and  depot  accommoda* 
tions  connected  with  said  carriage,  and  the  party  of  the  first  part 
^1  receive  the  balance  of  said  through  price.  For  every  connect* 
hig  passenger  between  any  station  other  than  Boston,  Charlestown, 
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Somerville  or  Maiden,  and  Pordand,  the  throndi  price  of  carnage 
ahall  be  divided  pro  rata  between  tlie  parties  nereto.  For  eveiy 
ton  of  connecting  goods  and  property  transported  between  Boston, 
Charlestown,  8omeryille  or  maiden,  and  Portland,  the  partv  of 
the  second  part  ont  of  the  thron^h  price  shall  receive  two  dollars, 
which  shall  be  in  full  for  all  services  connected  with  snch  caniage; 
and  for  every  ton  of  connecting  goods  or  property  carried  between 
any  other  stations  than  Boston,  Cnarlestown,  bomerville  or  Maldeii, 
and  Portland,  the  party  of  the  second  part  shall  receive  a  pro  rata 
share  of  the  through  price,  and  the  balance  shall  belong  to  the 
party  of  the  first  part. 

Abt.  7.  The  parties  hereto  bind  themselves,  each  to  the  other, 
promptly  and  with  no  unnecessary  delay  to  return  the  merchandise 
cars  received  from  each  other  when  coming  upon  their  roads  re- 
spectively in  the  transportation  of  the  connecting  business,  and  to 
see  that  such  cars  suffer  no  injury  from  careless  or  improper  usa^. 
Should  the  merchandise  cars  received  from  one  of  tne  partieB 
hereto  be  detained  on  the  road  of  the  other  party  for  more  than 
five  days  at  one  time,  the  party  thus  detaining  them  shall  pay  for 
such  detention  at  the  rate  of  one  dollar  and  fifty  cents  a  day  for 
every  day  in  excess  of  five  days ;  but  neither  party  shall  be  holden 
responsible  for  the  cars  of  the  other  which  may  be  consigned  to 
stations  on  roads  which  are  not  named  in  this  contract.  The  ears  of 
each  party  hereto  to  be  returned  in  like  order  m  received,  ordinazy 
wear  and  tear  excepted. 

Abt.  8.  All  injuries  to  persons,  or  loss  of,  or  damage  to,  bagga^ 
or  goods  and  property  embraced  in  the  joint  business  shaU  be  paid 
for  by  the  party  on  whose  road  it  may  occur ;  and  when  the  loaa  or 
damage  cannot  be  traced  to  either  of  the  parties  hereto,  tb^  it 
shall  be  paid  for  by  each  in  the  proportion  it  shares  in  the  through 
priee  of  carriage. 

Ajrr.  9.  .  .  .  Accounts  shall  be  kept  bv' the  parties  of  said  con- 
necting business,  and  returns  thereof  made  each  to  the  other,  and 
once  in  each  month  these  accounts  shall  be  settled,  and  the  balanoe 
due  to  one  party  from  the  other  paid  once  a  month. 

Abt.  10.  The  party  of  the  first  part  hereby  agrees  to  use  its  in- 
fluence to  protect  the  rates  of  the  party  of  the  second  part,  and  in  no 
event  whatever  will  it  permit  any  other  person  or  perscois,  corpora- 
tion or  corporations,  transportation  company  or  companies,  to. trans- 
port either  persons  or  property,  passeng^^  or  ^merchandise,  in  dtbei' 
direction,  on  or  over  any  part  oi  the  road  of  said  first  party,  at  anj 
less  rates  for  said  passengers  or  merchandise  than  it  ihiurgessm 
second  party  for  carrying  me  passengers  and  merchandise  of  said  sec- 
ond party.  And  the  party  of  the  second  part  her^y  agrees  to  make 
the  rates  for  passengers  and  merchandise  from  all  points  competing 
with  the  party  of  me  first  part,  whether  the  same  be  by  knd  or 
water,  as  low  as  said  second  party  makes  or  names  to  any  other 
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party,  corporation  or  transportation  company ;  that  is  to  Bay,  said 
second  party  shall  in  no  event  whatever  name  a  rate  from  any 
point  on  tlie  line  of  the  first  party  to  any  point  on  the  line  of  the 
second  parl^  to  any  other  or  third  party  at  less  than  Ae  rate  named 
between  the  same  points  by  said  first  party,  it  being  the  intent  and 
meaning' of  the  parties  hereto  to  protect  each  other  in  all  rates  of 
fare  and  freight,  so  far  as  they  legally  can.  It  is  fnrther  agreed 
that  neither  party  hereto  will  carry  freight  or  passengers  in  connec- 
tion 'With  any  other  party  between  competing  points  at  rates  that 
will  enable  any  other  party  to  carry  at  a  less  price  than  the  parties 
hereto  carry  freight  or  passengers  between  said  competing  points. 

(Fofflc  F,  32.)  Watbbville,  Oct.  6, 1877. 

Ub.  John  Hagpan  [Aiosn]  to  Maine  CiqvtralII.  B.  Oo.,  Db. 
(No.  W.  B.) 
(Pro.  No.) 

For  >  transportation  from  W«terville  to  Boston : — 

Weiirht.     Rate.     Freight     Bzpsnses.    Total 
Fire  horses.  9^500.  $30.00. 

Number  and  initial  of  car,  M..  C.  105i2. 

Received  payment  for  the  company. 
(Stamped)  E.  0.  Lowe,  Oct  6. 

Paid  freight  agent  Maine  Oentral  £.  B.,  Waterville,  Me. 

Agent 
[On  mai^n.1    All  goods  and  merchandise  will  be  at  the  risk  of 
the  owners  while  in  the  storehouses  of  the  company. 

Allxn,  J. — 1.  The  first  ground  of  exception  is  to  the  exdasion 
of  the  contract  between  tne  defendant  and  the  Maine  Central 
R.  fi.  Co.,  and  the  refusal  of  the  presiding  jnd^  to  rule  that  the 
defendant  would  be  liable  if  the  horses  were  injured  by  the  want 
of  care  of  either  of  the  two  corporations,  or  upon  either  of  their 
roads. 

Whether  the  contract  was  introduced  in  evidence  or  not,  the  de- 
fendant corporaticm  would  be  liable  for  any  loss  or  injury  occurring 
throQsfa  its  own  negligence.  The  English  doctrine  that,  where 
there  is  one  contract  for  carriage  over  several  Qonnecting  roads,  tibe 
first  carrier  is  exclusively  liable  for  losses  over  the  whole  route,  has 
never  prevailed  kere;  and  the  doctrine  here  is  well  established 
thatea^  carrier  is  responsible  for  the  results  of  its  own  negli- 

KQoe,  even  although  the  first  carrier  may  also  by  express  contract 
Te  assumed  a  responsibility  for  losses  occurrin&f  on  the  lines  of 
meeeeding  carrienT  Judson  v.  Western  B.  R,  I  Alleu,  522-623. 
Even  if,  under  the' terms  of  the  way-bill  given  in  the  present  case, 
the  Maine  Central  IL  B.  Co.  assumed  a  responsibility  for  the  safe 
carriage  of  tlie  horses  to  Boston,  the  defendant  would  nevertheless 
be  also  responsible  to  the  plaintiff  if  any  injury  occurred  through 
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itB  Diligence  after  the  honeB  came  to  its  poBsesaioii.  The  yerdict, 
thereiore,  muBt  be  deemed  to  establiflh  conclnfiively  that  there  was 
no  negligence  on  the  part  of  the  defendant  The  plaintiff,  how- 
ever, contended  that,  under  the  contract  with  the  Maine  Oentnl 
B.  B.  Co.y  the  defendant  had  assnmed  a  liability  to  him  beyond 
what  the  law  wonld  otherwise  impose  upon  it;  and  the  eighth 
article  of  the  contract  is  specially  relied  on.  But  this  contract 
creates  no  partnership  between  the  two  corporations.  Bnnonglis 
f).  Norwich  and  Worcester  R  B.,  100  Mass.  26 ;  WashbDrn  and 
Moen  Mannf  actnring  Co.  v.  Providence  and  Worcester  B.  B,  113 
Mass.  493,  494.  The  defendant  is  not  responsible  as  a  paiiner, 
therefore,  on  the  special  contract  of  the  Maine  Central  B  R  Go. 
with  the  plaintiff.  It  was  not  the  intention  of  article  eight  to  give 
any  new  rights  or  remedies  to  third  parties,  but  to  f  nmifih  a  rule 
for  settling  the  rights  of  the  parties  to  the  contract  as  between 
themselves.  If,  for  instance,  the  Maine  Central  R  R  Co.,  by 
virtue  of  a  contract  entered  into  by  it  for  safe  carriage  of  horses  or 
other  property  over  the  whole  route,  and  for  their  safe  deliveiy  in 
Boston,  should  be  held  responsible  to  the  shipper  for  a  loss  occur- 
ring on  the  defendant's  line,  or  a  loss  which  could  not  be  traced, 
this  article  wonld  probably  furnish  the  rule  for  adjusting  the  ulti- 
mate responsibility  as  between  the  two  railroad  companies.  But 
whatever  meaning  the  second  clause  of  this  article  may  have,  as  be- 
tween the  parties  to  the  contract,  the  plaintiff  is  not  a  party  to  it 
and  gets  no  additional  rights  under  it  as  against  this  defendant 
Tliere  is  no  priority  of  contract  between  him  and  the  defendant,  and 
even  if  it  could  be  seen  that  the  provision  was  designed  for  the 
benefit  of  persons  situated  like  the  plaintiff,  this  woula  not  enable 
the  plaintin  to  nudntain  his  action.  Exchange  Bank  v.  Kiee,  10? 
Mass.  41.  In  whatever  way  the  contract  is  looked  at  the  def^d- 
ant  thereby  assumed  no  duty  or  obligation  to  the  plaintiff  which 
ean  be  enforced  by  an  action  at  law. 

2.  The  second  and  third  exceptions  rest  on  the  ground  that  cer- 
tain particular  acts  of  the  defendant,  if  proved,  in  and  of  them* 
selves  constituted  neglieence  which  would  render  the  defendant 
liable.  Where  the  burden  rests  upon  the  plaintiff  to  prove  dne 
care  on  his  own  part,  it  has  been  held  as  matter  of  law  in  seTenI 
cases  that  upon  undisputed  facts  he  has  failed  to  sustain  this  bur- 
den. Ordinarily,  however,  what  constitutes  a  want  of  due  care  is 
a  question  for  me  jury.  Especially  is  this  so  when  a  defendant's 
negligence  is  to  be  proved  and  the  facts  are  in  dispute.  In  sudi 
cases,  as  a  rule,  the  court  should  not  select  certain  facts^  however 
significant,  and  instruct  tlie  jury  that  these,  if  proved,  constitute 
negligence ;  but  should  leave  the  question  to  the  jurv  upon  ^11  the 
evidence,  relying  upon  their,  giving  the  proper  weight  and  signifi- 
cance to  the  particular  facts.  Williams  v.  Grealy,  112  Mass.  79. 
go  in  the  present  case,  the  facts  assumed  in  the  requests  for  in- 
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stroctioDS,  although  significant  and  having  a  strong  tendenc^y  if 
preyed)  to  show  negligence,  were  not  such  as  to  maxe  it  the  dntjr 
of  the  court  to  rule  that  as  matter  of  law  they  constitated  n^h- 
gence.  All  these  facts  mi^ht  exist,  consistently  with  other  facts 
or  explanations  which  wonla  warrant  a  joiy  in  negativing  the  ex- 
istence of  negligence. 
Exceptions  overruled. 

See  note  to  &L  Loois  Ins.  Ck).  «.  St  Louis*  eta,  R.  B.  Go.,  8  Am.  and  B 
B.  ROM.  871;  Walkins  9.  Teire  Haute,  etc.,  B.  &  Co.,  1  Am.  and  Bag.  R 
Cm.  614. 


TTat.ltpay  et  aL,  Appellants, 

V. 

Thb  St.  Lotns,  Kaksas  Cmr  and  Kobthbrn  Bt.  Go. 

(74  Mimuri  BtporUj  169.     OUober  Term^  1881.) 

Where  the  contract  of  a  common  carrier  contemplates  the  employment  of 
a  connecting  carrier  to  comi)lete  the  trans^rtation,  the  mere  reception  of 
the  property  by  the  latter  will  create  sufficient  privity  between  it  and  the 
shipper  to  enable  him  to  maintain  an  action  against  it  on  the  contract,  and 
in  sach  case  the  connoting  earner  will  be  entitled  to  the  benefit  of  all  TaUd 
limitatioDS  upon  the  carrier's  liability  provided  in  the  contract;  but  in  order 
to  avail  itself  of  them,  they  must  be  specially  pleaded. 

Appeal  from  Moberly  Court  of  Common  Pleas. — Hon.  G.  BL 
BuBCKHABTP,  Jndgc. 

Eeversed- 

W.  T.  McCanne  for  appellants. 

It  would  have  been  a  misjoinder  to  have  made  either  the  M., 
K  and  T.  Ry.  Co.,  or  its  receiver,  a  party  to  this  action.  Hoagland 
V.  R.  R.  Co.,  39  Mo.  451.  The  receiver  was  only  liable  over  his 
'own  line  of  road.  Coates  v.  Express  Co.,  46  Mo.  238.  The  defend- 
ant was  liable  both  generally  as  a  common  carrier  and  under  the 
terms  of  the  special  contract  made  with  the  first  carrier.  39  Mo. 
451 ;  45  Mo.  238 ;  Cramer  v.  Express  Co.,  56  Mo.  624 ;  Snider  v, 
Etocss  Co.,  63  Mo.  377 ;  Eice  v.  K.  P.  R.  R.  Co.,  63  Mo.  314. 

Wells  H.  Blodgett  and  Qeo.  S.  Grover  for  respondent. 

There  was  no  privity  of  contract  between  the  plaintiffs  and  the 
defendant  in  this  case.  The  plaintiffs  had  no  contract  with  the 
defendant.  The  only  contract  made  was  with  the  first  carrier,  who 
undertook  the  whole  dutv  of  transporting  the  live  stock  from  the 
starting  point  to  its  destmation,  and  who  collected  all  the  freight 
<iixmA  tnerefor.  Defendant  was  simply  an  agent  or  auxiliary  of 
the  first  carrier,  not  a  partner,  and  the  plaintiw  action,  if  they  had 
VLy,  was  against  the  carrier  with  whom  their  contract  was  made. 
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They  proved  no  cause  of  action  against  defendant,  and  for  iim 
reason  the  instmction  in  the  natore  of  a  demurrer  to  the  evidenee 
was  properly  given.  Coates  v.  Express  Co.,  45  Mo.  241;  Gray  v. 
Jackson,  51  if.  H.  9 ;  s.  c,  12  Am.  Kep.  1 ;  111,  Gen.  R.  R  Go.  9. 
Frankenbmrg,  54  EI.  88 ;  Milwaukee  K.  R.  Co.  t?.  Smith,  74  IlL 
197 ;  Mulligan  v.  R.  R.  Co.,  36  Iowa,  181 ;  s.  c,  14  Am.  Rep.  514. 
Plaintifis  are  not  entitled  to  recover,  because  they  failed  to  give 
notice  of  their  claim  for  damages,  as  required  by  the  special  cod- 
tract  It  was  not  proven  that  notice  of  any  claim  wlwitever  was 
given  by  them  to  either  carrier.  Such  stipulations  as  to  notice  are 
reasonable,  and  the  courts  will  enforce  them.  Rice  v.  E.  P.  Ry. 
Co.,  63  Mo.  319;  Express  Co.  v.  Caldwell,  21  Wall.  264;  Goggin 
t?.  K.  P.  Ry.  Co.,  12  kas.  41. 

Hough,  J. — It  is  allied  in  substance  in  the  petition  in  this 
case,  that  on  the  30th  day  of  December,  1875,  the  plaintiffs  de- 
livered to  Wm.  Bond,  receiver  of  the  Missouri,  Kansas  and  Texas 
Ry.  Co.,  at  Madison  Station,  in  the  county  of  Monroe,  eighteen 
horees  and  mules,  loaded  in  a  freight  car  belonging  to  the  aefend* 
ant,  which  said  receiver,  for  a  certain  sum  paid  to  him  by  plain- 
tiSsj  contracted  in  writing  to  transport  to  the  citv  of  St  Louis; 
that  by  the  terms  of  said  agreement  said  receiver  had  the  right  to 
transport  said  car  of  horses  and  mules  over  any  other  connecting 
railroad  to  the  city  of  St.  Louis,  and  that  by  the  t&nr^  of  said 
agreement  said  receiver  was  to  be  released  from  all  liability  for 
said  stock  after  its  delivery  to  such  connecting  line ;  that  said  car 
of  stock  was  transported  by  said  receiver  over  the  Missouri,  Kansas 
and  Texas  Ry.  to  Moberly,  and  there  delivered  to  the  defendant 
to  be  by  it  transported  to  the  city  of  St.  Louis ;  that  when  said  car 
was  so  deliverea  to  the  defendant  the  stock  therein,  were  in  good 
condition  and  uninjured :  that  the  slats  on  the  side  of  the  car  oi  de- 
fendant in  which  said  stock  was  loaded  were  negligently  placed 
thereon  so  far  apart  that  a  bay  mare  which  was  in  said  car  sot  her 
hind  foot  fastened  between  the  same  while  on  defendanrs  road 
between  Moberly  and  St.  Louis,  and  was  thereby  permanentlj 
injured  to  plaintiffs'  damage  in  the  sum  of  $75.  The  petition 
then  proceeds  to  charge  the  defendant,  as  a  common  carrier,  with 
a  breach  of  duty  in  failing  to  provide  a  good  and  sufficient  car  for 
the  transportation  of  saidstodk.  The  answer  of  defendant  was  a 
general  denial  only. 

At  the  trial  the  contract  between  the  plaintifb  and  Bond,  the 
receiver,  was  introduced  in  evidence  by  the  plaintiffs.  This  con- 
tract bound  the  receiver  to  transport  the  stock  to  the  cit^  of  St 
Louis,  and  contained  the  following  stipulations :  ^^  And  said  party 
of  the  second  part  (the  plaintiffs)  nereby  accepts  for  such  transpor- 
tation the  cars  provided  by  said  receiyer  and  used  for  the  shipment 
of  said  stock,  and  hereby  assumes  all  r»k  of  injury  which  the  ani- 
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mahy  or  either  of  them,  may  receive  in  consequence  of  any  of  them 
being  wild,  unrolj  or  weak,  or  maiming  each  other  or  themselves, 
or  in  consequence  of  heat  or  suffocation,  or  other  ill-efiects  of 
being  crowded  in  the  cars.  ...  or  of  loss  or  dama^  from  any 
other  cause  or  thing  not  resulting^  from  the  wilful  negligence 
of  the  agent  of  the  party  of  the  nrst  part.  .  .  .  Said  party  of 
the  second  part  further  aerees  that,  as  a  condition  prec^ent  to 
his  right  to  recover  any  dama^  for  any  loss  or  injury  to  said 
stock,  ne  will  give  notice  in  writing  of  his  claim  therefor  to  some 
officer  of  said  party  of  the  first  part  or  its  nearest  station  agent, 
before  said  stock  is  removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of  the  same  to  said  party 
of  the  second  part,  and  before  said  stock  is  mingled  with  other 
stock."    It  appeared  from  the  testimony  that  the  live  stock  in 
question  arrivM  in  Moberly,  Missouri,  on  the  80th  day  of  Decem- 
ber, 1875,  in  good  condition,  and  was  there  transferred  by  William 
Bond,  as  receiver,  to  the  defendant,  who  transported  it  to  St.  Louis 
for  him,  in  pursuance  of  his  contract  with  the  plaintiffs.     No  con- 
tract was  entered  into  between  the  plaintiffs  and  the  defendant. 
The  stock  arrived  in  St.  Louis  on  the  morning  of  the  next  day, 
and  was  all  in  good  condition,  except  the  mare  mentioned  in  the 
petition.    She  was  found  with  one  of  her  hind  feet  fastened  be* 
tween  the  slats  of  that  car,  and  the  slats  had  to  be  cut  out  in  order 
to  set  her  free.    This  injury  loosened  her  hoof  and  rendered  her 
lame,  and  injured  her  in  value  to  the  amount  of  $75.    Ko  notice 
of  this  injury  was  given  by  the  plaintiffs,  as  provided  in  the  con- 
tract, to  tne  officers  or  agents  of  W  illiam  Bond,  the  receiver,  or  to 
the  defendant.    At  the  close  of  the  plaintiffs'  case,  the  defendant 
demurred  to  the  evidence,  and  the  demurrer  was  sustained  and 
judgment  rendered  for  the  defendant. 

The  court  erred  in  sustaining  the  demurrer  to  the  evidence. 
When  a  carrier  undertakes  to  transport  to  a  point  beyond  the 
terminus  of  its  own  line,  or  to  a  point  not  on  its  line,  it  will  be  re- 
sponsible according  to  the  terms  of  the  contract  of  shipment,  if  it 
eontam  no  prohibited  exemptions,  for  loss  or  injury  occurring  u]x>n 
the  connecting  lines  as  well  as  upon  its  own  line,  and  the  connecting 
carrier  will  also  be  responsible  to  the  shipper  for  its  own  fault  or 
n^ligence,  and  according  to  the  terms  of  tne  shipper's  contract  with 
the  contnictmg  carrier,  l^e  connecting  carrier  by  receiving  the  goods 
from  the  contracting  carrier,  becomes  its  agent  for  the  purpose  of 
completing  its  contract  with  the  shipper,  and  where,as  in  this  case,  the 
contract  of  the  shipper  contemplates  the  employment  of  connecting 
lines,  the  law  will  imply  from  this  circumstance  sufficient  privity 
between  the  shipper  and  the  connecting  carrier  to  enable  the  ship- 

Sa*  to  maintain  an  action  against  sucn  carrier  on  the  contract, 
ntdiinson  on  Carriers,  §  ISO.    As  the  contract  of  the  plaintiffs 
with  the  receiver  was  for  the  entire  route,  he  could  not  stipulate 
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for  exemption  from  all  liability  beyond  the  terminus  of  Us  line* 
Cinn.  R  R.  Oo.  t).  Ponting,  19  Ohio  St.  331 ;  &  c.  2  Am.  Sep.  39L 
Condict  V.  Grand  Trunk  R.  R.  Co.,  54  N.  Y.  600.  By  simply  ac. 
cepting  the  stock  from  the  receiver,  Bond,  to  be  transported  to  St 
Louis,  the  defendant  became  entitled  to  claim  the  benefits  of  all 
valid  exceptions  he  had  made  with  the  shipper.  Lawson  on  Car- 
riers, §  343.  But  in  order  to  avail  itself  of  them  at  die  trial  it 
was  necessary  that  it  should  have  set  them  up  in  its  answer.  Ox- 
ley  V.  St.  Louis,  K.  C.  &  N.  Ry.  Co.,  65  Mo.  639 ;  Clark  v.  St. 
Louis,  EL  C.  &  N.  Ry.  Co.,  64  Mo.  447.  The  ludgment  will, 
therefore,  be  reversed  and  the  cause  remanded.    All  concur. 


The  St.  Louib  Ain>  Ibojs  Mouetaie  R.  R  Go. 

V. 

RussEL  M.  Larned. 

{AdMnee  mm,  lUinau,    June  21,  1888.) 

While  it  is  true  that  a  rtilroad  carrier  may  by  eontract  restrict  its  liabiHtj 
to  its  own  line,  there  is  no  doobt  that  it  may  iJso  extend  its  liability  beyond 
its  own  line. 

So,  where  a  railroad  company  in  its  own  wrong  shipped  alotofcattoa 
from  its  depot  in  Arkansas,  to  Waternlle,  in  the  State  of  Maine,  beyond  the 
terminns  of  its  road,  and  on  the  application  of  the  agent  purchasing  the  cot- 
ton, gave  him  a  bill  of  lading  containing  a  printed  stipulation  restricting  its 
liability  to  its  own  line  of  roAd,  naming  the  number  of  bales,  and  oontaimog 
this  entry,  written  in  a  blank:  "To  be  forwarded  from  Waterrille,  Maine, 
(where  the  cotton  is  now  lying,)  at  consignee's  expense.  All  charges  for 
transportation  to  that  point,  and  necessary  charges,  to  be  paid  by  him,"— and 
the  oral  eridence  showed  it  was  to  be  transported  to  Putnam,  Connecticiit,  it 
was  hMy  that  the  company  was  liable  to  the  assignee  of  the  bill  of  Isdisg, 
the  consignee,  for  the  value  of  the  cotton,  on  account  of  its  non-deliverj  at 

Putnam. 

An  agent  for  eastern  parties  bought  cotton  in  Arkansas,  which  he  left  at  tbe 
defendant's  railroad  depot,  taking  receipts  for  the  same,  bat  gave  no  orders 
for  its  shipment,  and  the  ndlroad  company,  without  any  authority  from  soch 
agent,  shipped  the  same  to  Waterville,  Maine,  where  another  company— the 
Maine  Central  R  R.  Co.— delivered  the  same  to  a  person  who  was  not  in  fact 
entitled  to  it.  On  learning  the  facts  the  defendant  railroad  gave  abill  of  lading, 
agreeing  to  transport  the  cotton  to  the  person  who  was  entitled  to  it«  iaOon- 
necticut,  at  the  consignee's  cost  and  exf^nse,  which  was  not  done,  tbe  per- 
son receiving  the  cotton  refuainff  to  give  it  up,  claiming  it  was  booriit  for 
him.  The  agent  drew  a  draft  on  his  principal,  to  which  he  attached  tie  tml 
of  lading,  properly  assigned,  which  was  paid  by  the  principal,  and  the  latte 
brouffht  suit  against  the  defendant  railroad  for  the  value  of  the  cotton,  spd 
recovered  It  was  contended  that  the  consignee  should  have  sued  tbe  Mine 
Central  B.  R.,  and  not  the  defendant.  J3sW,  that  while  he  might  hsre 
waived  the  defendant's  contract,  and  have  sued  the  other  company  for  a  ow- 
rersion  or  the  person  receiving  the  cotton,  he  was  undw  no  obligation  to  do 
so  and' that  the  recovery  against  the  defendant  was  warranted. 
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While  it  may  be  that  property  in  the  adverse  possesion  of  another  is  not 
truiBferable  bo  as  to  pass  the  title,  yet  where  a  raihroad  company  gives  a  bill 
of  lading  reciting  that  tne  property  is  then  lying  in  a  depot  at  a  certain  place» 
and  agrees  to  forward  the  same  to  the  oonsi^pee,  and  others  advance  money 
on  the  faith  of  snch  bill  of  lading,  which  is  assi^ed  by  the  shipper,  the 
railroad  company  will  be  estopped  as  against  such  persons,  from  snowing 
that  at  the  tune  of  giving  snch  bill  of  la£ng,  and  its  indorsement,  the  goods 
were  in  the  adverse  poaseasion  of  another  person,  so  as  to  defeat  an  action 
brought  by  the  consignee  so  advancing  money  on  the  bill  of  lading. 

Appsal  from  the  Appellate  Court  for  the  First  District : — ^heard 
in  that  court  on  appeal  from  the  Su^rior  Court  of  Cook  County ; 
the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Charles  H.  Wood,  for  the  appellant. 

Mr.  E.  C.  Larned  and  Mr.  A.  M.  I^ence,  for  the  appellee. 

Mr.  JasTTGE  Walker  delivered  the  opinion  of  the  court : 
It  appears  that  one  G.  T.  Potter,  in  the  years  1879  and  1880, 
was  engaged  in  Arkansas  in  the  purchase  oi  cotton  for  Lockwood 
&  Co.,  of  Waterville,  in  Maine,  and  appellee,  of  Providence, 
Rhode  Island,  and  other  eastern  manufacturers.  They  furnished 
him  money,  and  he  purchased  the  cotton  and  delivered  it  to  appel- 
lant, at  its  depot  in  Texarkana,  when  receipts  or  tickets  were  given 
to  him  as  each  separate  lot  was  delivered.  When  he  wished  to 
make  a  shipment  he  returned  the  tickets,  and  a  bill  of  lading  was 

S'ven  him.    He  thereupon  drew  on  the  consignee  for  tlie  value  of 
le  cotton  thus  shipped,  and  attached  the  bill  of  lading  and  obtain- 
ed the  money  on  the  draft.    In  this  manner  he  raised  money  to 
pay  for  the  cotton  he  purchased.    Having  cotton  in  the  depot  for 
which  he  held  tickets,  the  freight  agent  by  mistake  shipped  fifty 
bales  to  Waterville,  which  were  intended  to  be  shipped  to  I^^med, 
at  Providence.    When  Potter  came  to  ship  it  to  Larned  he  heard 
of  the  mistake,  but  bein^  informed  that  it  was  still  at  Waterville, 
it  was  agreed  that  the  railroad  company  would  have  it  rcsliipped  to 
Putnam,  Connecticut.     Thereupon   tlie  railroad  company  gave 
Potter  a  through  bill  of  lading,  using  an  ordinary  printed  blank, 
with  all  of  the  terms  and  conditions,  out  writing  in  the  undertak- 
ing to  so  deliver  it.    This  bill  of  lading  was  assigned  to  Lamed,  at- 
tached to  a  draft  drawn  on  him  and  sent  forward,  and  the  draft 
was  paid.     The  railroad  company  failed  to  make  delivery.    Larned 
was  informed  the  cotton  was  at  Waterville,  but  on  inquiry  it  was 
foand  that  the  last  carrier,  the  Maine  Central  K.  B.  Co.,  had  deliv- 
ered it  to  Lockwood  &  Co.     On  demand  they  refused  to  deliver  it 
to  Lamed,  and  he  sued  appellant  for  a  failure  to  deliver  according 
to  the  terms  of  its  bill  of  lading.    A  trial  was  had  in  the  Superior 
Court  of  Cook  County,  resulting  in  a  verdict  and  judgment  in 
favor  of  plaintiff.     The  case  was  removed  to  the  Appellate  Court^ 
the  judgment  was  affirmed,  and  defendant  appeals  to  the  court. 
It  IB  urged  that  railroads  may,  by  express  contract,  limit  their 
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liability  to  loss  on  their  own  road,  and  against  I068  occurring  beyond 
the  terminos  of  their  own  line,  and  that  the  bill  of  lading  in  this 
case  oontained  a  restriction  of  that  kind.  Admitting  this  bill  of 
lading  doea  contain  sach  a  stipulation,  after  naming  the  number  of 
bales  of  cotton  shipped,  it  contains  this:  ^  To  be  fonrarded  from 
Walenrillev  Maine  (where  the  cotton  is  now  lying),  at  oonsigDeeV 
expense.  All  charges  for  transportation  to  that  point,  and  neces- 
sary charces,  also  to  be^id  b^  nim*"  This  was  written  in  a  bbink 
in  the  biU  of  lading.  While  it  is  true  that  a  railroad  carrier  ma^ 
restrict  its  liability  to  its  own  line,  it  cannot  be  denied  that  it 
may  extend  its  liability  beyond  its  own  line.  It  in  this  case  did  m 
terms  agree  to  forward  the  cotton  from  WaterWUe,  and  the  ml 
evidence  shows  it  was  to  Putnam,  Connecticut.  The  company 
thereby  undertook  to  transport  this  cotton  from  Waterville  to  r  nt- 
nam.  It  is  no  answer  to  say  the  cotton  was  not  there.  It  had 
been  put  in  their  depot  and  custody  to  be  held  for  shipment,  and 
they,  of  their  own  wrong,  and  wiuiout  authority  or  orders  from 
the  holders  of  their  receipts,  had  sent  it  to  Waterville,  and  thej 
were  bound  to  return  it  to  Potter,  at  Texarkana,  or  respond  in 
damages,  had  he  demanded  it.  But  he  waived  that  right,  and 
agrera  that  they  might  deliver  it  at  Putnam,  and  this  they  under- 
took to  do  by  this  contract,  and  the  company  was  bound  to  per- 
form the  undertaking. 

It  is  urged  that  tne  suit  should  have  been  i^ainst  the  Ifaine 
Central  R  K  Co.  If  an  action  would  lie  against  it  for  a  wrong 
delivenr,  it  is  in  favor  of  appellant.  Potter  did  not  place  the  cot- 
ton in  its  possession,  nor  dm  he  authorize  or  direct  it  to  be  done. 
It  was  placed  in  its  possession  hj  appellant,  of  its  own  wrons. 
Then  why  require  Potter  or  his  assignee  to  sue  that  company!  It 
may  Ub  that  he  miffht,  if  he  chose,  have  waived  the  contract  of  ap- 

Jellant,  and  sued  that  company  for  a  conversion  of  the  property, 
ut  he  was  under  no  obligation  to  do  so.  The  same  is  tme  as  to 
suing  Lockwood  &  Co.,  as  neither  he  nor  his  assignee  placed  the 
cotton  in  their  hands. 

It  is  claimed  that  the  assignment  of  the  bill  of  huiing  did  not 
transfer  the  title,  beotuse  it  was  in  the  adverse  possession  of  Lock- 
wood  &  Co.,  who  claimed  to  own  it  at  the  time  the  assignraent 
was  indorsed.  Concede  this  to  be  true  under  ordinary  circnm- 
stances,  appellant  is  estopped  to  deny  that  the  cotton  was  at  Water- 
ville. The  company  say  in  its  bill  of  lading  that  the  cotton  i 
lying  at  that  place,  and  the  bank  who  receivM  the  bill  of  hding 
with  the  assignment,  and  advanced  the  money  on  it,  we  may  pre- 
sume, would  not  have  done  so  had  it  known  this  statement  was 
untrue,  and  the  cotton  was  in  the  possession  of  an  adverse  claim- 
ant, and  could  only  be  recovered  at  the  end  of  a  lawsuit  It  was 
by  this  statement  of  appellant  that  each  successive  assimee  was  in- 
duced to  advance  money  on  it,  and  it  would  be  a  fraudon  them  to 
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peruiit  appellant  to  escape  liability  by  showing  that  this  statement 
on  which  they  acted  was  nntme.  It  presents  a  clear  case  requir- 
ing the  application  of  an  estoppel.  It  is  in  the  fullest  sense  an  es- 
toppel npon  appellant. 

it  is  insisted  that  the  damages  were  assessed  too  high.  If  it 
were  conceded  that  the  finding  and  assessment  of  damages  is  not 
the  finding  of  a  fact  which  has  been  found  the  same  way  by  the 
Appellate  Ciourt,  and  we  can  look  into  the  evidence  to  determine 
the  correctness  of  the  finding,  the  evidence  clearly  sustains  it. 
This  being  true,  there  is  no  force  in  this  position. 

Perceiving  no  error  in  this  record,  the  judgment  of  the  Appel- 
late Court  must  be  afSrmed. 

Judgment  aflfirmed. 

A  carrier  may  contract  to  carry  goods  to  a  destination  beyond  his  own  line, 
and  in  each  a  case  each  and  all  connecting  carriers  become  his  agents,  for 
whom  he  is  responsible  to  the  shipper.  Wilby  v.  West  Cornwall  By.  Co.,  8 
E  &  N.  708;  Blake  v.  Great  Western  By.  Co.,  7  .H.  &  K.  987;  Cozon  «. 
Great  Western  By.  Co.,  5  H.  &  N.  274;  Le  Conteur  «.  London,  etc..  By.  Co., 

1  L.  R  Q.  B.  54;  Murchamp  v.  Lancaster,  etc.,  By.  Co.,  8  M.  &  W.  421; 
Quimby  v.  Yanderbilt,  17  N.  Y.  806;  Bissell  v.  Michigan,  etc.,  B.  B.  Co.,  22 
K.  T.  258;  Bortis  v.  Buffalo,  etc.,  R  R  Co.,  24  N.  T.  269;  Williams  «. 
Yanderbilt,  28  N.  Y.  217;  Boberts  v.  Van  Buskirk,  81  N.  Y.  661;  Buffit  v, 
Troy,  etc.,  R  R  Co.,  40  N.  Y.  168;  lioot  v.  Great  Western  B.  B.  Co.,  45 
N.  Y.  524;  Bailroad  Co.  v.  Trans.  Co.,  16  Wall.  824;  Evansrille,  etc.,  B.  B. 
Co.  9.  Androscoggin  Mills,  22  Wall.  594;  Bailroad  «.  McCarthy,  6  Otto,  258; 
Steamboat  Co.  «.  Brown,  54  Pa.  St.  77;  Pennsylyania  B.  R  Co.  v.  Berry,  68 
Pa.  St.  272;  Feital  o.  Middlesex  R  R  Co.,  109  Mass.  898;  Hill  Manuf.  Co. 
V.Boston,  etc.,  B.  R  Co.,  104  Ma«s.  122;  McCuer  «.  Manchester,  etc.,  R  R 
Co.,  18  Gray,  124;  Najac  «.  Boston,  etc.,  B.  R  Co.,  7  Allen,  829;  Illinois, 
etc.,  R  R  Co.  «.  Copeland,  24  111.  882;  Illinois,  etc.,  R  R  Co.  «.  Johnson, 
84  m  889;  Southern  Ex.  Co.  v.  Shea,  88  Ga.  519;  Peet  v.  Baibroad,  19  Wis. 
118;  Wahl  v.  Holt,  26  Wis.  708;  Candee  «.  Penna.  B.  R  Co.,  21  Wi8.«589; 
Perkins  v,  Portland,  etc.,  B.  B.,  47  Me.  578;  Noyes  v.  Butland,  etc.,  B.  B. 
Co.,  27  Vt.  110;  Morse  «.  Brainerd,  41  Yt.  550;  Newell  v.  Smith,  49  Yt.  255; 
St.  Louis,  etc.,  R  R  Co. «.  Piper,  18  Kan.  505;  East  Tennessee,  etc.,  R  R 
Co. «.  Nelson,  1  Cold.  276;  Angle  v.  Mississippi,  etc.,  B.  B.  Co.,  9  Iowa,  488; 
Wheeler  v.  San  Francisco,  etc.,  R  B.  Co.,  81  Cal.  46;  Nashua  Lock  Co.  v, 
Worcester,  etc.,  R  R  Co.,  48  N.  H.  889;  Cincinnati,  etc.,  R  R  Co.  «. 
PontiDS,  19  Ohio  St.  221;  Kyle  v.  Laurens  R  R  Co.,  10  Bich.  (S.  Car.)  882; 
compare  Hood  v.  N.  Y.,  etc.,  R  B.  Co.,  22  Conn.  502;  Converse  v.  N.  Y. 
etc..  Trans.  Co.,  88  Conn.  166. 

In  England  the  rule  is  well  settled  that  if  a  carrier  merely  accepts  goods 
to  be  forwarded  to  a  destination  beyond  his  own  line,  he  becomes  exclusively 
hsble  yo  the  shipper  for  the  safe  arrival  of  the  goods,  notwithstanding  he 
has  made  no  contract  for  through  carriage  with  the  shipper.  Scothom  9. 
South  Staffordshire  By.  Co.,  8  Exch.  841 ;  Crouch  v.  Great  Western  By.  Co., 

2  H.  A  N.  491 ;  Wilby  v.  West  Cornwall  By.  Co.,  2  H.  &  N.  708.  But  in  this 
country  this  rule  has  met  with  but  limited  acceptance.  In  a  portion  of  the 
States  it  has  been  approved  and  followed.  Bennett  «.  Filyaw,  1  Fla.  408; 
Kosher  e.  Southern  Ex.  Co.,  88  Ga.  87;  Cohen  «.  Southern  Ex.  Co.,  45  Ga. 
148;  Southern  Ex.  Co.  «.  Shea,  88  Ga.  519;  Angle  v.  Mississippi,  etc.,  B.  B. 
Co.,  Slows,  487;  Mulligans.  Illinois,  etc.,  R  B.  Co.,  86 Iowa,  181;  Illinois, 
etc.,  R  R  Co.  o.  Copeland,  24  111.  882;  Illinois,  etc.,  R  B.  Co.  «.  Cowles, 
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St  HL  116;  niiBoia,  etc.,  R  R.  Go.  •.  Johnson,  84  HI.  889;  Illinois,  etc,  R. 
&  Go.  e.  Fnakenboiv,  54  IlL  88;  Chicago,  etc.,  R.  R.  Ck>.  «.  People,  56 IH 
865;  Chicaira,  etc,  R.  R.  Co.  e.  Montlort,  80  Dl.  175;  U.  &  Ex.  Go.  t. 
Hainee,  67  UL  187;  Field  e.  Chicago,  etc^  R  R  Co.,  71  lU.  458;  Adams 
Xz.  Go.  e.  Wilaon,  81  IlL  889;  MUwaukee,  etc,  R  R  Co.  e.  Smith,  84  IlL 
889;  JjKk,  Go.  e.  Railroad,  48  N.  H.  889;  Gray  e.  Jackaon,  51  K.  H.  9; 
Wdton,  etc,  R  R  Co.  e.  McElwee,  6  Heiak,  208;  East  Tennenee,  etc,  R 
R  Cc  e.  Rogera,  6  Heuk,  148;  LouisTille,  etc,  R  R.  Co. «.  Campbell,  7 
Heiak,  858;  Carter  e.  Hough,  4  Sneed,  808;  Bast  Tennessee,  etc,  R  R  Cv. 
e.  Nelson,  1  Coldw.  278;  Bradford  e.  Railroad,  7  Rich.  201 ;  Kyle  e.  Railroad, 
10  Rich.  888.  In  other  States  it  has  been  held  that  the  carrior,  in  tW 
afaaenee  of  a  apedal  contract,  is  only  bound  to  carry  the  gooda  nfely  to  tie 
terminna  of  his  own  road,  and  his  liability  is  ended  when  he  deliverB  tiie 
goods  to  the  next  sacoeeding  carrier.  St.  John  e.  Van  Santvoord,  25  Wesl 
660,  6  Hill,  157;  Root  e.  Great  Western  R  R  Co.,  45  N.  T.  624;  Lsmbt. 
Ounden,  etc,  R  R  Co.,  46  N.  T.  271 ;  Reede.  U.  a  Ex.  Co.,  48  K.  Y.  4ld; 
Babcocke.  Lake  Shore,  etc,  R  R  Co.,  49  N.  T.  491;  Condlcte.  Grmd 
IVunk  R  R  Co.,  59  N.  T.  500;  Camden,  etc.,  R  R  Co.  e.  Forsyth,  61  ?1 
St  81;  Hotting  e.  Connecticut,  etc.,  R  R  Co.,  1  Gray,  502;  Darling  t. 
Boston,  etc,  R  R  Co.,  11  Allen,  295;  Burroughs  a.  Norwich,  etc,  R  R. 
Co.,  100  Mass.  26;  Ftomers*,  etc,  Bank  e.  Champlain  Trans.  Co.,  16  Yt.  G8; 
Brintnall  a.  Saratoga,  etc,  R  R  Co.,  82  Yt.  665;  Cutta  e.  Biaiiierd,  42 yt 
566;  Perkina  a.  Portland,  etc,  R  R  Co.,  47  Me.  578;  Skinner  e.  HaU,  eO 
Me.  477;  InhaMtanU  a.  Hall,  61  Me.  517;  Hood  e.  N.  T.,  etc.,  R  R  Co.,  88 
Conn.  502;  Elmore  a.  Naugatuck  R  R  Co.,  28  Conn.  457;  CouTerse  v.  Nor- 
wich, etc,  R  R  Co.,  88  Conn.  166;  Baltimore,  etc,  R  R  Co.  a.  Schumacher, 
29  Md.  168;  McMillan  a.  Michigan,  etc.,  R  R  Co.,  16  Mich.  79;  PhiUipsv. 
North  Carolina  R  R  Co.,  78  N.  C.  294;  Rulroad  a.  Pratt,  22  Wall  128; 
Railroad  a.  Manuf.  Co.,  16  Wall  818;  Crawford  v.  Southern  R  R  Assn.,  51 
Miss.  222;  Irish  a.  Milwaukee,  etc,  R  R.  Co.,  19  Ifinn.  376. 

The  carrier  may,  howeyer,  be  held  liable  for  loss  or  damage  to  the  goods 
when  in  custody  of  succeeding  carriers  if  he  enters  into  a  contract  with  the 
ahipper  to  transpNort  the  goods  to  their  destination.  A  contract  of  this  nataie 
need  not  be  special,  but  may  be  inferred  from  the  circumstancea  attending 
the  shipment,  such  as  the  receipt  of  the  freight  chargea  for  the  entire  distance, 
a  throuffh  bill  of  lading  or  receipt,  a  partnership  or  arrangement  between 
connecting  linea  to  pro  rate  the  freight  receipts  and  losses,  or  the  custom  of 
the  carrier  to  forward  goods  through  to  their  destination.  Reed  a.  Ssratoga, 
etc,  R  R  Co.,  19  Wind.  534;  Berg  a.  Narragansett  Co.,  5  Daly,  394; 
Quimby  a.  Yanderbilt,  17  N.  Y.  806;  EvansTille,  etc,  R  R  Co.  a.  Andros- 
coggin MiUs,  22  Wall.  594;  Railroad  a.  Pratt,  22  Wall.  128;  Gsss  a.  New 
York,  etc,  Co.,  99  Mass.  220;  Hill  Manuf.  Co.  e.  Boston,  etc,  R  R  Co., 
104  Mass.  122;  Candee  a.  Pennsylvania  R  R  Ca,  21  Wis.  582;  Robinson  t. 
Merchants'  Dispatch  Co.,  45  Iowa,  470;  St.  John  a.  Express  Co.,  1  Woods, 
612;  Root  a.  Great  Western  R  R  Co.,  45  N.  Y.  624;  WiUon  a.  Gbesapeske, 
etc,  R  R  Co.,  21  Gratt654;  Ellsworth  a.  Tartt,  26  Ala.  788;  Montgomery  t. 
Moore,  51  Ala.  894;  Cincinnati,  etc.,  R  R.  Co.  a.  Spratt,  2  Du?al,  4-  Gray 
a.  Jftckaon,  51  N.  H.  9;  Woodward  a.  Railroad,  1  Bias.  408. 
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WOLFP 
V, 

Central  B.  B.  Go. 

(Advance  Case,  Owrgia,     February^  1883.) 

Sectioii  9084  of  the  Code  proTidiog  that  the  last  of  a  coonecting  line  of 
railroads  over  which  goods  are  shipped  which  receive  them  as  in  good  order 
ii  liable  to  the  consi^ee,  does  not  apply  to  baggage  of  a  passenger  checked 
tnd  aooompanying  hun  on  his  passage. 

Where  a  passenger  with  a  through  ticket  over  a  connectinff  line  of  railroads 
checks  his  baggage  at  the  starting-point  through  to  his  destination,  and  upon 
srriYal  it  is  damaged,  or  has  been  broken  open  and  robbed,  he  may  sue  the 
railroad  which  issued  the  check,  or  he  may  sue  the  road  delivering  the  bag- 
gage in  bad  order. 

That  under  the  American  authorities  each  of  the  roads  composiue  such  a 
continuous  line  over  which  a  passeuger  travels  on  a  through  ticket,  and 
baggage  is  sent  on  a  through  check,  is  a  principal  contractor,  adopting  the 
contract  of  the  first  road,  and  is  therefore  liable  for  spoliation  of  oaggage, 
ineq)ective  of  the  point  at  which  it  actually  occurred. 

Are  such  roads  also  jointly  liable  as  partners  or  joint  contractors? 

Thb  plaintiff  in  error  parchased  a  through  ticket  from  Kew 
Tork  to  Macon,  Ga.,  which  ticket  was  the  usual  coupon-ticket,  and 
included  a  coupon  of  the  Central  Bailroad,  upon  which  last  coupon 
the  plaintiff  passed  over  the  line  of  the  Central  Railroad  with  ner 
baggage,  which  was  received  at  Macon  in  apparently  good  order, 
but  upon  opening  her  trunk  she  found  it  haa  been  robbed  of  cloth- 
ing, etc.,  to  the  amount  of  $800.  The  trunk  was  checked  through 
from  New  York  to  Macon  by  the  same  parties  who  sold  the  ticket. 
Proof  was  made  of  the  ownership  and  loss  of  the  articles  after 
they  were  delivered  to  the  ofiScials  in  New  York,  and  that  they 
were  usual  and  ordinary  ba^ga^e.  On  closing  plaintiff's  testimony 
the  court,  on  motion  oi  defendant's  counsel,  awarded  a  non-suit ; 
whereupon  plaintiff  excepted.  Counsel  for  plaintiff  in  error  in- 
siats  that  the  rule  of  liability  prescribed  by  §  2084  of  Code  against 
connecting  roads  and  under  different  companies,  where  goods  are 
to  be  transported  over  more  than  one  road,  includes  baggage  ac- 
companying a  passenger,  which  rule  ''makes  the  last  company 
which  hias  received  the  goods  as  in  good  order  responsible  to  the 
consignee  for  any  damages,  open  or  concealed,  done  to  the  goods." 

Speeb,'J. — 1.  We  cannot  believe  it  was  the  intention  of  the 
Legislature  to  include  the  transportation  of  baggage  under  the 
teiTO  "goods."  There  is  in  the  same  chapter  indumng  that  sec- 
tion, regulations  touching  the  transportation  of  baggage  that  do  not 
apply  to  goods.     Section  2071  of  thair  chapter  dec&res  "  the  com- 
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pany  iB  responsible  for  ba^age  placed  in  their  cam.''  The  next 
section  providee  for  the  checking  of  baggage,  and  impoees  a  pen- 
altj  for  failing  to  conform  to  the  regulation  touching  the  aame.  A 
lien  is  given  to  the  company  for  the  coat  of  tranaportation,  wliidi 
extends  to  the  fare  of  the  passenger.  There  are  auo  limitations  u 
to  the  liability  of  the  company  on  the  value  of  the  ba^age  for  the 
fare  taken,  which  do  not  apply  to  eoods.  The  distinction  between 
goods  and  baggage  is  thus  so  dearfy  recognised  by  the  context^ 
we  cannot  construe  section  2084  as  being  intended  to  include  bag- 
gage under  the  term  ^  goods."  The  rule  of  liabili^  of  a  oornmon 
carrier  for  bag^eage  is  well  understood,  but  in  the  case  of  oonDed^ 
ing  roads,  in  the  absence  of  proof  aa  to  where  the  loss  ooeoned, 
which  one  is  liable  is  now  the  question.  Defendant  insists  that  the 
company  in  New  York  who  sold  the  through  ticket  is  respcHisible, 
and  so  tnis  court  ruled  in  Hawley  t;.  Screven,  62  6a.  347,  but  did 
not  rule  that  such  road  alone  was  liable.  Is  this  the  only  one  lia- 
ble unless  the  act  of  spoliation  is  established  as  having  occurred  on 
a  particular  road  \  Tne  plaintiff  purchased  a  through  tidcet  from 
New  York  to  Macon  by  which  the  connecting  roads  contracted  to 
transport  her  and  her  ba^age.  Th^ie  is  no  evidence  as  to  where 
the  spoliation  occurred.  In  the  absence  of  positive  statutory  re^ 
lations  as  to  the  liability  of  connecting  roads  in  the  transportation 
of  baggage  when  loss  or  damage  to  £e  same  occurs,  we  find  the 
English  and  American  decisions  are  not  in  harmony.  The  £ng^ 
rule  is,  that  the  carrier  who  receives  the  goods  and  contracts  to 
carry  them  over  the  entire  route  is  liable,  holding  the  intermediate 
carriers  to  be  agents  of  the  first  road,  and  that  were  is  no  priority 
of  contract  between  the  agents  and  owner  of  the  goods.  The  courts 
of  this  country  do  not  recognize  this  doctrine,  and  we  do  not  think  it 
fair  to  our  own  citizens  to  send  them  to  a  foreign  jurisdiction  to  seek 
redress  if  it  can  be  avoided  consistently  with  our  rules  of  law.  We 
conclude,  from  an  examination  of  our  own  authorities,  that  the  true 
rule  in  case  of  connecting  roads  for  liability  of  baggage  should  be, 
that  when  two  or  more  railroads  are  associated  together,  and  form 
a  continuous  line  for  the  transportation  of  passengers  and  baggage, 
giving  to  each  the  right  to  sell  these  through  tickets  with  coupons 
over  tke  several  roads,  and  thus  bargaining  for  the  transportation 
of  passengers  over  the  whole  line,  and  receiving  the  price  of  said 
tickets,  the  same  to  be  divided  among  them  at  periodical  settle- 
ments, the  company  so  selling  and  contracting  is  the  agent  of  the 
sevei'al  compames  composing  such  lines,  rather  than  to  regard  the 
other  companies  as  its  agent  in  performing  the  service  allotted  to 
them.  9  Am.  Rep.  474 ;  6  lb.  484.  The  sale  of  such  tickets  is 
for  the  common  benefit  of  all  the  companies,  and  the  receipts  from 
them  are  presumptive! v  divided  between  them  in  proportion  to 
service  rendered  by  each,  making  them  interested  as  principals  and 
not  as  agents.    In  fact,  they  stand  substantially  in  the  position  of 
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partners  in  snch  thran^  businesB,  and  mMj  he,  poliipe^  jmntly  as 
well  as  sevoully  liable  as  snch.  There  are  nnmeroos  aedsioiis  thai 
hold  them  as  to  this  throngh  business^  jointly  liable  as  partners 
throngh  the  entire  route.  Angell  cm  Car.  93,  and  eases  cited; 
Story  on  Baihn.  506,  and  cases  cited;  11  Wend.  571 ;  19  lb.  329 ; 
7  Rich.  (S.  C.)  201;  4  Seld.  37;  11  Wend.  575.  To  hold  these 
sfisociatea  companies  severally  liable  on  these  throngh  oontracts 
springs  from  the  necessity  of  the  rule.  To  remit  the  owner  whose 
bagg^  has  been  lost  or  damaged,  to  the  company  where  the  loss 
or  spoliation  occurred,  is  sim^  to  deny  him  all  redress.  For  he 
has  no  means  to  ascertain  the  facts  exoc»>t  at  the  pleasure  of  the 
company,  who,  it  is  to  be  presamed,  will  not  be  mompt  to  fnmish 
eTidence  of  their  own  ne^ugence  and  liability.  To  drive  the  owner 
to  a  foreign  jurisdiction  for  redress  is  not  consistent  with  our  pub- 
lic policy.  To  hold  each  company  liable  for  negligence  or  loss  in- 
coired  while  transporting  under  one  continnons  and  joint  contract 
made  with  the  owner,  will  interest  all  alike  to  be  diligent,  and  if 
loss  should  occur,  it  is  more  equitable  for  the  losses  to  be  appor- 
tioned among  them,  as  they  apportion  the  profits  of  their  joint  en- 
terprise, rather  than  that  the  loss  should  be  borne  alone  by  the 
owner.  The  contract  for  transportation  is  made  with  the  joint 
oontmnons  line ;  they  act  for  eacui  other  and  receive  the  fruits  of 
the  contract  as  common  agents  one  for  the  other.  The  mle  hold- 
ing each  liable  in  case  of  loss  is  founded  in  equal  justice,  and  is 
far  more  equitable  and  convenient  than  the  rule  which  holds  that 
the  company  alone  should  be  liable  w£ich  sold  the  through  ticket, 
and  which  may  be  as  free  from  fault  as  any  intermediate  com- 
pany. 

Jackson.  C.  J.,  concurring,  stated  that  the  exact  point  decided, 
md  in  which  the  entire  court  concurred,  was  the  grant  of  the  non* 
snit  on  the  ground  of  non-liability  of  the  last  roa£ 

Jndgment  reversed. 

See  note,  p.  489. 


Frank  Hadd, 

V. 

Untikd  States  and  Canada  Express  Compaot. 

(6d  VenmnU  BeporUj  885.) 

1b  the  absence  of  special  contract,  a  common  carrier,  leceiving  a  parcel 
^^^^^  to  a  point  beyond  its  route,  but  having  no  special  busineas  relation- 
*^P  with  the  carrier  on  the  connecting  line,  is  responsible,  aa  such  carrier, 
oiily  for  aafe  and  aeasonable  delivery  at  the  end  ot  its  own  route  to  the  car- 
n^  next  in  the  line  of  transportation. 

Ib  case  for  money  delirered  to  the  agent  of  an  ezpreas  company  to  be 
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•rat  to  m  place  beyond  the  route  of  a  eom|MUD7i  it  appeared  that  pliintiff  pud 
chargea  through,  and  received  a  receipt  for  the  money  to  be  aent  ooDttmof 
a  memorandum  of  such  payment.  JBM,  that  on  the  facta,  ^.e.,  there  wiiaet 
a  Bpecial  contract  to  carry  to  deatination. 

The  receipt  contained  a  clause  limiting  the  liability  of  the  company  to  the 
risks  of  carriage  to  the  end  of  its  route.  The  consignor  could  not  rnd,  and 
the  agent  reaa  the  principal  part  of  the  receipt  to  him,  but  did  not  read  tbit 
clause.  Bddy  that  as  that  clause  was  expressiTC  only  of  the  company^  lia- 
bility under  the  law,  the  omission  to  read  it  was  no  fraud  on  the  coosigDor. 

Such  a  receipt,  like  any  simple  receipt,  may  be  explained  by  psioT  evi- 
dence. 

Ca8b  against  an  express  carrier  for  negligent!;^  so  carrying  & 
package  of  money  that  it  was  lost,  with  a  count  in  troYer.  The 
case  was  referred,  and  the  referee  reported  facts  as  follows : 

On  January  3, 1877,  the  plaintiff  delivered  a  package  of  money 
of  the  value  of  $300  to  D.  Paul,  agent  at  East  Ber&hire  of  the 
defendant, — ^a  firm  composed  of  Benjamin  P.  Cheney  and  Nathan- 
iel White,  and  a  common  carrier  in  the  expreas  business  over  a 
large  number  of  railroads  in  New  England,  including  the  rosd 
through  East  Berkshire  to  Essex  Junction — ^to  be  sent  thenoe  by 
express  to  Joseph  Melendy,  in  Jericho^  a  place  beyond  Essex 
Junction.  The  plaintiff  asked  Paul,  when  he  handed  him  the 
money,  to  put  it  into  an  envelope  and  seal  and  direct  it,  which  he 
did,  (urecting  it  as  follows :  "  J.  H.  Melendy,  Jericho,  Vt  Via 
Stage  from  Essex  Junction  to  Jericho."  The  plaintiff  at  the  same 
time  told  Paul  that  he  wanted  to  pay  the  express  charges.  PanI 
on  examination  of  the  tariff  told  the  plaintiff  the  chaises  would  be 
thirty-five  cents  to  Essex  Junction,  and  that  he  could  not  bill  be- 
yond that  place  as  the  defendant's  route  did  not  extend  beyond  it 
The  plaintiff  said  he  wanted  to  "pay  through."  Paul  replied  that 
he  thought  it  would  cost  twenty-nve  cents  by  sta^,  but  that  if  it 
should  be  more  the  plaintiff  must  pay  it.  The  plaintiff  thereupon 
paid  Paul  sixty  cents ;  and  Paul  gave  him  a  receipt,  made  by  fiUine 
out  the  usual  printed  form,  which,  except  in  certain  matter  printed 
in  the  margin,  was,  when  so  filled  out,  as  follows : 

Untfed  States  and  Caitada  Ezp&bbs. 
Domestic  Bill  of  Lading. 
$300.  East  Bebkshibie,  Jan'y  3, 1877. 

Beceived  of  Frank  Hadd  sealed  pack^e,  said  to  contain  Three 
Hundred  Dollars  for  J.  H.  Melendy  of  Jierioho. 

13^  To  be  forwarded  to  destination  at  our  risk,  so  far  only  as 
our  route  extends.  ...  In  no  event  to  be  responsible  except  as 
forwarders. 
Paid  60  cts.  Thro'. 

For  the  Propriet^m^  B.  Favl, 

In  the  margin  was  printed  the  names  of  the  various  railroadfi  o?er 
which  the  defendant  was  doing  business,  together  with  the  length 
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of  each  road  in  miles.  The  plaintiff  was  unable  to  read,  and  Paul 
read  to  him  that  part  of  the  receipt  containing  the  direction,  the 
description  of  the  package,  and  the  acknowledgment  of  its  re- 
ceipt, and  that  part  only ;  and  the  plaintiff  had  no  knowled^  of 
the  contents  oi  the  receipt  except  as  it  was  read  to  him.  Fanl 
made  entry  of  the  package  in  the  express  books  of  the  defendant, 
stating  the  names  of  the  consignor  and  consignee,  the  place  to 
wluch  it  was  bound,  and  the  place  to  which  it  was  to  be  billed,  the 
sum  paid  for  carriage,  and,  under  t)ie  head  of  remarks,  wrote  the 
word  ^'  thro' ";  and  on  the  following  morning  the  package  was 
billed  to  Easex  Junction,  where  it  arrived  on  the  same  day.  It 
was  there  delivered  on  the  next  morning  to  Howe  &  Folsom,  who 
owned  and  operated  the  stage  line  from  Essex  Junction  through 
Jericho  to  Underhill,  and  were  common  carriers  and  carriers  of 
express  matter  along  their  route,  to  be  carried  to  Jericho,  and  they 

SiVe  a  receipt  for  it  on  the  defendant's  book,  and  received  from 
e  defendant  twenty-five  cents,  the  remainder  of  the  sum  paid  by 
the  plaintiff  after  deducting  the  defendant's  charges  for  carri^^  to 
Essex  Junction.  Howe  &  Folsom  carried  the  package  to  Jericho 
the  same  morning,  and  delivered  it  to  Field  &  rercival,  who  were 
their  agents  to  receive  and  deliver  express  packages  at  that  place, 
Howe  placing  it  on  tlie  counter  of  their  store,  and  Percival  put- 
ting it  into  a  drawer,  where  they  were  accustomed  to  put  such 
packages.  On  the  following  day  it  was  discovered  that  the  package 
iiad  disappeared,  and  it  was  never  delivered  to  Melendy.  It  did  not 
appear  tnat  he  was  notified  of  its  arrival,  or  that  he  knew  of  it  till 
after  it  was  lost  It  appeared  that  it  was  the  custom  of  the  defendant 
to  receive  and  carry  all  express  packages  whereon  charges  were 
prepaid,  and  all  on  which  they  were  not  prepaid,  when  the  packages 
were  worth  $3  or  more,  whether  delivered  by  the  consignors,  or 
by  other  carriers,  and  whether  directed  to  places  on  or  to  places  off 
its  route ;  that  if  they  were  prepaid  to  points  beyond  its  route,  the 
defendant  would  receive  its  part  of  the  charges  and  pay  the  residue 
to  the  connecting  carrier,  and  if  not  prepaid  the  detendant  would 
charge  its  portion  for  oarriage  to  the  connecting  carrier,  who  would 
collect  at  tne  destination ;  that  there  was  no  contract  or  business 
arrangement  between  the  defendant  and  Howe  &  Folsom  as  to  car- 
lying  express  matter,  unless  one  be  inferred  from  the  facts  shown, 
and  that  neither  had  any  share  of  or  interest  in  the  receipts  of  the 
other  in  such  business,  out  that  it  was  the  custom  of  Howe  &  Fol- 
som to  receive  from  the  defendants  such  express  packages  as  were 
directed  to  points  on  their  route,  pay  the  defendant  its  charges,  if 
thev  had  not  been  paid,  and  receive  their  chai-ges  of  the  defendant, 
if  the  charges  had  been  prepaid,  and  also  in  like  manner  to  deliver 
express  packages  to  the  defendant  under  a  like  custom  as  to  the 
payment  of  diarges;  and  that  Field  <fe  Percival  were  not  em- 
ployed by  the  defendant  as  its  agent  to  receive  or  deliver  express 
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nutter,  anlen  sach  an  agency  misht  be  implied  from  tlie  hcti 
foniML    The  defendant  introduced  m  evidence  Bobject  to  objectioa 
eertain  of  its  general  mles  requiring  its  agents  to  let  it  be  Qnde^ 
stood,  when  anything  was  received,  to  be  foi'warded  beyond  its 
route,  tliat  its  responsibility  ended  with  delivery  to  the  nsnal  oon- 
veyanoe  beyond  its  route,  and  also  giving  such  agents  notice  that  thej 
were  to  exercise  no  discmtion,  l>ut  were  to  act  according  to  instrao- 
tions  in  all  cases ;  and  the  referee  found  therefrom  that  Paul  wa& 
instructed  to  follow  the  defendant's  general  rules  strictly.    Neitiier 
the  plaintiff  nor  Melendy  had  any  knowledge  of  those  r^nlationa^ 
or  ot  the  eourse  of  the  defendant  s  business,  or  of  the  extent  of  its 
route,  or  of  Paul's  authority,  and  they  made  no  inquiry  in  r^aid 
to  such  regulations.    That  part  of  the  receipt  siven  by  Faul  to  the 
plaintiff  that  gave  the  defendant's  routes,  and  mat  part  that  related 
to  the  limitation  of  risks  were  objected  to,  and  the  receipt  was  ad- 
mitted in  evidence  subject  to  objection.    The  referee  found  that| 
if  on  the  facts  stated  the  plaintiff  was  entitled  to  recover,  he  should 
reeover  $300,  with  interest  thereon  from  January  6,'  1877;  and 
that  if  he  was  not  entitled  to  recover,  the  defendant  should  recover 
its  cost. 

The  plaintiff  excepted  to  the  report  because  of  the  admission  of 
testimony  to  show  that  the  defendant's  route  did  not  extend  be- 
yoDd  Essex  Junction  towards  Jericho,  to  show  the  existence  of  Ihe 
stage  line  and  the  custom  under  which  it  was  operated,  to  show 
tiie  defendant's  instructions  to  Paul,  and  to  show  what  Paul  said 
in  contradiction  of  the  receipt  about  billing  the  package ;  and  be- 
ef the  admiasiou  of  that  part  of  the  receipt  to  whidi  objectioQ 
made. 

At  the  April  Term,  1879,  the  court,  Boyce,  J.,  presiding  ren- 
doed  judgment,  pro  forma,  for  the  plaintiff  for  $300,  with  intoest 
and  costs ;  to  which  the  defendant  excepted. 

Noble  &  Smith  and  C.  W.  Porter,  for  defendant 

The  defendant  was  not  bound  to  carry  through.  In  the  absence 
of  special  eontract,  carriers  receiving  ^oods  marked  to  a  point  be- 
yona  their  route  are  responsible  as  earners  only  to  the  ena  of  their 
route,  and  for  safe  and  seasonable  delivery  to  the  succeeding  car- 
rier in  the  direction  of  the  transportation.  Edwards  Baiun.  s. 
578;  8  Redf.  By.  a.  154;  Farmers  and  Mechanics'  Bank  t;.  Cham- 
plain  Transportation  Co.,  33  Yt  186,  209 ;  Nutting  u  Connecd- 
cut  Biver  K  R  Co.,  1  Gray,  508 ;  Boot  v.  Great  Western  B.  R 
Co.,  45  N.  Y.  524 ;  R  R  Co.  v.  Manufacturing  Co.,  16  Wal.  318, 
324.  The  receipt  was  not  such  a  contract  Grace  t^.  Adams,  100 
Mass.  505;  Louisville  and  Nashville  R  R  Co.  v.  Brownlee,  8 
Beporter,  144 ;  Bice  v.  Dwight  Manu&cturing  Co.  8  Cnsh.  80. 
The  receipt  did  not  enki^  nor  limit  the  obngation  iinpoeed  hj 
law.  Nutting  v.  Connecticut  Biver  R  R  Co.,  supra.  Isnt  omit 
that  portion  that  was  not  read:  there  was  no  special  contract 
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Waeb.  Mannfactarinff  Co.  v.  B.  B.  Co.,  113  Mafis.  492.  Prepay- 
ment of  the  freight  did  not  enlarge  the  carrier's  obli^tion.  Farm- 
ers and  Mechanics'  Bank  v.  Champlam  Transportation  Co.,  supra, 
&Dd  cases  passim.  The  bnrden  of  showing  a  special  contract  rests 
on  the  plaintiff. 

But,  if  there  was  a  special  contract,  the  defendant,  by  procuring 
the  package  to  be  carried  through  according  to  custom,  was  ab- 
solved. 

H.  C.  Adams  and  D.  G.  Furman,  for  the  plaintiff. 

The  contract  was  to  carry  through.  Weed  v.  Saratoga  and 
Schenectady  B.  B.  Co.,  19  Wend.  534;  Cary  v,  Cleveland  and 
Toledo  R  R  Co.,  29  Barb.  36;  Baltimore  and  Philadelphia 
Steamboat  Co.  v.  Brown,  54  Pa.  St  77 ;  Illinois  Central  B.  B. 
Co.  V.  Johnson,  34  IlL  389 ;  Cutts  v.  Brainerd,  42  Yt.  566,  and 
numerous  other  cases.  The  paper  given  to  the  plaintiff  by  Paul, 
except  as  to  the  part  not  read,  was  the  exclusive  evidence  of  the 
contract ;  but  proof  that  a  part  of  it  was  not  read  was  admissible. 
The  omission  to  read  to  the  plaintiff  that  part  of  the  receipt  that 
limited  the  defendant's  liabihty  was  in  legal  effect  a  fraud.  King 
V,  Woodbridge,  34  Yt.  565.  There  is  nothing  to  show  assent  by 
the  plaantifi  to  the  limiUtion  expressed  in  the  part  not  read,  but 
the  contrary.  Cole  v.  Goodwin,  19  Wend.  251 ;  Perry  v.  Thomp- 
son, 98  Mass.  249,  and  other  cases.  The  cases  in  which  the  con- 
tract is  for  carriage  through  are  unlike  this.  See  Boot  v.  Great 
Western  R  R  Co.,  45  K  Y .  524 ;  Beed  v.  United  States  Express 
Co.,  48  N.  Y.  462 ;  ^tna  Insurance  Co.  v.  Wheeler,  49  N.  Y. 
616;  Lamb  v.  Camden  and  Amboy  B.  R  Co.,  46  N.  Y.  271. 

Paul  had  authority  to  do  what  he  did,  and  could  bind  the  de- 
fendant to  carry  through.  Hart  v.  Bensselaer  and  Saratoga  R  B. 
Co.,  4  Seld.  37.  But  me  defendant  having  introduced  the  receipt 
is  estopped  by  it.     Chouteaux  v.  Leech,  18  Pa.  St.  224,  231. 

The  undertaking  of  an  express  carrier  ordinarily  implies  actual 
delivery  to  the  consignee.  2  Bedf.  By.  s.  154;  Witbeck  v,  HoU 
land,  45  N.  Y.  13 ;  American  Union  Express  Co.  v.  Bobinson,  78 
Pa.  SL  274.  The  case  Farmers  and  Mechanics'  Bank  v.  Cham- 
plain  Transportation  Co.,  18  Yt  131,  and  the  case  between  the 
same  parties,  23  Yt.  186,  are  distinguishable.  There  is  no  proof 
that  tne  plaintifi  knew  of  the  custom  in  reeard  to  delivery.  It 
was  thereiore  no  part  of  the  contract  Linuey  v.  Lovely,  26  Yt 
123 ;  Packard  v.  Earle,  113  Mass.  280. 

The  opinion  of  the  court  was  delivered  by 

Ybazbt,  J. — ^It  has  been  repeatedly  decided  in  the  American 
courts  that,  in  the  absence  of  special  contract,  common  carriers, 
including  express  companies,  receiving  parcels  marked  to  a  point 
beyond  ttieir  own  route,  and  having  no  special  business  relations 
with  other  carriers,  are  only  responsible  as  common  carriers  to 
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the  end  of  their  own  route^  and  the  safe  and  Beasonable  delivety  to 
the  sacceeding  carrier  in  the  direction  of  the  transportation.  S 
Bedf .  By.  s.  154 ;  Edwards  Bailm.  s.  578 ;  Nntdng  v.  Gonneeticat 
River  R.  R.  Co.,  1  Gray,  502 :  Root  v.  Great  Western  R.  R  Co., 
45  N.  Y.  524;  R.  R  Co.  v.  Ibmofacturing  Co.,  16  WaL  318,  884 
In  Morse  v.  Brainerd,  41  Yt  550,  Chief  Justice  Pierpoint,  after 
referring  to  the  English  role,  says :  ^^  Bat  in  this  country  the  nik 
established  in  most  of  the  States  is,  that  the  company  is  liable  for 
injuries  that  occur  beyond  the  termination  of  their  own  road,  only 
wueu  they  stipulate  to  deliver  the  property  at  a  point  beyimd,  and 
that  is  the  extent  to  which  the  decisions  in  this  otate  have,  as  yet, 

S»ne,  and  is  as  far  as  we  are  now  disposed  to  go."    Fanners  and 
echanics'  Bank  v.  Champlain  Transportation  Co.,  23  Yt.  18^ 
209. 

The  plaintiff  seeks  to  recover  in  this  case  not  by  an  attack  of 
this  rule,  but  upon  the  cLiim  that  there  was  a  special  contract  by 
the  defendant  to  canr  the  package  through  ana  deliver  it  to  tb^ 
consignee ;  and  that  this  is  evidenced  by  the  receipt  given  to  the 
plaintiff,  and  that  the  defendant  is  precluded  from  showing  by 
parol  anything  to  vary  this  contract 

There  is  no  claim,  and  upon  the  facts  found  bv  the  referee  no 
ground  of  claim,  that  the  defendant  fraudulently  misled  or  at- 
tempted to  mislead  or  deceive  the  plaintiff,  when  he  delivered  the 
package  for  transportation.  This  suit  is  an  action  on  the  case 
against  the  defendant  as  a  common  carrier  for  its  n^iigence  and 
failure  to  transport  and  deliver  this  package  of  money  according 
to  said  special  undertaking,  with  a  count  in  trover.  The  r^^^^ 
constituting  the  alleged  contract  contained  this  provision:  ^To 
be  forwarded  to  destination  at  our  risk  so  far  only  as  our  route 
extends.  ...  In  no  event  to  be  responsible  except  as  forwarders." 
It  also  contained  the  names  of  the  railroads  constituting  its  routes. 
The  point  of  destination  of  the  package  was  not  on  any  of  its 
routes.  The  plaintiff  sought  before  the  referee  and  now  seeks  to 
have  this  receipt,  which  he  claims  is  a  contract  in  writing,  varied 
by  striking  out  or  disregarding  the  part  limiting  the  liability  of  the 
defendant,  on  the  ground  that  that  part  was  not  read  to  the  plain- 
tiff, which  fact  he  proved  by  parol.  He  asks  to  have  the  reedpt 
construed  in  the  light  of  his  parol  evidence,  but  claims  that  the  ex- 
planations of  the  defendant  must  be  excluded. 

But  without  reference  to  this  inconsistency,  we  think  there  is 
nothing  in  this  case  to  take  it  outside  of  the  well-established  role 
in  this  State  that  simple  receipts  not  under  seal  are  open  to  ex- 
planation by  parol  evidence ;  and  that  the  evidence  received  by  the 
referee  as  to  what  took  place  between  the  plaintiff  and  the  defend- 
ant's aeent,  PauL  when  the  money  was  deuvered  to  the  latter,  wtf 
property  received.  The  case  much  relied  on  by  the  plaintiff,  the 
Baltimore  and  Philadelphia  Steamboat  Co.  v.  Brown,  54  Pa  St 
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7T,  18  a  direct  authority  to  the  extent  that  such  a  receipt  as  this 
mBj  be  explained  by  parol. 

In  the  light  of  tnis  evidence  it  seems  plain  to  ns  that  the  only 
undertaking  assumed  by  the  defendant  or  that  the  plaintiff  had  a 
right  to  understand  was  assumed,  was  to  transport  and  deliver  the 
package  to  the  sta^  line  at  Essex  Junction,  x'aul  told  the  plain- 
tiff he  could  bill  it  only  to  that  place,  because  the  defenaant's 
route  only  extended  to  that  place.  What  was  said  and  done  about 
paying  for  the  transportation  beyond  there  fairly  indicated  that 
the  defendant  was  to  assume  nothing  beyond  that  point.  There 
was  no  business  arrangement  between  the  defendant  and  the  pro- 
prietors of  the  stage  line  in  relation  to  carrying  express  matter. 
The  custom  between  them  in  this  respect  was  not  sucn  as  to  affect 
either  company's  liability  to  patrons  for  the  acts  of  the  other. 
The  case  is  plainly  distinguishable  from  Morse  v,  Brainerd,  41  Yt. 
550,  where  there  was  a  business  arrangement  entered  into  betweeif 
the  several  roads  constituting  a  contmuous  line.  In  2  Redf .  Ry. 
107,  the  author  says:  ^^ Express  companies  have  generally  been 
held  responsible  only  for  the  transportation  to  the  end  of  their 
own  line,  and  careful  delivery  to  the  next  company  upon  the  route 
most  direct  to  the  destination  of  the  parcel,  with  proper  directions 
to  the  carrier  to  whom  the  parcel  is  successively  delivered.  And 
it  has  been  said  that  where  tlie  goods,  in  such  cases,  are  delivered 
to  the  carrier,  marked  for  a  particular  destination,  without  any 
specific  instructions  in  re^rd  to  the  transportation  more  than  what 
is  to  be  inferred  from  tne  marks  on  the  package,  the  carrier  is 
only  bound  to  transport  and  deliver  them  according  to  the  estab- 
lished usage  of  the  business,  whether  that  be  known  to  the  con- 
signee or  not." 

The  plaintiff  claims  that  the  omission  by^  Paul  to  read  to  the 
plaintifE  the  words  in  fine  print  in  the  receipt,  to  the  effect  that 
the  defendant  assumed  no  nsk  except  over  its  own  route,  was  in 
legal  effect  a  fraud  upon  the  plaintiff,  though  it  may  not  have 
been  so  intended ;  and  he  cites  King  v.  Woodbridge,  34  Vt.  665. 
That  case  affords  no  aid  in  this  one.  They  are  dissimilar  in  facts 
and  questions  involved.  Moreover,  there  is  no  ground  for  appli- 
cation in  this  case  of  the  principle  discussed  by  uie  learned  juoge 
in  that  one,  because  the  obligations  of  the  defendant  here  were 
the  same  as  they  would  have  been  without  that  part  being  in  the 
T^cript  which  Paul  omitted  to  read.  It  was  only  the  incorporation 
of  such  limitation  of  liability  as  would  have  existed  without  it 
The  omission  to  read  it  was  simply  the  omission  to  read  that  which 
was  of  no  consequence  in  the  receipt  so  far  as  it  affected  the  obli- 
gations or  rights  of  the  parties.  But  if  this  were  otherwise,  the 
fluntiff  was  not  deceived  or  injured  by  such  omission,  because 
W  told  the  plaintiff  that  the  defendant's  route  only  extended  to 
^B8x  Junction,  and  tliat  he  could  bill  the  package  only  to  that 

8  A.  ft  £.  R.  Cas.— S 
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Soint.     We  think  the  plaintifE  was  fairly  informed  of  what  tlie 
efendant  undertook  to  do. 

Judgment  reversed,  and  judgment  for  the  defendant  to  rooover 
itsooBte, 

See  note,  p.  4S9. 


The  Macon  and  Western  R.  R. 

V. 

Mbadob  Bbothebb. 
(65  Chorgia  JBeparU,  705.    September  Terrn^  1880.) 

On  November  13th  a  railroad  received  certain  boxes  of  tobacco  to  be  cu- 
rled from  Atlanta  to  Macon ;  they  reached  the  latter  place  on  November  15th, 
and  under  an  agreement  between  the  conaiffnee  and  the  carrier,  they  were  Ml 
aside  by  the  latter  in  its  depot  to  be  sold  and  the  proceeds  used  to  pay 
past  due  freights,  it  being  ajfreed  that  the  balance  if  any  should  go  to  the 
/consignee.  He  did  not  receive  the  boxes  and  then  turn  them  over,  nor  did 
he  assign  the  bill  of  lading,  nor  was  the  freight  paid.  On  December  IStb 
the  consk^nors  sought  to  stop  the  boxes  in  transitu  and  failug  to  obtsia 
them  on  demand,  sought  to  recover  asainst  the  carrier: 

Held^  that  no  actual  delivery  had  tiScen  place  so  as  to  prevent  a  stopage  in 
transitu. 

Can  a  carrier  purchase  the  title  of  a  vendee  and  set  it  up  against  the 
vendor^s  right  of  stoppage  in  transitu?    Quasre. 

Bibb  Supebiob  Coubt.  October  Term,  1879.  Keported  in  the 
dicifiion. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

Blount  &  Hardeman ;  Hill  &  Harris,  for  defendant. 

Jackson,  C.  J. — ^Meador  Brothers  shipped  from  Atlanta  to 
Macon  certain  boxes  of  tobacco  consigned  to  Carlos.  The  Iboon 
and  Western  R.  R.  Co.  received  them  as  carriers,  about  the  twelfth 
day  of  November,  1872,  and  they  arrived  in  Macon  about  the 
fifteenth,  and  shortly  thereafter  me  treasurer  of  the  companjrt 
Brantley,  under  an  agreement  and  order  from  Carlos,  as  he  testi- 
fies, set  the  goods  or  tobacco  aside  in  the  depot  to  be  sold  by  the 
company  to  pay  past  freights,  and  balance  to  Carlos,  if  any.  After 
this  transaction,  Meador  Brothers  instituted  proceedings  to  stop  the 
goods  in  transitu,  Carlos  having  been  forced  into  baiucruptey,  and 
tiie  question  is  whether  on  the  twelfth  of  December  this  tobacoa 
had  been  so  delivered  into  the  possession  of  Carlos,  as  to  defoit  the 
light  of  the  vendors  to  stop  their  transit  to  him,  and  to  vest  in  the 
carrier  a  right  to  exact  his  indebtedness  for  freight  on  other  goods 
out  of  these  goods  before  the  vendors  could  be  paid  ? 

Our  Code  declares  that  the  right  of  stoppage  in  transitu  coatiD- 
Ties  until  vendee  obtained  actuu  possession  of  the  goods.    In  the 
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ordinary  significatioii  of  those  words,  there  is  no  evidence  in  this  I 

record  that  the  consignee  ever  did  obtain  the  possession.    He  did  j 

not  go  with  Brantlej  and  have  these  boxes  set  apart,  but  gave  i 

orders  in  respect  to  goods  consigned  to  him  generally,  and  perhaps 
an  order  designating  these  boxes,  though  mat  appears  uncertain, 
lookinc:  at  all  the  testimony  in  the  record.  They  were  set  apart 
onljl^  being  moved  from  one  part  of  the  carrieW  warehousi  to 
another,  according  to  Brantley's  testimony,  without  the  possession 
Iiaving  been  actually  at  all  in  Carlos.  This  possession  was  only 
constractive.  The  boxes  were  only  moved  from  one  part  to 
another  part  of  the  same  apartment  where  the  company  had  deposi- 
ted them  for  the  consignee,  and  where  its  freights  were  commonly 
stored  until  delivered  to  the  consignees.  The  bill  of  lading  had 
not  been  delivered  up  or  transferred,  nor  had  the  freight  on  these 
boxes  been  paid.  Under  these  circumstances  we  cannot  see  actual 
possession  in  Carlos,  or  actual  deliverv  to  him,  or  to  anybody  for 
nim.    Brantley  was  acting  for  the  road,  and  was  its  agent. 

Besides,  it  is  very  questionable  whether  the  carrier  can  buy  the 
rendee'sdtle  as  agi^i^t  the  vendor's  rkht  of  stoppage  in  tr^nsitn 
from  the  vendee,  and  set  it  up  so  as  to  aefeat  that  ri^ht  under  our 
Code.    Section  2076  enacts  tnat  he  cannot  dispute  the  title  of  the 

Eenon  delivering  the  goods  to  him,  by  setting  up  adverse  title  in 
imself,  or  a  title  in  third  persons,  which  is  not  being  enforced 
against  hun.     See  also  Hilliard  on  Sales,  301. 

However  that  may  be,  we  think  that  our  Code  contemplates 
aetaal  delivery  and  possession,  as  distinguished  from  constructive 
poeeession,  and  there  was  no  actual  delivery  or  possession  here. 

Indeed,  at  common  law  such  a  delivery  as  this  is  would  hardly 
arail  to  defeat  the  vendor's  right  to  stop  the  goods  in  transitu. 
Hilliaid  on  Sales,  301 ;  8  Bos.  &  Pul.  49. 

The  tobacco  was  sold  on  credit.  Carlos  was  put  in  bankruptcy, 
and  therefore  was  not  able  to  pay  for  the  tobacco,  and  was  msol- 
vent  in  the  meaning  of  §  2643  of  the  Code,  which  declares  that 
where  credit  is  given  and  the  insolvency  of  the  purchaser  is  made 
blown  to  the  seller,  he  may  still  exercise  the  right  to  stop  the 
goods  before  they  reach  the  consignee.    See  also  Code,  §  26^. 

We  think  that  the  verdict  of  the  jury  for  the  plaintiffs  is  right 
onder  the  law  and  evidence  on  the  case  made,  and  that  the  court 
<iid  not  err  in  overruling  the  motion  for  a  new  trial 

Judgment  affirmed. 

Bee  note  to  Wigton  9.  Bowtoy,  S  Am.  and  Xng.  R.  B.  Oes.  880. 
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GwTK)  Habpxb  &  Go. 

BlOHMOND  AND  DaKTILLB  R.  K.  Go. 

(85  J9M&  Oaroima  MtparU,  487.) 

Goods  bought  «nd  paid  for  were  deliyered  to  a  railwaj  oompamy,  wlioift 
bill  of  lading  was  executed  to  the  vendor  acknowledging  the  receipt  of  the 
^oods  to  be  conyeyed  to  the  vendee.  Eldd,  that  the  contract  for  transporta- 
tion ia  in  legal  effect  with  the  vendee,  and  the  company  liable  to  him  for 
non-delivery  of  the  gooda  In  such  case  the  title  veats  in  the  vcoodee  pur- 
chaser,  and  a  delivery  of  the  goods  to  the  carrier  is  a  delivery  to  the  pur- 
chaser himself. 

Where  one  through  his  agent  sells  goods  to  another,  and  they  are  ihipped 
to  the  purchaser,  the  agent  has  no  right  to  stop  the  goods  in  timnsiti^  be- 
cause his  principal  owes  him  on  account  of  money  advanced  in  the  purdiaw 
of  the  goods. 

(Jenkins  e.  Janett,  70  N.  C.  265;  Ober  e.  Smith,  78  K.  C.  318,  cited  sad 
approved.) 

GrviL  action  removed  from  Caldwell  and  tried  at  Fall  Term, 
1881,  of  Burke  Superior  Court,  before  Seymour,  J. 

The  action  was  brought  to  recover  the  value  of  a  certain  lot  of 
cotton.    Judgment  for  plaintifb,  appeal  by  defendant 

Messrs.  Armfield,  Folk  and  Cilley,  for  plaintiffs. 
Messrs.  Reade,  Busbee  &  Busbee,  for  defendant. 

Smtth,  C.  J.— On  March  10th,  1880,  J.  P.  Harper,  one  of  the 
plaintiffs,  acting  for  the  plaintiff  firm,  bought  from  McAuIey  & 
Meacham,  at  Charlotte,  forty-nine  bales  of  cotton,  of  which  twenty 
were  then  in  possession  of  their  agents,  Keely  A  Bro.,  at  Lin- 
wood,  on  the  line  of  the  defendant's  road,  and  paid  for  the  same 
By  direction  of  the  vendors,  Neely  &  Bro.  on  the  next  day  de- 
livered the  cotton  to  the  defendant  company,  taking  therelor  a 
shipping  receipt  in  the  name  of  their  principals  for  the  transporta- 
tion ana  delivery  of  it  to  the  plaintiffs  at  Icard,  a  station  on  the 
Western  North  Carolina  R.  R.  The  receipt  was  retained,  and  at 
the  same  time  Neely  &  Bro.  drew  on  the  said  McAnley  A  Mcat 
cham  for  a  sum  over  $700,  a  balance  due  for  moneys  advanced  in 
their  purchases  of  cotton.  Receiving  a  telegram  uom.  the  latter 
that  the  draft  would  not  Jye  paid,  M.  Neely  pursued  and  overtook 
the  cotton  at  Salisbury,  and  presenting  the  receipt  to  the  defend- 
ant's agent  at  that  place  witn  a  demand  for  a  redelivery,  was  al- 
lowed to  take  it  from  the  custody  of  the  company,  and  afterwards 
converted  it  to  his  own  use. 

M.  Neely  testified  that  there  was  ^^  a  universal  custom  among 
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cotton  buyers,  when  they  had  not  been  paid  in  full  for  their  ad- 
vances, upon  shipping  cotton,  to  hold  on  to  the  bill  of  lading  as 
evidence  of  their  title." 

The  defendant  requested  the  conrt  to  instmct  the  lory : 

L  That  if  the  custom  testified  to  prevailed,  ana  McAnley  & 
Meacham  were  indebted  for  moneys  so  advanced  by  their  agents, 
the  latter  had  still  a  lien  on  the  cotton  and  a  right  to  resume  pos- 
session from  the  defendant. 

2.  That  the  existence  of  this  usage  put  the  plaintifEs  upon  in- 
quiry as  to  the  lien,  and  there  waA  no  evidence  of  their  having 
made  such  inquiry. 

The  court  charged  that  when  the  defendant  signed  the  bill  of 
lading  it  undertook  to  carry  safely  and  deliver  the  cotton  to  the  plain- 
tifEs  at  Icard,  and  failing  to  do  so,  is  liable,  unless  some  sufScient  ex- 
cuse is  shown ;  that  the  contract  of  the  plaintiff  with  McAuley  <& 
Meacham  vested  in  the  former  such  title  as  the  latter  had  in  the 
cotton ;  and  that  while  M.  Neely  &  Bro.  could  retain  possession 
until  repaid  their  advances,  yet  when  they  marked  the  Dales  with 
the  plaintifEs'  name  and  transferred  them  to  the  custody  of  the  de- 
fendant for  carriage  and  delivery  to  the  plaintiffs  at  the  place  of 
destination,  they  parted  with  their  lien,  and  the  plaintiffs  having 
thus  acquired  full  title  could  recover,  notwithstanding  the  vague 
and  indefinite  custom  governing  the  dealings  between  principals 
and  their  agents  as  shown  in  evidence. 

The  law  applicable  to  the  facts  of  the  case  has  been,  in  our  opin- 
ion, correctly  explained  in  the  instructions  to  the  jury.  The  sale 
of  a  specific  chattel  by  words  operating  in  presenti  transfers  the 
vendor's  title  to  the  vendee,  with  a  right  to  retain  possession  until 
the  purchase  money  is  paid,  in  the  absence  of  any  contrary  intent 
expressed  or  implied.  When  the  purchase  mone^  is  paid,  the  title 
vests  absolutely  in  the  purchaser,  and  a  right  to  immediate  posses- 
sion. Hilliard  Sales,  §§  2  and  4 ;  Jenkins  v.  Jarratt,  70  N.  C.  255. 
So  a  delivery  of  goods,  bought  and  paid  for,  to  a  carrier  for  trans- 
portation and  denvery  to  the  purchaser,  is  a  delivery  to  the  pur- 
chaser himself.  The  carrier  is  in  such  a  case  the  vendee's  agent  to 
receive  and  accept  the  goods.    Hilliard  Sale^  §  42. 

The  authorities  are  numerous,  say  the  court,  in  Ober  v.  Smith, 
78  N.  C.  313,  '^  to  the  effect  that  a  delivery  of  goods  to  a  carrier 
designated  by  the  purdiaser  is  of  the  same  legal  effect  as  a  delivery 
to  the  purehajser  himself,  and  that  it  is  not  necessary  that  he  should 
employ  the  carrier  personally  or  by  some  agent  other  than  the  ven- 
dor," and  the  same  result  follows  when  the  mode  of  transportation 
is  the  usual  or  only  one  existing.  It  is  equally  true  that  the  agent's 
ri^ht  to  retain  until  reimbursed  what  he  may  have  paid  out  for  his 

fnndpal  in  purchasine  the  goods,  may  be  surrendered  and  lost  by 
is  execution  of  his  prmcip^'s  contract  of  sale  in  making  a  delivery 
to  the  vendee. 
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A  lien  is  defined  to  be  ^  a  right  to  hold  poesession  of  anodiei'fl 
property  for  the  Batisfaction  of  some  chaige  upon  it."  3  Pan. 
Cont  284.  The  right  of  lien  cannot  exist  without  poeeeasion,  and 
ifl  an  inaeparable  incident  to  pooooooion.  The  anrrender  of  the  one 
ia  the  extinction  of  the  other ;  and  thia  appliea  with  greater  force 
when  the  surrender  is  to  a  purchaser  from  tne  vendor  against  whom 
it  exists  in  favor  of  his  factor.    HilL  Sales,  ch.  16,  p.  198. 

Hie  bill  of  lading  itself  executed  to  the  vendors  and  acknowledg- 
ing the  receipt  of  the  cotton  from  them  to  be  conveyed  to  the 
plaintifis,  so  hr  from  evidence  of  title  in  the  agents,  shows  it  to  be 
m  the  plaintiffs,  and  that  the  carrier's  contract  is  in  l^al  effect  widi 
them.  The  r^eliverv  to  the  agents  upon  their  demand  was  a 
breach  of  the  defendant's  contract,  and  rendered  the  oompanj 
directly  liable  for  the  value  of  the  surrendered  goods. 

The  ^^  usa^e"  relied  on  is  wholly  unavailing  to  affect  or  defeat 
the  rights  oi  the  true  owners,  and  is  foreign  to  the  issue  between 
theparties  to  the  action. 

Tne  doctrine  of  stoppage  in  transitu  furnishes  no  analogy  faT0^ 
ing  the  defendant's  exemption  from  liabilitv,  and  is  but  a  limita- 
tion upon  the  general  rule  which  deems  delivery  to  a  carrier  to 
be  delivery  to  £e  consignee  purchaser.  It  exists  only  when  the 
purchase  money  has  not  been  paid  and  the  purchaser  becomes  in- 
solvent, and  is  but  an  extension  of  the  right  of  lien  existing  pre- 
vious to  the  deUveiy  to  the  carrier.  The  vendor  is  in  su^  case 
permitted  to  regain  possession  before  the  goods  reach  the  hands 
of  the  consignee.  Actual  as  distinguished  from  constmctive  pos- 
session acquired  by  the  consignee,  puts  an  end  to  the  right  of  stop- 
page. Hilliard  Sales,  pp.  209,  216,  et  seq.  The  principle  gOTeni- 
mg  the  relations  of  these  parties  has  no  application  to  the  present 
case. 

The  plaintiffs  have  bought  and  paid  for  the  goods,  and  the  de- 
livery vests  in  them  the  title  and  right  of  action  against  the  de- 
fendant for  the  value  of  them. 

There  is  no  error,  and  the  judgment  must  be  affirmed 

Ko  error.    Affirmed. 

See  Wigton  o.  Bowley,  8  Am.  and  Eng.  B.  R  Gas.  880. 


t  Oamden  and  ATLAimo  R.  R.  Oo. 

V. 
HOOSET. 

(Admnee  (km,  PuMuyloania,    FAfuairy  80, 1888.) 

A.,  a  paasenffer  upon  a  railroad  train,  was  unable,  in  consequence  of  the 
orowded  oondition  of  the  cars,  to  obtain  a  seat.    Although  there  wa«  ftud- 
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ing  room  inside  he  placed  himself  on  or  near  the  edse  of  the  outside  plat- 
form, and  rode  there  for  some  distance,  with  his  back  against  the  end  car 
window,  holding  on  by  a  little  iron  rail  affixed  to  the  car.  While  in  this  po- 
sition a  jolt  occarred,  by  which  he  was  thrown  upon  the  track  and  injured. 
Suit  having  been  brought  by  him  against  the  company  to  recover  damagea 
for  the  injury  done  him : 

Edd^  that  the  court  should  have  peremptorily  instructed  the  juir  that  the 
j)Iauitiif  had  been  guilty  of  such  contributory  negligence  as  to  defeat  his 
right  of  recovery. 

Mercor,  Gordon,  and  Tmnkey,  JJ.,  dissent. 

Semble,  that  aa  a  general  rule  and  under  ordinary  eircumstances,  it  is  the 
duty  of  a  railroad  company  to  provide  every  passenger  with  a  seat,  and  that 
if  a  passenser  exercising  reasonable  care  and  prudence  is  injured  in  conse- 
quence of  Uie  company's  neglect  of  duty  in  this  regard,  the  latter  must  re- 
spond in  damages. 

Ebbos  to  the  Common  Pleas,  No.  1,  of  Philadelphia  Cionnty. 

Case,  by  John  Hoosey,  against  the  Camden  and  Atlantic  B.  B. 
Ca,  to  recover  damages  for  m juries  alleged  to  have  been  occasioned 
by  the  negligence  ot  the  defendant  company's  servants.  Plea,  not 
guilty. 

At  the  first  trial  (before  Biddle,  J.)  a  nonsuit  was  granted,  which 
the  Court  in  banc  subsequently  took  off.  At  the  second  trial  (be- 
fore Peirce,  J.^  the  plaintiff  showed  that  on  August  28th,  1878,  ne, 
in  company  with  the  St.  Ann's  Temperance  Society,  went  on  an 
excnrsion  over  the  defendant's  road  to  Atlantic  City.  On  the 
down  trip  there  were  seats  for  all  the  excursionists,  but  on  the  re- 
tom  trip  the  train  was  overcrowded ;  the  plaintiff  testified :  ^^  I 
got  on  the  train  after  it  had  started  from  the  Excursion  House ; 
was  about  one  hundred  and  fifty  yards  from  Excursion  House,  may 
be  more.*' 

The  remainder  of  the  plaintiff's  testimony,  showing  that  failing 
to  obtain  a  seat,  he  went  upon  the  platform,  is  sufficiently  stated  in 
the  opinion  of  the  Court. 

AlK>nt  midway  between  Atlantic  City  and  Camden,  being  thus 
ii{)on  the  platform,  he  was  thrown  off  by  a  jolt,  and  met  with  such 
injuries  as  rendered  necessary  the  amputation  of  an  arm. 

One  of  the  clergy  in  charge  of  the  excursion  testified  that  the 
plaintiff  had  evic^tly  been  drinking,  but  denied  that  he  was 
drank. 

The  person  who  found  him  lying  on  the  roadside,  the  physician, 
and  the  druggist  who  attended  him  afterward,  all  testified  that  he 
was  very  drunk.  The  train  consisted  of  twenty  cars ;  no  one  else 
was  injured. 

The  defendants  requested  the  Court  to  charge,  inter  alia : 

(3d)  That,  apart  from  any  rule  or  notice  upon  the  subject,  it  is 
n^ligence  in  a  man  of  full  age  to  stand  upon  or  cross  a  platform 
of  a  car  in  rapid  motion  upon  a  steam  railroad.  Answer.  I  affirm, 
onlesB  compelled  by  circumstances  to  do  so. 

(4th)  That)  even  if  the  jury  believe  that  the  object  of  the  plain- 
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tiff  in  goin^  out  upon  the  platform,  from  which  he  fell,  vw  ta 
seek  a  seat  m  another  car,  and  the  car  from  which  he  had  gooe 
contained  no  vacant  seat,  still  it  would  have  been  n^ligenoe  on 
his  part  to  pass  out  upon  the  platform  while  the  cars  were  in  mo- 
tion, so  long  as  it  was  possible  for  him  to  remain  standing  in  the 
car  which  he  left     Beinsed 

(9th^  That  the  evidence  shows  ne^ligjenoe  on  the  part  of  plain- 
tin  wnidi  contributed  to  produce  the  injury  complained  o^  and 
therefore  he  cannot  recover.  Answer*  I  decline ;  it  is  for  the 
juiy  to  determine  if  there  was  any  contributory  negligence  on  the 
part  of  plaintijf. 

The  Court  charged,  inter  alia,  as  follows :  ^  It  is  a  general  rule 
and  principle  of  law  that  negligence  on  the  part  of  the  defendant, 
without  contributoiy  negUgence  on  part  of  plaintiff,  entitles  him 
to  recover.  The  law  does  not  measure  any  amount  of  n^ligence 
necessary  to  make  out  a  case  of  contributoiy  negligence,  but  reo> 
ognizes  all  degrees  alike,  and  this  is  for  you  to  say.  xake  the  case, 
and  decide  to  the  best  of  your  judgment 

Yerdict  for  plaintiff  tor  $2000,  and  judgment  thereon.  De- 
fendants thereupon  took  this  writ,  assigmng  for  error,  inter  alia, 
the  above  answers  to  their  points. 

Henrv  B.  Freeman  and  Geo.  M.  Dallas,  for  plaintiffs  in  enor. 

A  railroad  company  is  not  bound  absolutely,  and  under  all  cir- 
cumstances, to  furnish  passengers  with  seats ;  all  that  is  required  is. 
due  skill  and  care  in  the  employment  of  the  facilities  at  their  com- 
mand. Meir  t;.  B.  K  Co.  14  Sm.  225 ;  2  Redfidd  on  Bailwajs, 
218.'  .  _  .  ^ 

In  any  case,  if  the  plaintiff  below  assumed  any  position  of 
hazard,  tlie  company  is  relieved  of  resppnsibility.  Siner  v.  Bail- 
way  Co.,  87  L.  i.  Ex.  98 ;  Lucas  v.  Id.,  6  Gray,  64 ;  Saunders  on 
Negligence,  25-28 ;  Hagan  v.  Railway,  10  W  eekly  Notes,  360 ; 
Hubley  v.  Id.,  L.  E.,  1  Ex.  18. 

Under  the  testimony,  there  was  no  conceivable  necessity  for  the 
plaintiff  to  remain  upon  the  platform ;  for  manifestly  if  there  was 
room  for  him  to  pass  through  the  cars,  there  was  room  for  him  to 
remain  within  them ;  his  failure  to  do  so  was,  therefore,  contribu- 
tory negligence,  and  his  Honor  ou^ht  to  have  peremptorily  in 
structed  the  jury  to  find  for  the  defendants.  Goshom  v.  Smith, 
11  Norris,  435 ;  Baker  v.  Fehr,  10  Weekly  Notes,  57 ;  R.  R.  Ca  «. 
Armstrong,  2  Sm.  282 ;  R.  R.  Co.  v.  Yerger,  23  Sm.  121 ;  14  v. 
Mcllwee,  17  Id.  315 ;  Id.  v.  McClurg,  6  Id.  294 :  Id.  v.  Aspell,  11 
Harris,  147 ;  Lewis  v.  R.  R.,  13  Am.  Law  Reff.  (N.  SO  286. 

E.  A.  Anderson  and  Francis  E.  Brewster  (John  H.  Fow  with 
them),  for  defendant  in  error. 

Overcrowding  of  cars  is  negligence.  Wharton  on  N^ligcnoe^ 
§  64 ;  Weed  v.  Fanama  R.  R.,  5  Duer,  193 ;  Caldwell  v.  Murphy, 
1  Id.  233 ;  Edwards  v.  Lord,  49  Me.  279. 
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It  18  not  Diligence  to  ride  on  the  platform ;  indeed,  it  has  been 
held  to  be  not  improper  on  the  part  of  a  pafisenger  -who  cannot 
find  a  seat.  Sherman  and  Bedfiela,  Neg.,  284 ;  Messel  v.  Lyons,  8 
ADen,  284 ;  Marqnette  v.  R.  K,  88  la.  670 ;  Willis  V.L.LJL  R, 
34  K  Y.  682. 

And  this,  though  there  be  a  notice  of  a  rule  on  the  part  of  the 
company  to  the  contrary.  Clark  v.  Eighth  Av.  R.  R.,  32  Barb. 
657. 

The  question  of  bontributory  negligence,  then,  was  solely  for  the 
iarj,  and  was  left  to  them  under  proper  instruction.  Casey  v,  B. 
k,  25  Sm.  83;  R.  R.  Co.  v.  White,  7  Norris,  327;  R.  K  Co.  v. 
Mcllwee,  17  8m.  815 ;  Ferry  Co.  v.  Monahan,  10  Weekly  Notes, 
46, 

SfFSBBETT,  J. — The  single  breach  of  duty  with  which  the  defend* 
ant  below  was  specifically  chaiged,  as  the  only  ground  of  liability 
to  the  plaintiff  for  the  injury  he  sustained  in  fdling  off  the  plat- 
form 01  the  car  on  which  he  was  then  standing,  was  the  failure  of 
the  company  to  provide  a  sufficient  number  oi  cars  to  seat  all  the 
passengers  on  the  train. 

Wimout  assenting  to  the  broad  proposition  contended  for,  that 
a  railroad  company  using  steam  motive  power  is  bound  absolutely, 
and  under  all  circumstances,  to  provide  every  passenger  on  the  train 
with  a  seat,  it  cannot  be  questioned  that,  as  a  general  rule  and  under 
ordinaiy  circumstances,  it  is  the  duty  of  such  company  to  provide 
suitable  car  accommodations  and  seats  for  those  whom  it  undeitakes 
to  cany ;  and  if  a  passenger,  exercising  reasonable  care  and  pru- 
dence, is  injured  in  consequence  of  the  company's  neglect  of  auty 
in  that  regard,  the  latter  is  liable  to  respond  in  damages  for  the 
injury  thus  occasioned  solely  by  its  own  negligence.  There  ap- 
pears to  be  nothing  in  the  circumstances  of  this  case  to  exempt  the 
company  from  that  general  rule  of  duty ;  and  if  its  negligence  was 
the  proximate  cause  of  the  plaintiff's  injury,  the  liability  of  the 
company  would  necessarily  follow,  unless  the  plaintiff  himself  was 
guilty  of  n^Iigence  which  contributed  thereto.  His  contention 
was  that,  in  common  with  many  other  passengers,  he  was  unable 
to  procure  a  seat,  and  while  searching  for  one,  he  was  thrown  from 
the  platform  of  one  of  the  cars,  and  thus  sustained  the  serious  in- 
jury which  i*e6ulted  in  the  loss  of  his  arm.  The  overcrowded  con- 
dition of  all  the  cars  composing  the  train,  and  the  consequent 
inability  of  the,plidntiff  and  others  to  procure  seats,  were  facts 
clearly  proven. 

Assnming  for  the  present  that  the  company  was  justly  charge- 
able with  negligence  resulting  in  injury  to  the  plaintm  below,  and 
that,  under  the  circumstances,  he  was  not  guilty  of  contributory 
negligence  in  passing  from  car  to  car  in  search  of  a  seat  while  the 
tram  was  in  rapid  motion,  can  it  be  pretended  that  it  would  not  be 
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gro68  negligence  in  him  to  volnntarilj  take  a  position  near  Ibe 
outer  ed^  of  the  platform,  and  remain  there  nntil,  by  an  ordinair 
jolt  of  tlie  car,  he  lost  his  equilibrinm  and  was  thrown  ofEt    This 
IS  precisely  what  the  evidence  as  to  the  plaintifPs  position  at  the 
time  of  tne  accident  dearly  establi^es.    Apart  from  his  own 
testimony,  there  is  very  little  evidence  tending  to  show  precisely 
where  he  was  at  and  shortly  before  that  time,  and  there  is  certainly 
Botliing  that  militates  against  his  own  version  of  what  then  ana 
tliere  occnrred.     He  testified,  in  substance,  that  on  entering  the 
cars  at  Atlantic  City,  and  finding  the  rear  one  overcrowded  he 
pushed  his  way  forward,  seardiing  in  vain  for  a  seat,  nntil  he 
reached  the  front  car.     After  remaining  there  a  short  time,  he 
started  back ;  and,  quoting  from  his  own  testimony  as  f onnd  in  the 
bill  of  exceptions,  ne  says:   ^'I  left  that  car  because  I  was  tired 
standing  there;  had  been  there  seven  or  eight  minutes;  started 
back  through  the  cars,  and  went  through  some  t^i  or  twelve  cars; 
stopped  several  times  going  through;  can't  recollect  the  time 
it  took  to  go  through  back;  could  not  get  through  for  crowd; 
it  was  pretty  near  the  same  going  back  as  coming  through;  I 
stopped  outside  on  pktform ;   rear  platform  of  fourth  or  fif£  car, 
rignt  outside  the  door ;  stood  on  one  side ;  the  right-hand  side 
coming  up.    When  I  got  out  first,  I  had  hold  of  a  little  rail  or 
something  across  the  window ;   I  held  on  to  the  little  rail  aerosB 
the  window  to  keep  from  falling  off ;  let  go  to  go  through  die 
cars ;  I  was  standing  there  a  minute  or  two  or  so ;   it  was  two 
minutes  to  the  best  of  my  knowledge;  can't  tell  if  it  was  longer; 
when  I  left,  I  started  to  m>  through,  when  the  car  got  a  jolt  and 
somebody  struck  me ;  oomd  not  count  how  many  pasBeneers  passed 
through  while  I  was  on  the  platform ;  they  were  conung  m  the 
opposite  dmction,  up  towards  the  engine,  and  some  were  going 
through  the  same  way,  towards  the  rear  of  the  train ;  can^  say 
whether  the  car  door  of  the  car  I  passed  out  of  was  open ;  when  I  went 
out,  the  door  of  the  opposite  car,  I  am  positive  sure,  was  open;  saw 
parties  coming  from  the  opposite  car;  1  did  not  stand  aside  inside  of 
car,  because  i  could  not  see  them  well,  and  because  I  wanted  to  go 
through  myself ;  I  came  out  and  stood  with  my  back  against  the 
car  and  hand  on  the  rail,  resting  myseU ;  I  was  leaning  with  my 
back  against  the  car  and  my  hand  behind  me ;  people  were  passing 
through  into  the  car  I  len ;  there  was  a  crowd ;  I  left  thai  car  to 
go  into  an  adjoining  car ;  while  standing  there  the  car  got  a  jolt, 
and  somebody  behmd  me  struck  me  and  staggered  me ;  the  jolt 
and  it  had  something  to  do  with  it;   can't  teU  whether  the  jolt 
without  the  other  would  have  thrown  me  off ;  as  soon  as  I  got  the 
jolt,  I  made  a  grab  with  the  right  hand,  and  missed,  and  caught 
with  the  left  the  rail  on  the  platform ;  there  is  a  similar  rail  on  the 
body  of  the  car  to  assist  people  on  and  off;  I  tried  to  get  hold  of 
the  rail  on  the  body ;  I  was  thrown  partly  around,  and  caught  the 
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dadier  rail  with  my  left  hand;  I  was  thrown  with  my  cheat 
towards  the  inside  track;  train  was  trayelling  yery  rapidly;  my 
arm  was  mangled." 

It  was  yery  evident,  from  the  phuntifTs  own  statement,  that  at 
the  time  of  tne  accident  and  for  some  minutes  before,  he  was  not 
in  the  act  of  passing  from  one  car  to  another  in  search  of  a 
seat;  on  the  contrary  he  was  standing  qaite  near  the  edge  of  the 
platform  with  his  back  to  the  end  window  of  the  car.  He  was  not 
onh*  in  the  position  of  known  danger,  but  was  there  yoluntarily 
and  in  disr^ard  of  the  rules  of  the  company,  There  is  nothing  in 
the  testimony  from  which  a  jury  would  be  justified  in  coming  to 
any  other  conclusion.  While  he  was  thus  standing  on  the  plat- 
form, persons  passed  from  one  car  to  the  other  in  both  directions, 
and  there  is  nothing  whateyer  to  show  that  he  could  not  have  gone 
into  the  next  car  if  he  had  been  so  disposed.  Neither  he  nor  any 
other  witness  pretends  to  say  it  was  necessary  for  him  to  stop  and 
stand  on  the  piatforra. 

In  the  seyenth  point  of  the  defendant  below,  the  Court  was 
requested  to  chai^ :  ^^That  even  if  a  search  for  a  seat  was  the  real 
pnrpose  of  the  plaintiff  in  going  out  on  the  platform,  and  if  it 
were  not  negligence  for  him  to  haye  crossed  from  car  to  car  for 
that  purpose,  yet,  if  the  jury  belieyes,  from  the  evidence,  that  he 
ling^ed  on  the  platform  instead  of  immediately  crossing,  the 
verdict  should  be  for  the  defendant."  The  learned  ju<&e,  in 
affirming  this  proposition,  added  the  qualifying  words:  ^'Unless 
compelled  thereto  by  circumstances."  The  jury  was  thus  author- 
ized to  inquire  whether  or  not  the  plaintiff  was  compelled  by 
circomstancee  to  linger  on  the  platform.  We  see  nothing  in  the 
testimony  to  warrant  the  submission  of  this  inquiry  to  tne  jury. 
As  already  intimated,  there  was  not  a  particle  of  testimony  from 
which  it  could  be  reasonably  inferred  tnat  plaintiff  was  compelled 
to  take  or  retain  the  position  he  did  on  the  platform.  Having 
shown  by  his  own  testimony  that,  at  the  critical  juncture,  he  was 
in  a  position  where  no  one  of  ordinary  prudence  should  have 
placed  himself,  it  was  incumbent  on  him  to  prove  that  he  was 
there  from  necessity  and  not  from  choice.  While  the  latter  was 
dearly  shown,  there  was  no  testimony  tending  to  prove  the  former. 
The  point  should  haye  been  affirmed  without  the  qualification 
complained  of ;  but,  for  reasons  already  suggested,  we  think  the 
Court  should  have  gone  further  and  instructed  the  jury  as  requested 
in  the  defendant's  ninth  point,  which  was :  ^^  That  the  eyidence 
shows  n^ligence  on  the  part  of  plaintiff,  which  contributed  to 
produce  the  injury  complained  of,  and  therefore  he  cannot 
recover." 

The  dangerous  position  on  the  platform  in  which  the  plaintiff 
voluntarily  placed  nimself  while  tlie  cars  were  in  rapid  motion, 
was  undoubtedly  the  immediate  cause  of  his  being  jolted  off.    If 
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there  has  been  any  teetimony  from  which  it  oould  have  been  rek- 
sonablj  inferred  tliat  he  was  there  from  necessity  and  not  from 
choice,  it  would  have  been  a  question  for  the  jury,  but,  in  the 
abeenoe  of  such  evidence,  it  was  error  to  refuse  the  point  and  lea^e 
it  to  the  jury  to  determine  whether  he  was  or  was  not  guilty  of 
contributory  n^ligence. 

Of  all  the  passengers  on  a  long  train  of  twentv  overcrowded  eare, 
the  plaintiff  was  the  only  one  who  appears  to  nave  been  injured 
U  he  had  submitted,  as  many  others  aid,  to  the  inconvenience  of 
standing  inside  the  cars,  or  if  he  had  been  guilty  of  no  greater 
imprudence  thnjo.  passing  from  car  to  car  while  tne  train  was  in 
rapid  motion,  it  is  not  at  all  probable  he  would  have  been  injured. 
His  much  to  be  regretted  misfortune  was  the  result  of  his  own 
carelessness.  This  was  clearly  proved  by  uncontroverted  testimony, 
from  which  no  other  conclusion  could  reasonably  be  drawn. 

Judgment  reversed. 

Mercur,  Grordon,  Tmnkey,  JJ.,  dissent 

The  principle  laid  down  in  the  above  case,  that  the  nmple  fact  of  riding 
upon  the  platform  when  the  seats  of  the  car  are  full  does  not  amoant  to  coa- 
tnbutory  negligence  per  se  on  the  part  of  a  passenger,  is  general]  j  recognised 
throughout  the  United  States.  The  subject  may  M  considered  (1)  with  re- 
lation to  roads  operated  by  steam,  and  (2)  with  relation  to  horse  railroads. 

(1)  With  relation  to  roads  operated  by  steam.  The  question  of  oontribo- 
to^  negligence  on  the  part  of  a  passenger  in  riding  upon  the  platform  of 
ears  running  upon  such  roads  has  been  chiefly  considered  in  the  courts  of 
New  York.    By  a  statute  passed  in  that  State  in  1850  it  is  provided  that: 

^*In  case  any  passenger  shall  be  injured  while  on  the  platform  of  any  car 
in  violation  of  the  printed  regulations  of  the  company  posted  up  at  the  time 
in  a  conspicuous  place  inside  of  its  passenger  cars  tiien  in  the  train,  sodi 
company  shall  not  be  liable  for  the  injury,  provided  the  said  company  at  the 
time  furnished  room  inside  of  its  passenger  cars  sufficient  for  the  proper  ac- 
commodation of  Its  passengers." 

The  provisions  of  this  statute  have,  of  course,  affected  largely  the  deddoDS 
of  the  courts.    A  brief  review  of  these  decisions  may  prove  instructive. 

In  Oolegrave  e.  Harlem  and  New  Haven  R.  R.  Co.,  6  Duer,  883,  the  facts 
were  these:  Plaintiff  got  upon  the  train  at  a  way  station  upon  the  front  car. 
He  entered  the  car  but  found  the  seats  full.  There  were  notices  posted  up 
such  as  were  specified  in  the  statute.  Plaintiff  nevertheless  stepped  back 
upon  the  platform,  and  while  still  standing  there,  and  before  he  was  able  to 
get  a  seat,  a  collision  occurred  by  which  he  was  injured.  He  brought  soit 
against  the  railroad  company,  and  on  the  trial  it  was  shown  that  there  wore 
vacant  seats  in  the  rear  cars.  The  court  nevertheless  held  that  the  plaintiff 
was  not  absolutely  precluded  from  recovering,  and  that  under  the  circum- 
stances the  question  whether  or  not  he  had  been  guilty  of  contriDutoiy  negli- 
gence was  for  the  jury.  This  case  was  afterwards  affirmed  in  80  N.  T.  491 
In  Wilies  e.  Long  Island  R.  R  Co.,  84  N.  T.  670,  the  facts  were  somewhat 
similar.  Here  also  the  plaintiff  first  entered  the  front  car,  and  finding  tlie 
seats  full  took  a  place  on  the  platform.  While  still  standing  there  his  fare 
was  collected  by  the  conductor  who  then  passed  on.  Owing  to  the  negli- 
gence of  the  engineer  a  jolt  occurred  by  which  plaintiff  was  thrown  to  the 
ground  and  injured.  Suit  being  brought  by  him  against  the  company,  it 
was  held  here  also  that  the  question  of  his  contributory  n^ligeaoe  was  for 
the  jury. 
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There  was  some  evidence  in  the  case  that  one  entire  aeat  in  the  car  throqgh 
whicdi  plaintiff  passed  was  occupied  by  a  single  passenger  in  a  recumbent  po- 
sition,  and  also  that  other  seats  were  occupied  only  by  boxes  and  bundles. 
It  was  argued  by  defendant  that  it  was  the  plaintiff^s  duty  to  secure  one  of 
these  seats  for  his  own  use,  but  upon  this  point  the  court  said  that  under  the 
statute  it  was  the  duty  of  the  company  to  find  seats  for  ail  its  passengers^ 
"When  the  company  fails  to  comply  with  the  conditions  it  must  find  other 
grounds  of  immunity  if  it  would  avoid  responsibility  for  its  wrongs.    It  is 
not  sufficient  that  there  may  have  been  proper  aocommodations  in  other  cars 
iaaocessible  to  the  passenger^  nor  that  he  might  possibly  have  procured  for 
himself  the  accommodations  which  the  defendant  failed  to  furnish,  by  dis- 
placing the  person  of  one  and  the  property  of  another  in  the  exercise  of  an 
authority  which  properly  belonged  to  the  conductor.    He  owed  no  such  duty 
to  defendant,  and  he  forfeited  none  of  his  riehts  by  submitting  to  a  tempo* 
rary  inconvenience  to  which  he  was  subjected  against  his  wish,  and  through 
no  fault  of  his  own." 

To  the  same  effect  is  Collins  e.  Albany  and  Schenectady  R.  R.  Co.,  13 
Barb.  493,  where  the  evidence  showed  that  the  plaintiff  left  his  seat  and  went 
upon  the  platform  while  the  train  was  standing  still,  certain  repairs  being 
necessary  to  the  engine  before  it  could  proceed.  While  thus  upon  the  plat- 
form another  train  oollided  with  that  upon  which  plaintiff  was  standing 
whereby  an  injury  to  him  was  occasioned.  Under  these  circumstances  it  was 
also  held  that  the  question  of  the  plaintiff's  contributory  n^^ligence  was  for 
the  jury. 

It  has  been  decided,  however,  that  where  there  are  vacant  seats  in  the  cars, 
and  proper  notices  posted  up,  the  mere  granting  of  permission  by  a  con- 
ductor to  ride  on  the  platform  will  not  prevent  the  company  from  taking  ad- 
vantage of  the  provisions  of  the  statute.  Higgins  e.  N.  T.  and  Harlem  R.  R. 
Co.,  9  Bosw.  188. 

The  peculiar  facts  of  some  cases  take  them  out  of  the  scope  of  the  statute. 
In  Traex  9.  Erie  R  R  Co.,  4  Lans.  198,  the  facts  were  these:  Plaintiff,  a 
soldier  in  the  United  States  Army,  was  travelling  on  defendant's  road  under 
a  special  contract  made  on  his  behalf  by  the  Government.  He  was  guarding 
certain  prisoners  of  war  confined  within  the  car,  and  was  under  orders  to  re- 
muQ  on  the  platform  during  the  entire  trip.  While  in  that  position  a  jolt 
occurred  by  which  he  was  thrown  to  the  ground,  and  under  the  circum- 
stances it  was  held  that  he  had  been  guilty  of  no  contributory  negli^nce. 

A  similar  conclusion  was  reached  in  a  case  where  a  plaintiff  perceiving  an 
impending  collision  jumped  from  his  seat  and  sprang  to  the  platform  intend- 
ing to  leap  from  the  train.  Buel  v.  N.  Y.  Central  R  R  Co.,  81  N.  Y.  814. 
In  this  case  the  court  said : 

**  Seeing  the  danger  in  which  he  was  placed,  the  plaintiff  was  justifiable 
in  seeking  to  escape  injury  by  leaving  the  car.  His  act  was  not  the  rash  ap- 
prehension of  danger  that  did  not  exist.  By  the  merest  chance  the  passen- 
|;era  in  the  same  car  with  liim,  and  who  did  not  like  him  see  the  approach- 
ing ooUisiony  and  who  retained  their  seats,  escaped  uninjured.  Although 
doubtless  much  excited,  I  do  not  think  there  was  even  an  error  of  judgment 
as  to  the  course  pursued  to  secure  safety.  A  moment  of  time  earlier  would 
hare  enabled  Mm  to  leap  from  the  cars,  thus  affording  a  probable  chance  of 
escape.  But  if  he  misjudged  in  this  respect,  the  circumstances  did  not,  as 
natter  of  law,  charge  him  with  negligence  or  want  of  ordinary  prudence." 
In  other  States  somewhat  similar  conclusions  have  been  reached  in  the  ab- 
wnce  of  any  special  statutory  provision.  In  Hemp  e.  W.  and  M.  R  R. 
Co.,  9  Rich.  L.  84,  the  facts  were  these.  Plaintiff  was  riding  on  the  plat- 
form of  ^  car.  There  were  many  seats  vacant  inside  the  car,  and  numerous 
notices  warning  passengers  against  riding  on  the  platform.  The  train  was 
ttarelling  over  a  rough,  unfinished  portion  of  the  road,  in  consequence  of 


463  0A1CDBK  AND  ATLANTIC  B.   B.  00.  V.  HOOSET. 

which  a  jolt  occurred  injuring  the  plaintiff.  It  was  neTertheless  held  that 
he  had  not  been  ^ilty  of  contributory  n^ligenoe  per  ae,  and  that  the  ques- 
tion was  for  the  jury. 

In  Indiana  it  has  been  decided  that  unless  the  fact  of  the  plaintiff's  beuig 
on  the  platform  is  shown  to  have  actually  caused  or  contributed  to  the  in- 
jury done  him,  he  cannot  be  considered  as  having  been  guilty  of  negligence. 
Lafayette  and  Indianapolis  R  R  Co.  o.  Sims,  27  Ind.  59.  It  is  presumed 
that  this  is  also  the  law  in  other  States.  See  Thirteenth  and  Fifteenth  St. 
Pass  Ry.  Co.,  e.  Boudron,  3  Am.  and  Eng.  R.  R.  Cas.  80.  Some  cases  lay 
down  a  stricter  rule  than  is  indicated  above.  In  JCacon  and  Western  R  R 
Co.  e.  Johnson,  38  Ga.  409,  where  there  was  shown  to  have  been  a  notice 
warning  passengers  against  riding  on  the  platform  conspicuou^y  posted  in 
the  cars,  it  was  lield  contributory  negligence  per  se  on  the  part  of  the  plain- 
tiff to  disregard  the  notice,  and  this,  although  it  did  not  appear  whether  or 
not  there  were  any  vacant  seato  inside  the  car. 

In  Uickey  e.  Boston  and  Lowell  R  R.  Co.,  14  Allen  429,  the  facts  were 
these:  It  was  the  custom  to  uncouple  the  engine  and  smoking  csr  from  the 
rest  of  the  train  on  approaching  a  certain  station,  so  that  the  former  migfat 
be  switched  off  on  a  side  track  and  the  remaining  passenger  cars  run  slowly  to 
the  main  station.  Passengers  in  the  smoking  ear  were  accustomed  just  prior 
to  the  uncoupling  to  pass  from  the  smoking  car  over  the  intervening  plat- 
form into  the  other  cars  with  the  consent  and  pemuseion  of  the  emplovees 
of  the  company.  Plaintiff  crossed  the  platform  as  aforesaid,  but  instead  of 
entering  the  passenser  car  where  there  were  seats,  remained  standing  upn 
the  platform  after  the  uncoupling  was  effected.  Owins  to  the  train  runniopr 
off  tne  track  he  was,  while  thus  standing,  injured,  but  ne  was  held  guilty  of 
contributory  negUsence  per  se,  and  was  not  therefore  allowed  to  recover. 

The  plaintiff  enaeavoied  in  this  case  to  show  that  under  the  circumstaooes 
the  platform  was  not  a  place  of  danger.  The  court,  however,  ruled  out  the 
evidence,  holding  that  the  presumption  that  the  platform  was  a  place  of 
danger  was  not  in  ite  nature  capable  of  beins  rebutted. 

In  Quinn  e.  Illinois  Cent.  R  R  Co.,  51  m.  495,  the  plaintiff  got  upon  a 
train  all  the  seaU  whereof  were  occupied.  Although  there  was  standiog 
room  inside  the  cars,  he  placed  himself  on  the  platform  or  steps,  holdinir  by 
a  rail.  The  conductor  paused  to  collect  the  fare,  and  while  m^dng  chan^ 
certain  of  the  paper  money  blew  away.  In  attempting  to  grasp  it  plaintiff 
nussed  his  footing  and  fell,  being  injured.  Under  these  circumstanoeB  the 
court  held  that  he  had  clearly  been  guilty  of  contributory  negligence  per  se. 
It  may  also  be  observed  that  in  this  case  there  seems  to  have  been  little  or  no 
evidence  of  negligence  on  the  part  of  the  defendant 

(2)  With  relation  to  horse  railroads  the  law  is  somewhat  different  The 
New  York  statute  of  1850  already  referred  to  has  no  application  in  tfaeie 
cases.  Lax  v.  Forty-Second  St  and  Grand  St  Feny  R  R  Co.,  14  Jobh 
and  Spencer,  448.  The  general  rule  seems  to  be  that  if  the  car  is  full  intide, 
both  seata  and  standing  room  being  occupied,  the  question  of  a  paaaenger^ 
contributory  negligence  in  riding  upon  the  platform  is  for  the  jury.  If  the 
car  be  not  so  full,  however,  then  in  most  cases  such  conduct  is  deemed  con- 
tributory negligence  per  se.  In  Meesel  e.  Lynn  and  Boston  R  R  Co.,  S 
Allen,  284,  this  question  Is  discussed  at  length  by  the  court  In  that  caae  tiie 
car  beinff  full,  the  conductor  directed  the  plaintiff  to  get  on  the  front  plst- 
form^  which  he  did.  WMle  there  he  was  injured  through  def endant*8  b^'- 
gence.  It  was  contended  that  under  the  authorities  relating  to  the  tmt 
question  in  cases  of  accidente  on  steam  railroads,  plaintiff  had  t>een  gtdltyof 
contributory  negligence  per  se.    But  the  court  after  reviewing  thoie  csmb 


**  In  the  cases  above  cited  it  ought  to  be  known  by  all  persons  who  hm 
anything  to  do  with  railroad  trains  that  it  is  hazardous  and  inconsistbntvith 
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the  exertion  of  ordinary  care  to  leaTe  the  seats  provided  for  passengers  and 
stand  upon  the  platform.  .  .  .  But  in  respect  to  the  facts  stated  in  this  re- 
port there  is  no  such  general  knowledge  as  enables  the  court  to  say  that  the 
glaintiil  did  not  take  due  care.  On  the  contrary  it  is  well  known  that  the 
igbest  speed  of  a  horse  railroad  C9X  is  very  moderate,  and  the  driver  easily 
controls  it,  and  stops  the  car  by  means  of  his  voice,  his  reins  and  his  brake. 
In  taming  around  an  angle  from  one  street  to  another  passengers  are  not  re- 
qaired  to  expect  that  he  will  drive  at  a  rapid  pace ;  but  on  the  contrary  might 
reasonably  expect  a  careful  driver  to  slacken  his  speed.  The  seats  inside  the 
car  are  not  the  only  places  where  the  managers  of  the  cars  expect  passengers 
to  remain ;  for  it  ia  notorious  that  they  stop  habitually  to  receive  passengers 
to  stand  inside  until  the  car  is  full,  and  then  to  stand  upon  the  platforms 
till  they  are  full,  and  continue  to  stop  and  receive  them  even  after  there  is 
no  place  for  them  to  stand  except  on  the  steps  of  the  platforms.  Neither 
the  officers  of  these  corporations,  nor  the  managers  of  the  cars,  nor  the  trav* 
elling  public  seem  to  regard  this  practice  as  hazardous,  nor  does  experience 
thus  far  seem  to  require  that  it  should  be  restrained  upon  the  ground  of  dan- 
ger. There  is,  therefore,  no  basis  upon  which  the  court  can  decide  on  the 
eyidencc  reported,  that  the  plaintiff  did  not  use  ordinary  care.** 

The  question  was  therefore  held  to  have  been  rightly  submitted  to  the 
jnry.  See  also  Augusta  and  Summerville  R.  R.  Co.  e.  Bens,  55  Oa.  136.  A 
number  of  cases  in  New  York  sustain  this  doctrine.  In  Bpooner  «.  Brook- 
lyn City  R.  R.  Co.,  54  N.  Y.  280,  the  plaintiff  took  a  place  on  the  steps  of  a 
large  sleigh  run  by  defendant,  the  seats  of  which  were  all  full,  and  while  in 
that  position  paid  his  fare.  Being  knocked  oft  by  a  collision  with  a  passing 
Tehicle  he  brought  suit,  and  the  question  of  his  contributory  negligence  was 
held  a  proper  one  for  a  jury.  To  the  same  effect  is  Germantown  Pass.  By. 
Co.  9.  Walling,  2  Am.  and  £ng.  Railway  Cases,  20,  and  note  also  Harden- 
camp  e.  Second  Ave.  R.  R  Co.,  1  Sweeny,  400. 

In  Ginna  «.  Second  Ave.  R.  R.  Co.,  67  N.  Y.  596,  it  is  said  that,  when  a 
street  car  is  so  crowded  that  although  it  may  not  be  physically  impossible  to 
enter  it,  yet  if  this  cannot  be  done  without  great  and  unreasonable  discomfort 
a  passenger  may  with  the  concurrence  of  the  conductor  expressed  by  receiv- 
ing the  usual  fare  remain  upon  the  platform  without  being  guilty  of  con- 
tributory negligence  per  se;  whether  or  not  he  is  so  guilty  is  for  the  jury. 

In  aome  cases  it  has  been  held  that  even  when  the  car  is  not  full  the  ques- 
tion is  equally  one  for  the  jury.  Maeuire  «.  Middlesex  R.  R  Co.,  115  Mass. 
289;  Nolan  v.  Brooklyn  City,  and  Newtown  R  R  Co.,  25  Alb.  L.  J.  72; 
Bdgel  9.  Eisen,  41  Cal.  109. 

m  some  cases  a  passenger  will  be  held  to  be  guilty  of  no  contributory  neg- 
ligence whatever  in  riding  upon  the  platform.  In  Sheridan  e.  Brooklyn  and 
Newtown  R  R  Co.,  86  N.  Y.  89,  the  facts  were  these:  Plaintiff,  who  was 
ayoong  lad  seated  in  the  car  of  the  company,  defendant,  was  bidden  by  the 
conductor  to  rise  and  yield  his  seat  to  adult  passengers.  He  did  so  and  was 
forced  by  the  crowd  in  the  car  upon  tibe  front  platform.  While  there  the 
thorfing  of  the  other  passenffers  pushed  him  off  and  he  sustained  injuries  for 
which  he  brought  suit.  In  mis  case  the  pliuntiff  was  under  the  circumstances 
held  to  have  been  guilty  of  no  contributory  negligence.  In  Clark  «.  Eighth 
AycR  R  Co.,  86  N.  Y.  185,  a  similar  conclusion  was  reached,  where  the 
evidence  showed  that  plaintiff  was  at  the  time  of  the  accident  riding  on  the 
front  platform  of  a  very  full  car,  and  that  while  standing  there  he  had  paid 
hia  fan  to  the  conductor.  See  also  Burns  e.  Bellefontaine  R  R  Co.,  50  Mo, 
139,  where  the  facts  were  similar,  except  that  there  it  appeared  that  the 
^ployeea  of  the  company  had  expressly  permitted  plaintiff  to  ride  on  the 
platform. 

There  may,  however,  be  such  facts  in  the  case  as  will  make  the  plaintiff*a 
conduct  amount -to  contributory  negligence  per  se  even  though  the  car  be 


464      KATZBK8TEIK  V.  RALSIOH  AND  GASTON  S.  B.  00. 

completely  foil  inside,  u.  for  example,  if  he  failB  to  take  hold  of  an  ifoate 
or  stanchion  which  would  aerre  to  stead j  him.  Ginna  «.  Second  Ave.  R  R 
Co.,  67  N.  T.  5M.  It  aeems  too  that  where  the  Company  have  posted  notioeB 
in  their  cars  forbidding  passengers  to  get  on  or  off  the  front  platf onu  it  is 
contribatory  negligence  per  se  on  the  part  of  any  person  having  notice  of 
this  regulation  to  Tiolate  it  Baltimore  City  Passenger  Ry.  Co.  s.  Wilkin- 
son,  80  Md.  tU.  In  Wood  e.  Central  Park  R  R  Co.,  11  Abb.  Pr.  N.  &  41L 
the  facts  were  these:  Plaintiff  on  a  snowy  and  icy  day  got  upon  the  nv 
platform  of  a  car.  There  was  standing  room  inside  bnt  there  were  no  seats. 
Plaintiff  retained  his  position  on  the  platform  by  taking  hold  of  an  iron  bsr 
and  while  standing  thus  paid  his  fare.  There  were  large  lumps  of  ios  at  in- 
terrals  alonff  the  track  over  when  the  car  bumped.  One  of  these  bomp 
dislodged  pudntiff  from  his  hold.  He  fell  and  was  injured.  Under  the  cir- 
cumstances he  was  held  guilty  of  contributory  negligence  per  se  and  was  not 
allowed  to  recover. 

Of  course  if  the  fact  of  the  plaintiff's  being  on  the  ]»latf orm  has  no  cssdsI  eon- 
nection  with  the  injury  done  him,  all  question  of  his  oontributoiy  ne^igsaoe 
in  bei^  there  is  disregarded.  Thirteenth  and  Fifteenth  St.  Psssisigfr  ^. 
Co.  e.  wudron,  d  Am.  and  Bug.  R  R  Cas.  80. 


EmL  KATZSHBTEDr 
V. 


Raleigh  and  Gaston  R.  R.  Go. 

(84  Ni  OaroUna  BeporU^  688.    January  Terrn^  1881.) 

In  an  action  against  a  railroad  company,  where  it  was  in  evidence  that  S., 
the  regular  agent  of  the  defendant  at  a  certain  depot,  lived  three  miles  from 
the  depot,  and  that  T.  lived  at  the  depot  for  two  years  prior  to  the  brineing 
of  the  action,  and  discharged  the  duties  of  agent  in  receiving  and  forwaraine 
freight,  selling  tickets,  etc.,  all  of  which  was  done  in  the  name  of  S.  aod 
with  the  knowledge  and  acquiescence  of  defendant;  it  was  hdd^  that  T.  was 
the  agent  of  defendant,  and  that  defendant  was  bound  by  any  act  of  his  within 
the  scope  of  the  authority  impliedly  given. 

The  penalty  against  a  railroad  company  for  failure  to  forward  freight  un- 
der ch.  240,  §  2,  Laws  1874-^,  is  not  given  by  article  0,  §  6  of  the  oSastita- 
tion  to  the  county  school  fund. 

The  said  statute  is  not  in  violation  of  the  Constitution  of  the  United  States. 
Art.  1,  §  10. 

An  action  to  recover  the  penalty  under  the  statute  is  an  action  ex  contractn, 
and  when  the  sum  demanded  does  not  exceed  two  hundred  dollars  a  jostioe 
of  the  peace  has  jurisdiction. 

(Branch  e.  R  R  Co.,  77  K.  C.  847;  Lea  e.  Pearce,  68  N.  C.  76;  Pusley 
e.  Nicholson,  65  N.  C.  207;  Wilmington  e.  Davis,  68  N.  C.  582;  Sdeatoa 
e.  Wool,  65  N.  C.  379,  cited  and  approved.) 

Civil  action  tried  on  appeal  from  a  justice's  oomi  at  Fall  Tenn, 
1880,  of  Warren  Superior  Court,  before  Grayes,  J. 

The  action  was  instituted  by  the  plaintiff  in  the  iustioe's  oonrt, 
to  recover  the  sum  of  one  hundred  and  fifty  dollars,  due  by  penaltjr 
given  by  the  act  of  1875,  ch.  240,  §  2,  which  reads  as  follows:  ^'It 
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shall  be  unlawful  for  any  railroad  oompany  operating  in  this  state 
to  allow  any  freight  they  may  receive  for  shipment  to  remain  un- 
shipped for  more  than  five  days,  unless  otherwise  agreed  between 
the  railroad  company  and  the  shipper,  and  any  company  violating 
this  section  shall  forfeit  and  pay  the  snm  of  twenty-hve  dollars 
for  each  day  said  freight  remains  imshipped,  to  any  person  suing 
for  the  same." 

The  plaintiff  complained,  that  on  the  28th  day  of  November, 
1878,  he  delivered  to  the  defendant  company  at  their  depot  in 
Warren  County  (Warrenton),  for  shipment,  the  following  de- 
ficribed  freight,  to  wit,  one  package  containing  hides  and  leather, 
weighing  about  five  hundred  and  forty  pounds,  which  was  then 
received  by  them  for  shipment,  and  the  defendant  did  unlawfully 
aad  negligently  allow  said  freight  to  remain  unshipped,  at  their 
said  depot  in  said  county  from  the  said  28th  day  oi  November, 
1878,  until  the  9th  day  of  December,  1878,  being  more  than  five 
days  from  the  day  it  was  received  by  them  for  shipment,  until  it 
was  shipped,  to  wit,  eleven  days ;  and  demanded  judgment  against 
the  defendant  for  the  penalty  thus  incurred. 

It  was  shown  on  the  trial,  that  one  O.  P.  Shell  was  agent  of  the 
defendant  company  at  "Warrenton  depot,  that  he  lived  at  Warren- 
ton, three  miles  from  the  depot,  and  ran  a  hack  between  the  points. 

The  plaintiff  offered  in  evidence  a  receipt  for  the  hides  ^eged 

to  have  been  delivered  to  the  defendant  for  shipment,  which  is  as 

follows : 

Ralbigh  ahd  Gaston  R  R  Co, 

Noyember  28.  1878. 

Received  of  E.  Katzenstein,  one  bundle  of  hides,  540  pounds, 
in  apparent  good  order,  marked  Edwards  &  B.,  to  be  sent  to  Bos- 
ton, Mass. 

(Signed)  O.  P.  Shell,  Agent 

The  admiBsion  of  the  receipt  was  objected  to,  because  it  was  not 
signed  by  Shell,  but  by  one  Terrel  for  him.  It  was  shown  that  at 
the  depot,  for  two  years,  Terrel  had  attended  to  the  business  of 
receiving  and  forwarding  freight  for  Shell,  and  issuing  passenger 
tickets,  and  all  the  busmess  was  done  in  the  name  of  Shell,  as 
^Dt,  and  at  his  request ;  that  he  received  his  compensation  from 
tHe  agent,  Shell,  who  received  his  pay  from  the  company ;  that  he 
received  the  hides  from  the  plaintiff  on  the  day  the  receipt  bears 
<iate;  that  he  put  them  in  defendant's  warehouse,  gave  plaintiff 
the  receipt  offered  in  evidence,  and  afterwards  shipped  tnem  on 
defendant's  cars;  that  he  was  in  the  habit  of  telegraphing  to  the 
superintendent  at  Baleigh,  in  Shell's  name,  for  cars  to  carry  off 
freight  from  that  depot  which  were  sent  in  answer  to  these  tele- 
KHims;  that  the  superintendent  of  the  road  was  freauently  at  that 
depot  while  Terrel  was  attending  to  the  duties  of  uie  office ;  that 
on  one  occasion  on  the  cars,  the  superintendent  requested  the  plain- 
•  A.  ft  B.  R  Gas.— SO 
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tiff  to  Dodf  J  him  if  Terrel  failed  to  ship  off  his  soods  prompdj. 
The  objectioD  of  the  defendant  was  oyerroled  and  the  receipt  ad- 
mitted in  evidence,  to  which  the  defendant  excepted. 

It  VM  also  in  evidence  that  the  hides  remained  in  the  warehouse 
of  the  defendant  elcTcn  days  from  the  date  of  this  dealiu^,  and 
there  wis  no  agreement  that  they  should  not  be  shipped  imme 
diatelj.  It  was  not  the  custom  of  the  company  to  receive  frei^t 
in  advance;  and  none  was  demanded  in  this  case,  but  was  paid  at 
tliepoint  of  destination. 

Theie  were  sevend  points  of  kw  raised  and  urged  by  the  de- 
fendanf 8  coonsel  on  the  trial: 

1.  That  there  was  no  evidence  to  go  to  the  jury  of  the  dehvery 
of  the  bale  of  hides  to  the  defendant ;  that  it  was  not  shown  that 
Tenel  who  signed  the  receipt  was  the  agent  of  the  company,  or 
had  any  antlKNrity  to  bind  it  m  any  way ;  that  Shell  was  the  agent 
of  the  company^  and  had  no  authority  to  appoint  a  subagent ;  that 
Tenel  wm  Shieirs  agent,  and  not  the  agent  of  the  company  and 

as  not  known  or  recognized  by  the  company  as  its  asent 

S.  That  under  the  constitution  (art  9,  |  5)  all  pen^ties,  forfeit- 
uras.  ete^  are  given  to  the  county  school  fund,  and  it  is  provided 
therein,  that  they  shaU  belong  to  and  remain  in  the  several  ooon- 
ties,  and  shall  be  faithfully  appropriated  to  maintaining  and  estab- 
lishing free  public  schools  m  the  several  counties  in  the  state, 
andthst  the  plaintiff  could  not  recover  in  this  action  in  his  own 


3w  That  the  act  of  the  gNuenl  assembly  giving  this  penalty, 
(laws  of  1S74~'75^  di.  S40,  §  2)  under  which  this  aetion  to 
brought  was  in  violation  of  article  one,  section  ten  of  the  consti- 
tutioo  ol  tiie  United  States,  which  provides  that  no  state  shall  paa 
any  law  impaiiin|r  the  obligation  of  contracts,  and  was  ther^ore 
unconstitutKHial  and  void. 

On  the  first  point,  the  court  cfaarsed  the  jury  that  there  was 
evidence  to  be  considered  by  them  uiat  Terrel  was  the  ngmt  of 
the  defendant  eompany,  and  if  they  should  so  find  that  he  was  the 
company^s  agent,  they  would  find  that  plaintiff's  goods  w&e  deBv- 
eied  to  clef endant  company,  at  the  date  of  die  receipt  for  the  pur- 
pose stated  in  it 

On  the  second  point,  the  court  chaiged  the  iuiy,  the  penalt]r  did 
not  go  to  the  common  school  fund,  and  the  plaintiff  had  the  luht 
to  sue  for  and  reeover  it,  in  his  own  name,  if  they  found  the  omer 
^ets  for  the  plaintiff.    Defendant  excepted. 

On  the  third  point,  the  court  chained  the  jury  that  tiia  aet  of 
1874-^75  was  not  unconstitutionaL    I%fendant  excepted. 

The  juy  found  a  vvdict  for  the  plaintiff^  aftd  nom  jwi^aieiit 
theraon  the  defendant  appoJed. 

Messre.  Gilliam  and  Gatling,  for  plaintifiL 
Mr.  J.  R  Batchelor,  for  defendant 
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Abhe,  J. — ^As  to  the  exception  taken  to  the  admission  of  the 
receipt  given  by  Terrel  in  the  name  of  Shell,  we  concur  with  the 
ruling  of  his  Honor.  There  was  abundant  proof  to  go  to  the  jury 
that  Terrel  was  the  agent  of  the  defendant.  An  agent  is  one  who 
is  employed  by  another  to  do  some  act  or  transact  some  business 
on  his  account.  Story  on  Agency,  §  8 ;  Parsons  on  Contracts,  pp. 
39  et  seq.  It  is  not  necessary  to  snow  the  appointment  of  an  agent ; 
his  agency  may  be  inferred  from  the  relations  of  the  parties,  and 
the  nature  of  the  employment.    Bouvier's  Law  Diet.,  88. 

It  was  in  evidence  tliat  Shell  was  the  regularly  appointed  agent 
of  defendant  company  at  their  Warrenton  depot,  but  that  he  lived 
three  miles  away  from  the  depot,  and  was  occupied  in  driving  a 
hade  from  Warrenton  to  the  depot.    Terrel  lived  at  the  depot,  and 
for  two  ^ears  before  this  action  was  commenced,  had  attended  to 
the  business  of  the  office  at  that  point,  and  had  discharged  the 
duties  of  agent  in  receiving  and  forwarding  goods,  selling  tickets, 
Hftii/iing  telegrams  to  the  superintendent,  ordering  cai*s  to  be  sent, 
etc.,  all  of  which  was  done  m  the  name  of  Shell,  with  the  knowl- 
edge and  acquiescence  of  the  defendant,  for  it  is  impossible  that 
he  should  have  discharged  all  of  these  duties  pertaining  to  the  office 
of  agent  for  such  a  length  of  time,  without  their  knowledge  and 
approval.    If  he  was  not  their  agent,  and  had  no  right  to  bind 
them  by  his  acts,  then  tlie  defendant  company  had  been  shipping 
freight  and  doing  other  business  as  carriers  for  two  years  without 
responsibility.    H  he  was  not  their  agent,  why  did  the  superin- 
tendent tell  the  plaintifE  to  notify  him  if  Terrel  did  not  ship  his 
goods  promptly  ?    It  matters  not  whether  Terrel  signed  the  reoeint 
with  Snell's  name,  or  that  of  the  company,  or  whetner  he  was  naid 
for  his  services  by  the  one  or  the  other ;  if  he  transacted  the  busi- 
sesB  of  the  company,  and  performed  the  duties  of  an  agent  on  their 
account,  with  their  knowledge,  or  with  their  acquiescence,  he  was 
their  agent,  and  they  were  bound  by  any  act  of  his  within  the  scope 
of  the  Authority  unpKedly  given. 

As  to  the  second  exception  of  the  defendant,  we  think  it  was  as 
groondless  as  that  taken  to  the  agency  of  Terrel.  The  action  was 
properly  brought  in  the  name  of  the  plaintiff.  Article  nine,  sec^ 
tion  five  of  the  Constitution  does  give  to  the  county  school  fund  all 
moDeyBy  stocks,  bonds,  and  other  property  belonging  to  a  county, 
the  net  proeeeds  of  the  sale  of  estravs,  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and  of  all  nnes  collected  in  the  several 
ooimties,  for  anv  breach  of  the  penal  or  military  laws  of  the  State ; 
but  there  is  a  distinction  between  those  penalties  that  accrue  to  the 
State  and  those  that  are  given  to  the  person  aggrieved,  or  such  as 
may  sue  for  the  same,  and  no  doubt  this  distinction  was  in  the  con- 
templation of  the  f ramers  of  the  Constitution  when  they  adopted 
that  section.  There  are  many  penalties  given  against  omcers  and 
others  whom  no  one  is  authorized  to  sue,  and  those,  when  collected. 


r.  mALSieH  akd  oastok  b.  b.  oo. 

^«^:cc  ^  i^  StxtCL    It  must  be  this  cUas  of  penalties  that  is  giren 
:cnrT  school  foiid.    If  it  was  intended  by  the  Constitatioii 
ixai  all  penalties,  as  weU  those  that  belong  to  the  State 
iLa:  are  given  to  the  part^  aggrieved  or  common  infonn^, 
:s^ei^  ^^iing  penalties  m  STe  both  cases  would  become 
er  ;**  t«:*r  there  might  be  now  and  then  fonnd  a  penon 
:a»  e:::Ki7h,  bst  none  so  patriotic  and  nnselfish  as  to  bring 
i:!!  f  3r  a  fKnaltj,  and  incnr  responsibility  for  costs,  when  he 
tie  fr:i::s  of  h^  soit  would  fall  into  other  hands.    If  the 
rr  «cc^.:  to  be  recoTered  in  this  action  belongs  to  the  oonoty 
•  V  rir. :.  ::.en  all  penalties  most  go  the  same  way,  and  hereafter 
I  '^-^--r  w'ijo  amerces  a  sheriff  in  the  sum  of  one  hundred  del- 
"Sir  :i«.c  serrirLg  Lis  process*  will  collect  it  for  the  benefit  of  the 
s<!ii*.«."il  ziLz.i  of  Lis  cvonty.    That  cannot  be  the  meaning  of  the 

As  r-c*  :l.e  tLini  exception  we  need  only  refer  to  the  case  of 
rrk=»:i  r,  Wilrnin^^on  and  Weldon  R  R  Co.,  77  N.  C.  347,  where 
il-^  <t  ::r:  exrres&ly  decided  that  the  section  in  qnestion  of  the  act 
of  1^74-7^  WK  not  in  violation  of  the  Constitution  of  the  United 


In  :Li5  coQit  the  defendant*  as  he  had  the  riglit  to  do,  raised  an 


rl  c ;  f-.-r  ibe  Consritution  defines  and  prescribes  the  jurisdiction  of 
tie  J:iic:v'e  of  iLe  Peace  by  providing  that  "the  several  Justices  of 
iLe  Pt:AcV  sLjkll  have  juri^iction  of  civil  actions  wherein  the  sum 
oemano^  sLxIl  not  exceed  the  sum  of  two  hundred  dollars,  and 
wLerein  die  t:;le  to  real  estate  shall  not  be  in  controversy  (Art  IT., 
§  27  ,;  li-it  to  give  him  jurisdiction  it  must  not  only  be  shown 
tLix  it  is  a  civil^aetion,  but  that  it  was  founded  on  contract  That 
k  true:  bat  tLen  is  a  penalty  a  contract,  or  is  it  in  tlie  nature  of  a 

conrraci ! 

When  this  court  has  fonnd  itself  <^ afloat"  upon  the  ''uncertain 
sea**  of  code  interpretation,  it  has  necessarily  and  very  properly 
bad  recourse  to  the  ^  old  landmarks"  established  under  the  former 
STstem  of  pleading,  aa  guides  through  the  mist  that  but  too  fre- 
quently envelopes  the  practice  under  the  provisions  of  the  code. 
For  although  the  distinction  between  actions  of  law  and  suits  ip 
equity  andthe  forms  of  actions  are  abolished,  and  there  is  in  this 
State' but  one  form  of  action,  it  is  onl^  the  name  and  form  of  the 
action  that  are  abolished ;  the  essential  principles  are  preserved. 
Under  the  present  system,  when  the  plaiutiS  sets  forth  in  his  com- 
plaint, as  he  is  required  to  do,  a  plain  and  concise  statement  of  the 
facts  constituting  ms  cause  of  action,  the  principles  that  govern 
his  cause  of  action  under  the  common  law  and  equity  pleadings 
mre  still  applicable,  as  indicating  the  nature  of  the  grievance,  the 
evidence  required,  and  the  means  of  relief,  and  the  action  is  jnst 
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88  mnch  an  action  of  trespass,  detinue,  or  debt,  as  if  it  had  been 
called  so  in  the  pleadings.  Bliss  on  Code  Pleading,  7  and  8 ;  Leet;. 
Pearce,  68  N.  C.  76 ;  Parsley  v.  Nicholson,  65  N.  0.  207. 

In  common  law  pleadings  the  action  of  debt  was  the  remedy  to 
recover  a  debt  eo  nomine  and  in  numero ;  it  was  founded  upon  con- 
tract, and  in  this  respect  differed  from  assumpsit,  which  was  always 
founded  upon  a  promise.     Simonton  v.  Borrel,  21  Wendell,  362. 

The  action  of  debt  then,  thus  founded  upon  contract,  was  an  ap- 
propriate remedy  upon  all  legal  liabilities  upon  simple  contracts, 
whether  written  or  unwritten  ;  upon  notes,  whether  with  or  with- 
out seals;  and  upon  statutes  by  a  party  grieved,  or  by  a  common 
informer;  whenever  the  demand  was  for  a  sum  certain  or  was 
capable  of  being  readily  reduced  to  a  certainty.  1  Chitty's  Plead- 
ing, 123.  As  for  example  a  penalty  imposed  by  a  statute,  though 
the  amount  is  uncertain,  and  is  to  be  fixed  by  the  court  between 
five  and  fifty  dollars.    Kockwell  v.  Ohio,  11  Ohio,  130. 

But  why  was  debt  an  action  sounding  in  contract  the  proper 
remedy  for  a  penalty  given  by  a  State  ?  The  learned  jurists  whose 
cumulative  wisdom  formed  the  common  law  system  of  pleading, 
which  has  been  characterized  by  some  of  its  eulogists  as  the  perfection 
of  reason,  must  have  had  good  grounds  for  classifying  penalties 
among  those  subjects  of  action  denominated  ex  contractu  as  distin- 
guished from  torts.  The  only  explanation  we  have  been  able  in  our 
researches  to  meet  with  on  this  subject,  is  to  be  found  in  6  Black- 
stone's  Commentaries,  160.  That  learned  judge  and  commentator 
says :  ^'  There  are  some  contracts  implied  bv  law.  Of  this  nature 
are,  first,  such  as  are  necessarily  imphed  by  tne  fundamental  consti- 
tution of  government,  to  which  every  man  is  a  contracting  party. 
And  thus  it  is  that  every  person  is  bound  and  hath  agreed  to  pay 
such  particular  sums  of  money  as  are  charged  on  him  by  the  sen- 
teuce  or  assessed  by  the  interfyretation  of  the  law.  For  it  is  a  part 
of  the  original  contract  entered  into  by  all  mankind,  who  partake 
the  benefit  of  society,  to  submit  in  all  points  to  the  municipal  con- 
stitutions and  local  ordinances  of  that  State,  of  which  each  indi- 
vidual is  a  member.  Whatever,  therefore,  the  law  orders  one  to 
pay,  that  becomes  instantly  a  debt  which  he  hath  beforehand  con- 
tracted to  discharge.'' 

In  the  case  of  Wilmington  v.  Davis,  63  N.  C.  582,  Judge  Rod- 
man held  that  a  Justice  of  the  Peace  had  jurisdiction  of  a  penalty 
under  two  hundred  dollars ;  but  it  is  objected  that  that  was  a  dictum. 
Be  it  so,  yet  it  was  an  authority  from  a  very  respectable  source, 
which  was  afterwards  cited  and  approved  in  the  case  of  the  I'own 
of  Edenton  v.  Wool,  65  N.  0.  379,  where  this  court  held  that  an 
action  for  a  penalty  for  a  breach  of  a  town  ordinance  was  techni- 
callv  a  civil  action  arising  out  of  contract. 

There  is  no  error.    The  judgment  must  be  affirmed. 

No  error. 

Affinned. 


4flD  nDeR4M  9.  OHARLOTTB  a  A  A.  B»  Ik  OO. 

if. 
Ohabloitb,  Ooluxbia  and  AtrotBTA  R.  S.  Oo. 

84  JIT.  (7.  Rtp^fis,  6M.    Jbnfuiry  2)rM»  1881. 


PlaintiiK,  sUtion  agent  of  a  railroad  oompanr,  mea  tlie  company  in 
for  breach  of  an  alleged  contract  in  f uling  to  furnish  a  train  for  an  e 


Upon  correspondence  had  the  company  euppoeed  the  train  was  intended  for 
a  third  party  and  agreed  to  supply  it  on  certain  terms,  bat  afterwards  refased 
on  diseorerinff  that  plaintiff  was  attempting  to  procure  it  for  his  own  beneit 
HfUf  that  pltfntilE  could  not  from  his  fiduciary  relation  towards  ^be  compsay 
enter  into  a  binding  contract  with  it  for  such  purpose,  unless  it  agrced  theie- 
to  after  being  fully  adTised  of  all  the  circumstances. 

(Brunhild  e.  Freeman,  77  N.  C.  188;  Pendleton  e.  Jones,  8SN.  CM, 
cited  and  approTed.) 

Civil  action  tried  at  Fall  Term,  1880,  of  Meddenbnrg  Supe- 
rior Court,, before  Seymour,  J. 

Verdict  and  judgment  for  plaintiff,  appeal  by  defendant 
Mesars.  Shipp  &  Bailey  for  plaintiff. 
Messrs,  Wilson  &  Son  for  defendant 

Smith,  C.  J. — ^The  action  is  for  damages  for  breach  of  a  contract 
alleged  'to  have  been  entered  into  by  the  defendant  for  the  hire  of 
two  excursion  trains  to  be  run  over  the  railroad,  one  between  Char- 
lotte and  Augusta,  the  other  between  Charlotte  and  Columbia,  in 
the  month  of  May,  1875.  The  answer  explains  the  oorreepondence 
between  the  plaintiff  and  the  Oeneral  Superintendent  of  the  com- 
pany, in  whom  was  vested  authority  to  contract  for  the  running  of 
trains  over  the  road,  denies  the  existence  of  the  alleged  contract, 
and  insists  that,  if  made,  it  was  procured  through  circumventioa 
and  fraud  practised   by  the  plaintiff,  and  is  void.    Ko  specific 

J[uestion8  of  fact  ^wing  out  of  the  oppoeing  allegations  were 
ramed,  but  the  entire  controversy  was  submitted  to  the  juiy,  who 
find  ''  the  issues  in  favor  of  the  plaintiff,  and  assess  his  dama^  at 
seven  hundred  and  seventy-five  aollars."  On  the  trial  the  plaintiflE, 
testifying  for  himself,  stated  that  during  the  year  1875  he  was  sta- 
tion agent  for  tiie  defendant  company  at  Chai-lotte,  and  had  the 
supervision  of  the  depot  and  busmess  at  that  place;  that  he  ad- 
dressed to  the  general  passenger  and  freight  agent  of  the  company 
at  Columbia,  two  letters  of  same  date  and  in  uie  following  words: 

fn  C,  C.  &  A.  R.  R.,  Charlotte  Agency, 

Maroh  1st,  1875. 
A.  Pope,  Esq.,  G.  F.  A.,  Columbia : 

«<  Ferry  Morehead,  colored,  wants  to  know  price  of  an  excnrdon 
train  of  five  coaches  and  one  baggage  car,  Augusta  to  Charlotte 
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nd  baek;  leaving  Angnsta  19th  May,  and  ratanung  leaira  CRiar- 

ICaj,  1876. 


hue  9  Ajf.,  Slat 

"ReBpectfnlly, 


I*™*^**  Agent.'* 


[2]  *^  Please  let  me  know  the  lowest  price  for  engine^  five  coadies 
tnd  ba^age  car,  Oolnmbia  to  Charlotte  and  back,  with  privilege 
of  ninning  between  Charlotte  and  the  fair  gronnds  dnring  the  day, 
leaving  Cdnmbia  five  or  six  o'clock  a.m.,  20ih  May,  and  returning 
leave  Charlotte  12.30  a.m.,  2lBt  of  May."  (Written  at  Charlotte 
A^ncy  and  signed  by  W.  W.  Pegram.) 

That  in  reply  the  said  Pope  wrote  to  the  plaintiff  that  the  trains 
from  Augusta  to  Charlotte  could  be  forwarded  for  $400,  and  from 
Charlotte  to  Columbia  for  $250 ;  that  the  plaintiff,  on  March  18ih, 
sent  a  telegraphic  message  to  Pope  that  he  thought  both  trains 
vould  be  taken,  and  asking  him  not  to  make  any  other  arrange- 
ment until  he  should  hear  further,  and  soon  after  ne  wrote  to  Pope 
in  the  following  terms  from  the  Charlotte  Agency,  imder  date  of 
March  25th,  1875 : 

'^  Both  trains  of  which  I  wrote  you  about  Ist  March  have  been 
taken.  You  will  please  arrange  accordingly.  The  one  for  Colum- 
bia should  be  made  up  of  the  very  best  cars,  as  it  is  intended  for 
whites  entirely."    (Signed  by  W.  W.  Pegram,  Agent.) 

This  was  the  eviaence  offered  in  support  of  the  contract,  and  the 
plaintiff  further  testified  that  it  was  made  in  contemplation  of  the 
intended  commemoration  of  the  centennial  of  the  Mecklenburg 
declaration  of  May  20,  which  was  expected  to  attract,  and  did  in 
fact  atti-act  large  numbers  to  Charlotte,  and  from  the  refusal  to 
supply  the  trains  the  plaintiff  suffered  a  large  loss  in  profits.  The 
testimony  of  the  General  Superintendent,  who  had  authority  to 
enter  into  such  arrangements,  was  in  substance  that  he  was  wholly 
ignorant  of  the  approaching  celebration,  and  of  the  increased  travel 
in  consequence  aoont  that  date,  and  no  information  was  given  him 
by  the  plaintiff  or  others,  and  that  as  soon  as  he  discovered  that 
the  plaintiff  was  attempting  to  procure  trains  for  his  own  use,  he 
promptly  refused  to  let  them  go.  A  series  of  instructions  was 
asked  for  the  appellant,  unnecessarily  to  be  set  out  in  detail,  but 
which  are  embooied  in  these  propositions : 

^  1.  The  plaintiff's  agency  and  its  consequent  fiduciary  obliga- 
tions incapacitated  him  from  making  a  contract  with  the  company, 
creating  adverse  relations  between  them  within  the  scope  of  such 
agency. 

2.  A  contract  thus  obtained  without  a  full  disclosure  of  all  mat- 
ters affecting  the  interests  of  his  principal  and  known  to  the  agent 
would  be  fraudulent  and  void.  ♦ 

3.  The  plaintiff  was  bound  to  look  after  and  promote  the  inter- 
ests of  the  company,  and  could  not  without  its  full  knowledge  of 
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all  the  mmfterial  facts  by  means  of  tho  attempted  oontract  adYaiH» 
his  own  at  the  expense  and  to  the  injury  of  Lis  employer. 

4.  The  burden  of  showing  that  the  company  poesessed  the  neoes- 
sar^  information  and  his  own  good  faith  devolved  upon  tke 
plaintiff. 

5.  There  was  no  evidence  the  company  had  such  information. 

6.  The  measnre  of  damages  in  case  of  recovery  is  the  exoa» 
above  the  contract  price  of  the  earnings  of  the  nMid  in  its  ordinuy 
nmningSy  and  not  tne  extraordinary  occasion  to  which  the  contmet 
had  reterence. 

The  instmctions  were  not  given  and  in  their  place  the  follow- 
ing: The  phuntiff  was  bonnd  to  communicate  to  the  superior 
agent  with  whom  he  was  dealing  all  the  information  he  pos- 
sessed which  was  material  to  the  interests  of  their  common  prind- 
pal  in  determining  upon  the  proposed  contract,  and  that  he  wis 
acting  for  himself;  and  he  must  have  acted  with  the  utmost  gooi 
faith  of  which  proof  must  come  from  him.  It  was  not  neceasar;^ 
however,  for  him  to  five  information  of  facts  which  he  might  rea- 
sonably assume  to  be  xnown  to  all  and  were  known  to  his  superior 
agent — as  for  illustration,  that  the  fourth  day  of  July  is  a  national 
holiday.  The  Mecklenburg  celebration  is  not  of  the  kind  of 
which  notice  is  presumed.  If  this  centennial  celebration  was  of 
such  general  notoriety  as  to  be  known  to  Pope  or  the  general 
agents  of  the  company,  having  charge  of  such  contracts,  and  was, 
in  fact,  so  known  to  them,  then  the  failure  of  the  plaintiff  to  con- 
vey this  information  would  not  defeat  his  action.  This  he  most 
show.  The  defendant,  if  uninformed  by  the  plaintiff  or  otherwise 
of  the  contemplated  proceedings  in  May  and  the  plaintiff  at  the 
date  of  the  contract  was  actins  as  its  agent,  could  terminate  it  and 
would  not  become  liable.  The  damages,  if  any,  are  such  as  may 
be  reasonably  supposed  to  have  been  contemplated  by  the  parties 
at  the  time  as  the  probable  results  of  the  breach  of  the  contract 

The  correspondence  between  the  plaintiff  the  subordinate,  and 
Pope,  the  superior  agent,  both  in  the  service  of  a  common  prind* 
pal,  furnishes  the  evidence  of  the  contract  on  which  the  action  is 
based.      It  does  not  show  upon  its  face  that  the  plaintiff  was 
seeking  to  enter  into  a  personal  contract  for  his  own  individual 
advantage  with  his  employer.     His  first  letter  is  one  of  inquiiyfor 
Ferry  Morehead  who  "  wants  to  know  price  of  excursion  train," 
has  tne  usual  agency  heading  and  is  si^ed  by  himself  as  ^  agent' 
The  second,  bearing  the  same  date,  and  the  same  general  impresB, 
except  that  the  signature  is  without  the  "  agency,'"  would  reasonir 
bly  be  associated  with  the  other  in  its  purposes  and  be  interpreted 
in  the  same  way.    In  neither  is  there  any  indication  of  a  direct 
personal  interest  in  the  snbject  of  the  inquiry  on  the  part  of  the 
writer.     They  would  both  most  naturally  oe  understooa  as  a  com- 
munication between  the  two  agents  of  tne  same  company,  the  ooa 
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askiDg  and  the  other  famishing  information  for  some  ontside 
party.  The  telegraphic  message  is  in  keeping  with  the  letters — • 
the  plaintiff  saying  to  his  superior  on  the  18th  of  March  tliat  '^  he 
tlionght  that  hotli  trains  would  be  taken,"  and  asking  that  no  other 
arrangement  be  made  until  he  heard  further — language  implying 
that  we  acceptance  of  the  proposition  depended  on  the  will  of  an- 
other, not  on  tliat  of  the  writer.  The  letter  of  acceptance  is  of 
similar  import,  declaring  that  both  trains  have  been  taken,  as  if  the 
act  had  been  consummated  between  himself  and  another,  and  ho 
was  now  communicating  the  fact  to  the  superior  agent.  Nowhere 
does  the  plaintiff  profess  or  appear  to  be  acting  for  himself  and  for 
his  personal  benent,  and  so  the  matter  seems  to  have  been  under- 
stood by  Pope,  who  testifies  that  as  soon  as  it  came  to  his  knowl- 
edge that  the  centennial  celebration  was  to  come  off  and  -that  the 
^'  plaintifi  had  procured  a  train  for  his  own  use  and  benefit  .  .  . 
he  refused  to  allow  the  plaintiff  to  have  the  trains."  The  several 
inter-communications  do  not  disclose  any  common  understanding — 
that  ag^negatio  mentium — the  essential  element  in  a  valid  agree- 
ment, l^ope  seems  to  have  received  the  plaintiff's  messages  (and 
this  interpretation  is  warranted  by  the  terms  used  and  their  rek- 
tions  as  employees  in  the  same  general  service)  as  conveyed  in  the 
interest  of  the  company,  and  not  for  the  advancement  of  his  owa 
profit ;  and  his  undiscovered  intention,  even  in  the  absence  of  any 
third  party,  cannot  constitute  a  contract  with  his  principal  any 
more  than  with  Pope  himself.  The  existence  of  a  contract  de- 
pends upon  a  mutual  agreement,  «nd  its  binding  force  results  not 
irom  what  either  intended  but  what  both  concurred  in.  Brunhild 
V.  Freeman,  77  N.  C.  128 ;  Pendleton  v.  Jones,  82  N.  0.  249.     The 

Joint  is  not  distinctly  presented  in  the  instructions  asked  and  refused, 
at  it  is  in  our  opinion  substantial^  involved  in  the  first  in  connection 
with  the  others,  that  the  plaintiff  could  not  from  his  fiduciary  rela- 
tions towards  tiie  company  enter  into  a  binding  contract  with  it. 
This  was  in  effect  a  request  that  the  judge  charge  the  jury  that  no 
legal  contract  was  created  between  the  plaintiff  and  his  employer, 
and  there  was  error  in  refusing  to  so  charge.  The  kw,  in  harmony 
with  sound  morals,  refuses  its  sanction  to  any  measure,  though 
aasuming  the  form  of  contract,  procured  by  a  fiduciary  from  his 
principal  in  vioktion  of  the  trusts  reposed  in  him,  and  to  the  in- 
jury of  the  latter,  at  least  unless  such  principal  is  fully  advised  of 
all  the  circumstances  and  knows  at  the  time  that  he  is  dealing  with 
one,  then  diyested  of  his  agency,  and  acting  in  an  adversary  and 
independent  capacity.  The  cases  and  authorities  cited  for  the  ap- 
pellant fully  support  this  doctrine.  Story  Ag.,  §  211  et  seq.; 
Ringo  V.  Binns,  10  Peters,  269 ;  Dunn  v.  English,  10  Moak,  846. 
For  the  error  pointed  out  there  must  be  a  new  triaL 
Error.    Yenire  de  novo. 
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Thb  Pubblo  ahd  Amkamab  Yallet  S.  B.  06. 

TaTLOB,  KT  AL. 

{Ad^anm  Ckm^  (Morada.    J^eotmber  Term^  18B1.) 

When  the  pablic  interest  is  brought  in  conflict  with  the  priTate  interatCs  of  a 
railroad  companj,  or  with  the  interests  of  private  indiyiduals  with  whom  soch 
company  ma^  deal,  such  prirate  interests  must  yield  to  that  of  the  pobiic.  A 
contract  resting  in  part  upon  an  illegal  consideration  is  totally  void. 

So,  when  the  defendants  executed  to  the  plaintiff  railroad,  company  a  bond, 
one  of  the  conditions  of  which  was  that  said  company  was  not  to  lay  down  t 
aide  track  at  a  certain  town  through  which  the  railroad  passed,  this  condition  is 
construed  to  be  a  consideration  inseverable  from  the  other  considerations  upon 
which  the  entire  contract  rested,  and  such  consideration  being  held  illegal  is 
against  public  policy,  and  void,  the  contract  will  not  be  enforced,  nor  a  recoferx 
had  upon  breach  thereof. 


Ik  1878  the  defendants,  citizens  of  the  town  of  Trinidad,  Colo- 
rado, entered  into  a  bonded  agreement  with  the  plaintiff,  the  Pueblo 
and  -  Arkansas  Yalle  j  B.  R.  Co.,  whereby  certain  tracts  of  real 
estate  (supposed  to  be  ralnable  coal  lands)  were  to  be  oonvejed  to 
the  company  as  an  inducement  to  bnild  its  road  from  La  Junta  to        ! 
Trinidad.     It  was  also  agreed  to  give  the  company  right  of  way         ' 
throuffh  the  county,  to  donate  a  tract  of  land  for  depot  ^rounds  at 
Trinidad,  and  to  pay  one  half  the  taxes  assessed  oy  we  coontj         I 
against  the  road  for  the  period  of  five  years.    The  consideration 
for  this  obligation  was  that  the  company  should  build  its  road  from 
La  Junta  to  Trinidad  within  a  specified  time,  and  aa  nominal  con- 
ditions of  the  bond  it  was  further  provided  that  a  depot  should  be 
located  at  Trinidad,  and  workshops  for  the  company  erected  there 
if  any  were  built  in  that  county,  and  also  that  a  side-track  should 
not  be  laid  down  or  built  at  the  town  of  £1  Moro,  a  rival  town, 
through  which  the  road  was  to  pass  six  miles  before  reaching  Trin- 
idad.    The  company  built  its  road  within  the  specified  time,  the 
right  of  way  and  depot  grounds  were  granted  according  to  agree- 
ment, but  subsequently,  after  the  road  was  extended  into  Kew 
Mexico,  and  became  a  part  of  the  main  line  of  the  Atchison,  To* 
peka  and  Sante  F6  B.  B.  to  the  Pacific,  the  defendants  refused  U) 
make  the  other  grants  and  to  pay  the  taxes,  whereupon  suit  was 
brought  to  recover  the  penalty  of  the  bond.    There  is  no  averment 
as  to  whether  np  to  the  time  of  bringing  the  suit  the  plaintiff  had 
complied  with  the  condition  respecting  the  side-track  at  £1  Moro 
or  not.    The  defendants  demurred  to  the  complaint,  and  among 
other  grounds,  contended  that  the  condition  as  to  the  side-track  at 
El  Moro  was  illegal,  and  vitiated  the  contract  so  as  to  avoid  a  re- 
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eoTViy.  The  demurrer  was  gostained  in  the  eourt  below,  and  the 
case  was  taken  on  writ  of  error  to  the  Supreme  Conrt,  wherein  the 
judgment  of  the  conrt  below  was  afSrmea 

(taiitting  the  reeHal  of  the  bond  and  complaint,  the  opinion  is  as 
f oUowB : 

Stokb,  J. — Seyeral  objections  are  made  and  argued  by  counsel 
for  the  defendants  against  the  validity  of  the  contract,  but  we  need 
consider  only  that  one  which  we  regard  as  decieive  of  the  case. 

It  is  contended  by  defendants  that  the  condition  providing  that 
the  nulroad  company  was  not  to  build  a  side-track  at  the  town  of 
El  Moro  wa^  iU^al,  and  therefore  vitiated  the  contract,  and  that 
no  recovery  can  in  conseauence  be  had  upon  the  bond  for  its  per* 
formance  on  the  part  of  aefendants. 

On  the  other  hand,  it  is  contended  that  even  if  this  condition  is 
void,  a  recovery  can,  nevertheless,  be  had  upon  the  other  conditions 
which  are  good. 

We  are  thus  led  to  examine  whether,  Ist,  the  condition  in  ques- 
tion is  valkl  and  binding,  and  2d,  whether,  if  invalid,  it  so  far  im- 
pairs the  entire  contract  as  to  preclude  a  recovery  upon  the  bond. 
Tlie  first  of  these  questions  is  an  important  one,  but  is  not  with- 
out precedent.  Cases  involving  the  same  principle  have  received 
the  careful  consideration  of  numerous  courts,  and  upon  settled 
authority  this  agreement  or  condition  not  to  build  the  side  track  in 
question  must  be  pronounced  illegal  as  against  public  policy.  Pre- 
cisely what  public  policy  is  in  any  given  case  may  fr^uently  be  a 
matter  of  contention  and  its  appucation  a  subject  of  dispute.  The 
strict  meaning  of  the  expression,  "  has  never,"  says  Mr.  Story,  in 
his  work  on  contracts  (Sec.  546),  ^^  been  defined  by  the  courts,  but 
has  been  left  loose  and  free  oi  definition,  in  the  same  manner  as 
fraud.  This  rale,  however,  may  be  simply  laid  down,  that  when* 
ever  any  contract  conflicts  with  the  morals  of  the  times,  and  con- 
travenes any  established  interest  of  society,  it  is  void  as  beinff 
against  public  policy."  ^ 

Bailroad  companies  are  held  to  be  quasi  public  corporations  and 

ricies,  their  directors  acting  in  the  double  capacity  as  agents  for 
company  and  the  trustees  for  the  public,  clothed  wim  an  im- 
portant public  trust.  These  roads  subserve  public  purposes  to  such  an 
extent  tiiat  the  public  may  impose  upon  itself  tne  burden  of  taxa- 
tion to  aid  in  their  construction  (St.  Joseph  &  Denver  City  B.  B. 
V.  Ryan,  11  Kan.  608),  and  the  lawful  exercise  of  the  right  of 
eminent  domain  in  the  taking  of  private  property  for  the  purpose 
of  their  construction  is  put  solely  upon  the  ground  of  public  use. 
When,  therefore,  the  public  interests  are  brought  in  conflict  with 
the  private  interests  of  the  company,  or  of  private  individuals  with 
whom  such  companies  deal,  such  private  interests  must  yield  to 
those  of  the  pnbac.  It  logically  follows  that  the  public  has  a  right 
to  say  that  such  companies  shall  not  be  permitted  to  make  any  con- 
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tnct  which  woald  prevent  them  from  aocommodatuig  the  paUie^ 
where  entitled  to  it,  in  the  matter  of  transportation  ana  travel 

In  the  case  of  the  St  Joseph  and  Denver  City  B.  B.  Co. «. 
Bvan,  11  ElanBas,  609,  which  arose  when  a  contract  containing  a 
stipulation  tliat  the  railroad  company  wonld  not  have  or  use  any 
other  depot  within  three  miles  of  the  depot  agreed  to  be  established 
by  the  contract,  the  oonrt  says : 

^^  Railroad  companies  are  public  agencies,  and  perform  a  pnblie 
duty.  They  are  ageDciee  created  by  the  pablic  wltib  certain  privi- 
leges,  and  subject  to  certain  obligations.  A  contract  that  they  will 
not  discharge,  or  by  which  they  cannot  discharge  those  obligi^oDS, 
is  a  breach  of  that  public  duty,  and  cannot  be  enforced.  They  are 
under  obligations  to  use  the  utmost  human  foresight  and  sagadty 
in  the  construction  of  their  roads  to  prevent  accidents  thereon.  A 
contract  that  they  will  not  use  such  sa^city  and  foresight  eonld 
not  be  upheld.  They  are  under  obligations  to  employ  sulf nl  and 
competent  engineers  and  other  competent  employees  to  superintend 
and  take  care  of  the  running  of  their  trains.  A  contract  that  they 
will  not  employ  such  agents  and  servants  is  certainly  void.  They 
are  bound  to  furnish  reasonable  facilities  for  the  transportation  of 
freight  and  passengers,  both  as  to  quantity  and  quality  of  cars  and 
coaches,  and  the  number  of  trains,  and  a  contract  not  to  faraifih 
such  facilities  will  not  be  tolerated.  .  .  .  Upon  tlie  same  prin- 
ciple it  is  the  duty  of  a  railway  company  to  furnish  reasonable 
depot  facilities.  The  number  and  location  of  the  depots  so  as  to 
constitute  reasonable  depot  facilities  vary  with  the  changes  and 
amount  of  population  and  business.  A  contract  to  leave  a  certain 
distance  alon^  the  line  of  the  road  destitute  of  depots  is  a  coDtrar 
vention  of  this  duty." 

In  addition  to  the  foregoing  the  same  doctrine  is  laid  down  in 
the  following,  among  other  cases :  Marsh  v.  Fort  Pierre  &  North- 
western R.  K.  Co.,  64  Illinois,  415 ;  St.  Louis,  Jacksonville  & 
Chicago  R.  R.  Co.  v.  Mathers,  71  Illinois,  593 ;  Pacific  R  R.  Co. 
V.  Seeley,  45  Missouri,  212 ;  Fuller  v.  Dame,  18  Pick.  472;  Holla- 
day  ^.  ratterson,  5  Oregon,  177 ;  Pierce  on  Railroads,  page  513. 

iTpon  both  principle  and  authority,  we  think  it  beyond  serious 
question  that  the  condition  in  this  contract,  whereby  it  was  eonght 
to  prevent  a  neighboring  town  through  which  the  railroad  passed 
from  having  the  facilities  of  even  a  side  track,  and  to  prevent  the 
railroad  company  from  the  exercise  of  discretion  in  providing  sach 
facilities  for  the  public,  is  illegal  and  void,  by  reason  of  its  dear 
contravention  of  the  public  interests,  and  the  duty  of  such  com- 
pany in  their  relations  to  the  public 

Second — ^Does  this  void  condition,  which  was  one  to  be  per- 
formed by  the  plaintiff,  operate  to  prevent  a  recovery  against  the 
defendants  upon  breach  of  the  conditions  to  be  performed  by  the 
latter? 
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This  question  depends  npon  whether  the  void  condition  was  any 
part  of  the  consideration  for  the  undertaking  of  the  defendants, 
and  if,  being  such,  whether  it  can  be  regarded  as  so  far  an  inde- 
pendent promise  as  to  be  separable,  and  to  be  regarded  both  as  a 
S promise  on  the  one  side,  and  as  a  consideration  on  the  other  side, 
or  it  is  a  general  rule  of  the  law  of  contracts  that  if  the  considera- 
tion, or  any  part  of  it,  is  illegal,  no  promise  based  upon  snch  illegal 
consideration  can  be  enforced.  Bishop  on  Contracts,  section  471 ; 
1  Parsons  on  Contracts,  sections  11  and  12 ;  2  Chitty  on  Contracts 
(eleventh  edition^,  page  973. 

It  is  contendea  by  counsel  for  plaintiff  that  ^^  the  bond  contains 
no  promise  to  that  effect"  (not  to  bnild  a  side  track  to  £1  Moro), 
,'to  be  performed  by  the  plaintiff ;  the  language  is  that  of  a  condi- 
tion, upon  the  violation  of  which  the  liabiBty  of  the  defendants  is 
to  cease.  For  a  good  and  lawf  al  consideration  the  defendants  coy 
enanted  to  do  certain  things,  which  made  a  contract  complete  in 
itself,  but  for  their  own  protection  during  the  future  lifetime  of 
the  obligation,  they  impose  upon  the  plamtiff  certain  conditions 
and  say  uiat  when  these  happen  Uieir  undertaking  is  to  be  cancelled." 
This  argument  is  plausible,  and  might  perhaps  be  regarded  sound 
if  we  could  say  that  this  condition  did  not  constitnte  a  part  of  the 
consideration  for  the  covenant  of  the  defendants.  It  is  true  that 
there  are  many  cases  where  when  a  contract  is  for  the  doing  of  two 
or  more  things  which  are  entirely  distinct,  and  one  of  them  is  pro- 
hibited by  law,  and  the  other  legal,  such  illegality  of  the  one  stipu- 
lation cannot  be  set  up  as  a  bar  to  an  action  for  a  breach  of  one  of 
the  valid  stipulations.  Snch  a  case  is  that  of  the  Erie  Ey.  Co.  v. 
Union  L.  E.  Co.,  35  N.  J.  L.  240,  which  is  cited  by  counsel  for 
defendants ;  but  there  the  suit  was  for  a  breach  of  the  good  prom- 
ises  only  which  were  made  upon  a  good  consideration,  and  which 
were  so  distinct  from  the  illegal  promises  as  to  be  severable. 

A  distinction  must  be  taken  between  the  cases  in  which  the  con- 
sideration is  illegal  in  part,  and  those  in  which  the  promises  founded 
on  the  consideration  are  illegal  in  part.  ^^  If  any  part  of  a  consid- 
eration is  illegal,  the  whole  consideration  is  void,  because  public 
policy  will  not  permit  a  party  to  enforce  a  promise  which  he  has 
obtained  by  an  illegal  act  or  an  illegal  promise,  although  he* may 
have  connected  with  this  act  or  promise  one  which  is  legal.  But 
if  one  gives  a  good  and  valid  consideration,  and  thereupon  another 
promises  to  do  two  things,  one  legal  and  the  other  iUegal,  he 
shall  be  held  to  do  that  which  is  legal,  unless  the  two  are  so 
mingled  and  bound  together  that  they  cannot  be  separated;  in 
which  case  the  whole  promise  is  void."  1  Parsons  on  Contracts,  457. 
Now,  in  the  case  oefore  us,  the  contract  is  made  up  of  mutual 
pronuses  by  the  plaintiff  on  the  one  side  and  the  defendants  on  the 
other.  In  all  su^  cases  the  promises  on  each  side  become  the  con- 
sideration for  the  promises  on  the  opposite  side.   True,  the  void  con- 
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dition  in  this  case  is  not  expreeeed  to  be  a  promise  on  the  part  of 
plaintiff,  nor  a  consideration  moving  to  the  defendants,  bnt  such 
promise  and  consideration  is  certainly  implied  when  we  take  into 
view  the  entire  contract,  the  nature  of  the  transaction,  and  the  evi- 
dent intent  of  the  parties.  A  contract  is  to  be  oonstraed  by  refer- 
ence to  all  its  parts  and  provisions,  and  the  natore  of  the  transaction 
which  forms  its  snbject-matter ;  and  so  the  m^^  form  of  words 
used,  and  the  relative  order  and  position  of  promises,  considera- 
tions, covenants  and  conditions  recited  in  the  instmment,  are  to  be 
constoied  and  are  to  govern  according  to  the  pnrpoee  and  intent  of 
the  parties  from  a  rational  interpretation  oi  the  whole  contract 
2  Parson's  Contracts,  sees.  511,  525-9.  Bishop  on  Contracts, 
sees.  586-9. 

Counsel  for  defendants  cite  Metcalf  on  Contracts  as  authority 
for  the  proposition  that  ^'  if  any  part  of  the  condition  of  a  bond  be 
aj§;ainstlaw,  it  is  void  for  that  part,  and  ^ood  for  the  rest;"  but 
this  proposition,  stated  thus  nakedly,  is  misleading,  for  it  is  based 
on  the  case  of  Chamberlain  t;.  Goldamith,  2  Brownlow,  280,  cited 
in  support  of  the  text,  in  which  case  the  "condition''  referred  to 
was  a  covenant  on  the  part  of  the  obligor,  and  involves  only  the 
rule  applicable  to  a  severable  illenl  promise  or  condition,  the  same 
as  the  leading  case  of  Chesraan  t7.  I^amby,  2  Strange,  739,  and  2  Ld. 
Sa^ond,  1456,  where  the  breach  was  assigned  upon  the  good  con- 
dition only.  Whether  a  promise  is  to  be  construed  as  a  covenant 
or  a  condition  is  to  be  determined  by  its  diaraeter.  Pierce  on 
Bailroads,  135  ;  Blanchard  v.  Detroit,  etc,  R.  K  Co.,  31  Mich  49. 

No  particular  form  of  words  is  necessary  to  create  a  covenant 
Any  words  will  be  effectual  for  that  purpose,  which  show  that  the 
party  sought  to  be  charged  as  a  covenanter  intended  to  agree  to  do 
or  to  refrain  from  doing  something  in  whidi  tlie  other  party  had 
an  interest.  Livingstone  v.  Stickles,  8  Paige,  403 ;  1  Parsons  on 
Contracts,  511. 

It  is  to  be  observed  that  nothing  whatever  to  be  done  on  the 
part  of  the  plaintiff  company  is  anywhere  in  the  contract  earoreesly 
stated  to  be  a  consideration  by  that  term ;  what  is  expressed  as  for 
a  consideration,  in  the  proper  locus  of  the  instrument  for  die  inser- 
tion of  the  consideration  clause,  to  wit :  The  building  of  the  road 
from  La  Junta  to  Trinidad  within  a  time  specified  is  named  a 
''  condition,"  but  cannot  be  regarded  any  more  or  less  a  oonditioo 
than  those  stipulations  recited  in  the  latter  part  of  the  contraet 
respecting  the  failure  of  the  railroad  company  to  keep  its  principsl 
place  of  Dusineas  for  Las  Animas  county  at  the  town  of  Trinid^ 
and  the  failure  to  keep  its  repair  and  machine  8h<^)s,  if  buUt  in 
said  county,  within  a  mile  of  said  town,  which  adpulations  are  in- 
serted as  conditions  in  form,  def easant  of  the  bond.    And  in  ooa- 
nection  with  these  latter  conditions  is  recited  that  one  providing 
against  building  a  side  track  at  El  More*    Now,  it  cannot  be  said 
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Ibit  the  condition  first  named  is  not  an  implied  promise  by  the 
i^Iaintiff  to  build  its  road  between  the  points  named  within  the 
specified  time,  nor  that  as  snch  promise  it  did  not  become  a  part  of 
tne  consideration  for  the  engagement  of  the  defendants.  lior  can 
it  be  said  that  the  conditions  last  named  in  the  contract  were  not 
intended  by  the  parties,  and  are  not  to  be  treated  as  like  implied 
promises  on  the  part  of  the  plaintiff,  that  it  would  establish  and 
keep  its  principal  place  of  business  for  that  county  at  Trinidad, 
and  would  locate  and  keep  within  one  mile  of  that  place  its  ma- 
chine shops  erected  in  that  county  (for  the  defendants  engaged  to 
furnish  forty  acres  of  ground  for  this  and  depot  purpose^,  and 
tliat  it  woula  not  build  a  side  track  to  El  Moro. 

These  several  conditions,  then,  all  stand  upon  the  same  footing 
as  to  their  leeal  character  in  the  instrument ;  that  is  to  say,  while 
one  is  inserted  in  one  part  of  the  instrument,  and  the  others  in  a 
different  raise  in  anotner  part,  yet  they  alike  import  promises  of 
things  to  be  done,  and  not  to  be  done,  and  as  sucn  they  tc^ther 
oonstitnte  and  operate  as  the  consideration  for  the  entire  obligation 
of  the  defendants. 

Considering  the  entire  contract,  the  parties  thereto,  and  the 
nature  of  the  transaction,  it  seems  unreasonable  to  conclude  that 
any  one  of  these  conditions  formed  no  part  of  the  consideration 
moving  to  the  defendants  as  obligors  of  tne  bond,  or  diat  the  void 
condition  was  any  less  a  consideration  than  any  other  one  of  them. 
And  where  an  illegal  condition  or  promise  on  the  one  side  is  a 
part  of  the  consideration  for  the  entire  obligation  on  the  other  side. 
It  is  owing  to  the  impossibility  of  determinmg  the  weight  or  extent 
of  such  portion  of  the  consideration  which  moved  to  induce  the 
engagement  thereupon,  that  such  void  promise  or  consideration  is 
held  to  be  unseverable  and  avoids  the  whole  contract. 

We  agree  that  where  an  illegal  promise  has  been  exacted  from, 
or  an  illegal  condition  imposed  upon,  the  plaintiff  by  the  defend- 
Uita  tor  &e  benefit  of  the  latter,  or  to  the  injury  of  the  public,  or 
by  reason  of  enmity  to  third  parties,  such  a  defence  comes  witk 
^&rj  ill  grace  from  the  mouths  of  die  defendants,  but  where  no 
element  of  fraud,  deception  or  mistake  appears,  and  both  parties 
▼olnntaiily  and  with  full  knowledge  and  understanding  of  all  the 
terms  and  conditions  enter  into  a  contract  such  as  to  place  both 
parties  in  pari  deUeto,  the  law  will  not  aid  either  party  to  enforce 
the  eoBtraet  or  to  relieve  from  the  effect  of  the  peirformance  thereof, 
but  leaves  them  just  where  it  finds  them.  In  some  cases,  under 
the  application  of  this  rule,  a  defendant  may  gain  a  pecuniary 
benefit  by  reason  of  his  own  wrong  doing,  or  one  in  which  he  has 
Of naily  participated,  but  it  is  not  for  the  sake  of  the  defendant  that 
hu  objection  to  his  own  illegal  contract  is  ever  allowed.  In  the 
langoiige  of  Lord  Mansfield :  ^^  It  is  founded  in  general  principles 
of  policy  which  the  defendant  has  the  advantage  of,  contrary  to  the 
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real  juBtice,  afl  between  him  and  the  plaintifE,  by  accident,  if  I  mij 
60  say.  The  principle  of  public  policy  is  this :  Ex  dolo  malo  con 
oritor  actio.  No  court  will  lend  its  aid  to  one  who  founds  hu 
cause  of  action  upon  an  immoral  or  ill^al  act  If,  from  the  plain- 
tifPs  own  showing  or  otherwise,  the  cause  of  action  appear  to  arise 
ex  turpi  causa,  or  the  transgression  of  a  positiye  law  oi  the  country, 
then  tne  court  says  he  has  no  right  to  be  assisted.  It  is  upon  that 
ground  that  the  court  goes,  not  lor  the  sake  of  the  defenoaot,  but 
because  they  will  not  lend  their  aid  to  the  plaintiff.  80^  if  the 
plaintiff  and  defendant  were  to  chan^  sides,  and  the  defendant 
was  to  bring  his  action  against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  it,  for  where  both  are  equally  in  fault,  potior 
est  conditio  defendentis. 

In  the  case  of  the  St.  J.  &  D.  C.  R  K  Co.  v.  Ryan,  11  Kansas, 
602,  land  was  conveyed  by  Byan  to  the  railway  company,  on  con- 
dition, among  others,  that  a  depot  should  be  located  and  kept  at  a 
certain  place,  and  that  no  other  depot  should  be  established  or  used 
within  three  miles  of  said  place ;  and  it  was  held  that  no  recovery 
could  be  had  for  a  violation  of  the  condition  not  to  build  another 
depot  within  the  prescribed  Umits. 

A  similar  case  is  that  of  the  St.  Louis  and  Chicago  R  R  Go. «. 
Mathers,  71  111.  592,  where  the  railway  company  accepted  a  dona- 
tion in  trust  of  200  lots  on  condition  that  they  would  not  establish 
a  depot  or  station  within  three  miles  of  c^ain  towns  at  which 
depots  were  agreed  to  be  established.  A  bill  was  filed,  setting  np 
a  violation  of  this  condition,  and  praying  a  decree  for  re^X)nvej- 
ance  of  the  lots,  to  which  a  cross  oill  was  filed  by  the  company, 
praying  a  sale  of  the  lots  to  reimburse  for  money  paid  under  the 
teims  of  the  trust,  etc.,  and  the  court  held  that,  ooui  parties  being 
in  pari  delicto,  neither  was  entitled  to  relief. 

To  summarize  the  conclusions  to  which  we  are  led  in  this  case, 
we  hold : 

That  the  condition  not  to  build  a  side  track  at  the  town  of  £1 
Moro  is  void  as  against  public  policy. 

That  the  contract  is  one  of  mutual  promises  which  constitate 
mutual  considerations. 

That  the  void  condition  mentioned  was  part  of  the  oonsid^ation 
for  the  covenant  sued  on* 

That  as  such  consideration,  it  is  not  severable  from  the  entire 
contract,  and  hence  no  recoverv  can  be  had,  the  obligation  resting 
in  part  upon  such  illegal  consideration. 

In  further  support  of  our  construction  of  this  contract,  and  the 
legal  conclusions  thereupon,  we  cite  the  following  cases:  Kim- 
brough  V.  Lane,  11  Bush.  556;  Wider  v.  Webb,  20  O.  St.  481; 
Saratoga  County  Banks  v.  King,  44  N.  Y.  87 ;  Chandler  t;.  John- 
son, 39  Geo.  86 ;  Braitch  v.  Guelick,  87  Iowa,  212 ;  More  ».  Ben- 
nett, 40  Cala.  251 ;  Bixby  v.  Moor,  61  N.  H.  402 ;  Valentine «, 
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Stewart,  15  Cala.  404 ;  Hamilton  v.  Thrall,  7  Neb.  210 ;  Amott  ^. 
The  P.  &  E.  Coal  Co.,  2  Hon,  591;  Hanaor  &  Go.  v.  Qnjy  S6 
ArL  351. 

Tbe  demurrer  was  properly  snstamed,  and  the  judgment  of  the 
court  below  is  affirmecL 


Bbowk 

V. 
ThB  MaIIOHEBTBB,  ShBFFDELD  AJTD  LnrOOLNBHIBB  Bt.  Go. 

(Z.  R,  9  Q.  B.  Div,  280.    AprU  4,  1882.) 

The  plaintifl,  a  fish  merchant,  signed  a  contract  by  which,  in  consideratimi  of 
the  defendants,  a  railway  company,  carrying  his  fish  at  a  rate  one  fifth  less  than 
the  ordinary  rate^  he  agreed  to  free  the  aefendants  from  "  all  liability  for  loss  or 
damage  by  delay  in  transit  or  from  whatever  cause  arising/'  Owing  to  pressure 
of  business  the  fish  of  the  plaintiff  and  others  was  some  hours  late  in  starting, 
and  reached  London  too  late  for  the  market. 

Edd,  that,  as  the  defendants  carried  at  altematiye  rates,  the  condition  was  just 
and  reasonable,  although  it  was  absolute  and  contained  no  exception,  and  would 
in  the  alwence  of  altematiye  rates  have  been  unjust  and  unreasonable. 

Appeal  on  special  case  stated  by  the  county  court  judge  at 
Oreat  Grimsby,  the  material  facts  of  which  were  as  follows : 

The  plaintiff  was  a  fish  merchant  carrying  on  business  at  Great 
Orimsby,  and  had  for  some  years  been  in  tne  habit  of  delivering 
to  the  defendants  consignments  of  live  codfish  to  be  carried  to 
London  for  the  Billingsgate  Market.  .  The  practice  was  to  stun  the 
fish  before  they  were  fetched  away  by  the  company's  servants ;  and 
that  they  should  in  the  ordinary  course  be  despatched  from  Great 
Orimsby  by  the  mail  train  at  8.13  p.m.,  or  by  the  fish  train  at  8.40 
P.M.,  so  as  to  reach  Billingsgate  before  the  opening  of  the  market 
at  5  A.H. 

On  the  28th  of  December,  1880,  the  plaintiff  signed  the  follow- 
ing "  risk  note" : 

^  MancheBter,  Sheffield,  and  LineolnBhire  By. 
""Bisk  Ifote. 

<'  Grimsby  Docks  Stations,  28th  Deo.,  1880. 
"  Mr.  Henry  Brown. 

«*Fiflh  Traffic' 
^  Sir— I  beg  to  inform  you  that  to  parties  willing  to  free  and  re- 
lieve this  company  and  the  other  railway  companies  over  whoee 
lines  fish  may  be  xorwarded  from  any  of  our  stations  from  all  lia- 
bility for  loss  or  damage  by  delay  in  transit  or  from  whatever  other 
eaose  arising,  the  company  agree  that  the  rates  charged  will  be  one 
8A.&B.RGto.— 81 
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fifth  lower  than  where  do  such  undertaking  as  the  annexed  k 
granted. 

"  I  am,  sir, 

^*  For  and  on  behalf  of  the  company, 
'^  Your  obedient  Bervant, 

"  James  Reed." 

"28th  Dec,  1880. 
**  Sir — In  reference  to  the  above,  I  request  that  you  will  forward 
all  fish  delivered  by  me  or  on  my  account  from  any  of  your  stations 
at  the  lower  rate,  and  I  undertake  and  agree  to  free  and  relieve  the 
railway  companies  from  all  claims  or  liability  for  loss  or  damage. 

"This  undertaking  to  remain  in  force  from  the  present  date 
until  the  31st  of  December,  1885. 

"  I  am,  sir, 

"  Your  obedient  servant, 

"  HsNBT  WnjjAM  Bbowv. 
"  Mr.  Reed, 
"  Grimsby  Docks  Station, 
"M.  S.  4feL.Ry.  Co. 
"  Witness,  W.  H.  W  atkinson." 

The  whole  of  the  risk  note,  excepting  the  signatures,  date,  and 
address,  is  a  lithograph  form  supplied  by  the  dei^ndants. 

On  the  18th  of  April,  1881,  two  davs  before  Good  Friday,  the 

auantibr  of  fish  deliver&d  by  the  mercnants  at  Great  Grimsby  to 
lie  deiendants  for  carriage  was  very  large,  and  in  excess  of  any 
previous  year  at  the  same  season ;  but  the  defendants  did  n<^ 
refuse  to  accept  any  consignments  or  make  any  special  provision, 
except  by  engaging  additional  men  to  load  the  fish,  for  sending  off 
the  live  fish  for  Sillingsgate,  so  that  it  should  arrive  in  time  for 
the  market ;  nor  did  they  give  any  warning  of  the  state  of  matteiB 
to  the  plaintiff.  The  plaintiff  therefore  stunned  his  fish,  and 
packed  them  ready  to  be  hauled  away  by  the  defendants  and  de- 
spatched to  London. 

The  plaintiff's  fish  were  despatched  bv  a  special  fish  tndn  at 
3.25  A.M.  on  the  14th  of  April  instead  of  by  tne  8.40  p.]L  oq  die 
18th ;  they  were  therefore  too  late  for  the  Billingsgate  Market; 
and  it  was  agreed  that  the  plaintiff  thereby  suffered  aloss  of  £h 

The  plaintiff's  fish  mi^t  have  been  despatched  at  the  ordinaiy 
time  had  all  the  vans  for  London  heea  drawn  from  out  of  the  gen- 
eral mass  of  trucks  and  vans  laden  with  fish  standing  readj^  for  de- 
spatch to  all  parts  of  the  country ;  but  to  have  taken  this  eonne 
would  have  still  further  delayed  the  despatch  of  all  the  other  M 
trains,  and  would  have  caused  additional  expense  to  the  defend- 
ants. 

The  county  court  judge  held  that  the  defendants  had  failed  to 
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justify  the  delay,  and  that  they  were  not  protected  by  the  risk 
note,  but  he  stated  a  special  case. 

It  was  admitted  during  the  argnment  that  there  was  a  pnbUshed 
l^al  rate,  having  no  conditions  attached  to  it,  which  left  the  com- 
pany liable  as  common  carriers. 

Gnlly,  Q.  O.  (C.  A.  Knssell,  with  him),  for  the  defendants. 
There  was  a  reasonable  altematiye  put  before  the  plaintiff,  and  the 
consignment  note  was  the  contract  which  those  desirous  of  having 
the  lenefit  of  the  reduction  of  one  fifth  si^ed.  Where  there  are 
alternative  rates,  the  condition  exempting  Uie  carrier  from  liability 
when  carrying  at  the  lower  rate  is  jnst  and  reasonable ;  Lewis  v. 
Great  Western  Ky.  Co.,  8  Q.  B.  D.  195 ;  although  where  no  option 
whatever  is  ^ven  to'  the  sender  such  a  condition  is  held  to  be  un- 
reasonable :  Kooth  V.  North  Eastern  Ry.  Co.,  Law  Rep.  2  Ex.  173. 

[He  also  cited  Peek  v.  North  Staffordshire  Ry.  Co.,  10  H.  L.  O. 
473 ;  Ashenden  v.  London,  Brighton,  and  South  Coast  Ry.  Co.,  5 
Ex.  D.  190 ;  Simons  v.  Great  W  estem  Rv.  Co.,  18  C.  B.  805. 

Cyril  Dodd  (Webster,  Q.  C,  with  him),  for  the  plaintiff.  The 
fact  of  there  being  an  alternative  rate  does  not  make  a  condition 
just  and  reasonable  which  in  itself  is  unjust  and  unreasonable ;  here 
the  condition  is  unlimited,  there  being  no  exception  even  for  wilful 
misconduct ;  such  a  condition  has  never  yet  been  held  reasonable. 
The  defendants  relied  on  Glenister  v.  Great  Western  Ry.  Co.,  29 
L  T.  (N.  S.)  423,  at  the  trial ;  but  the  condition  in  that  case  ex- 
prefisly  excepted  wilful  misconduct.  No  reasonable  alternative  has 
been  offered  to  the  plaintiff,  but  only  an  option  between  the  parlia- 
mentaiy  rate,  which  any  one  can  have,  and  the  rate  relieving  the 
defendants  of  all  liability ;  this  is  no  real  option ;  there  mast  oe  an 
option  of  something  better  than  the  parliamentary  rate. 

Secondly,  not  starting  is  not  a  ^^  delay  in  transit,"  and  is  there- 
fore not  covered  bv  the  condition. 

[He  abo  cited  McManus  v.  Lancashire  and  Yorkshire  Ry.  Co., 
4  H.  &  N.  827 ;  AUday  v.  Great  Western  Ry.  Co.,  6  B.  &  8.  903. 

Mathxw,  J. — ^The  only  point  which  it  is  necessary  for  us  to 
consider  is,  whether  the  liability  of  the  defendants  has  been  extin- 
guished by  the  terms  of  the  special  contract.  If  that  contract 
:«tood  alone,  probably  there  would  be  no  doubt  that  it  would  be 
unreasonable.  It  is  in  form  a  letter  sent  to  the  customer,  and  as- 
f^ented  to  by  hinu  [The  learned  judge  here  read  the  contract.] 
The  difficulty  suggested  itself  to  us  that  the  facts  given  in  evidence 
and  those  contained  in  the  case  did  not  disclose  what  were  the  other 
rates  referred  to  in  the  document.  Thereupon  counsel  very  prop- 
erty agreed  to  the  effect  that  there  were  certain  public  legal  rates 
available  to  the  customers  of  the  defendants,  and  that  customers 
who  sent  goods  at  those  rates  had  no  conditions  imposed  upon  them 
in  restriction  of  the  defendants'  liability,  the  defendants  remaining 
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liable  as  oommon  carriers.  The  customer  could,  in  fact,  have  de* 
mandod  that  the  defendants  should  carry  as  common  carriers,  and 
be  liable  to  all  the  risks  attadied  to  such  carriage.  But  the  defend- 
acts  proposed  to  the  plaintiff  the  terms  which  l  hare  read,  and,  in 
consideration  of  his  accepting  those  terms,  agreed  to  carry  lus  goods 
at  one  fifth  less  than  the  rate  which  they  would  otherwise  have 
charged ;  and  to  these  terms  the  pkintifiE  agreed.  The  meaning  of 
the  agreement  seems  to  me  perfectly  clear,  although  Mr.  I]^d 
used  considerable  ingenuity  in  endeavoring  to  show  that  it  meant 
something  entirely  Afferent  The  question  for  us  is  whether  that 
agreement  is  reasonable  or  not ;  and  there  are  many  facts  in  the 
case  which  are  elements  f  pr  us  to  consider  in  determining  that  quee^ 
tion,  and  wliich  are  evidence  of  the  reasonableness  of  the  agree- 
ment. In  the  first  place,  it  is  clearly  made  out  that  the  plaintiff, 
the  customer,  had  an  alternative ;  he  was  not  compelled  to  send  at 
a  certain  rata  Secondly,  he,  being  a  fish  merchant,  entered  into 
an  agreement  affecting  his  business,  and  it  is  found  that  all  dealers 
in  fish  are  in  the  habit  of  entering  into  similar  agreements.  Fur- 
ther, the  plaintiff  admitted  that  he  had  made  a  considerable  saving 
by  sending  his  fish  at  this  rate,  and  that  he  knew  what  were  the 
ordinary  rates  and  the  advantages  of  the  lesser  rate.  It  is,  there- 
fore, a  question  of  fact  whether  the  condition  is  reasonable  or  not, 
and  in  my  judgment  it  is  reasonable.  I  wish  to  add  that  althoufh 
the  damage  in  the  present  case  arose  from  delay  in  starting  the 
train  from  the  forwarding  station,  I  am  clearly  of  opinion  that 
Buch  damage  oomes  within  the  meaning  of  «  damage  canaed  by  d^ 
lay  m  transit." 

Cavb,  J. — I  am  of  the  same  opinion.  The  only  question  ig 
whether  the  condition  is  just  and  reasonable.  There  is  some  diffi- 
culty in  understanding  wnat  "  just"  means,  and  I  construe  it  in  a 
sense  favorable  to  the  sender  by  making  it  depend  on  the  question 
whether  the  contract  was  to  his  advantage.  I  think  it  dear  that 
the  Bailway  and  Canal  Traffic  Act  contemnlates  that  there  may  be 
a  condition  exempting  the  carrier  from  all  liability,  which  never- 
theless may  be  just  and  reasonable ;  and  the  justice  and  reasonable- 
ness of  the  condition  depend  on  what  the  sender  ^ts  in  exchange 
for  the  company's  liability  as  common  carriers  which  he  nves  up. 
If  there  were  only  one  rate,  and  the  condition  were  that  Uie  com- 
pany would  not  he  answerable  at  all,  such  a  condition  would  be  un- 
just. But  that  is  not  the  present  case.  Here  the  sender  has  the 
alternative  and  option  offered  him  of  sending  his  goods  at  the  ordi- 
nary rate  and  on  the  ordinary  terms  as  to  liability,  or  of  sending 
them  at  a  reduction  of  one  fifth,  which  is  offered  mm  on  condition 
pf  his  freeing  the  company  from  all  liability.  Is  it  expedient  for 
him  to  accept  this  offer?  If  it  is,  we  cannot  say  that  it  is  unjoBt 
or  unreasonable.     We  are  not,  indeed,  to  consider  whether  it  is  ex- 
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pedient  for  the  company ;  the  legislatni-e  contemplates  diat  a  rail- 
way company  can  take  care  of  itself.  But  is  it  expedient  for  the 
Bendea*!  On  this  point  we  have  as  strong  evidence  as  can  be  asked 
for.  The  plaintiff  a  man  of  business,  with  a  pecuniary  interest  in 
getting  his  fish  to  market  to  his  own  greatest  advantage,  thon^t  it 
to  his  advantage  to  accept  the  company's  offer,  and  to  take  a  reduc- 
tion in  the  rate  of  carnage  rather  than  keep  to  the  ordinary  rate 
aad  liability.    In  my  opinion  the  condition  was  just  and  reasonable. 

Dodd  asked  for  leave  to  appeal,  which  was  granted. 

Jud^ttit  for  the  defendants,  with  costs. 


Cox 

V. 

The  Obbat  Western  By.  Oo. 

(JIjB.  9  Q.  B.  IHo.  106.    AprU  8,  1883.) 

H^who  was  In  the  employ  of  a  railway  oompany  as  a  *<  capstan-man/' 
withcmt  grving  the  usual  warninj^,  propelled  a  aeries  of  tracks  along  a  line 
of  ndlsin  a  goods  station,  and  injuied  the  plainti^  who  was  eng^gred  in 
rimtittF  work  at  the  other  end  of  the  line  about  100  yards  off.  The  capstan 
was  set  in  motion  by  hydraulic  iK>wer  communicated  to  it  by  H.  from  a 
stationary  engine  at  a  distance : 

Etidf  that  there  was  evidence  to  warrant  the  jury  in  finding  that  H.  was  a 
person  who  bad  the  charge  or  control  of  *'  a  tram  upon  a  railway"  under  s.  1, 
sub-s.  6,  of  the  Employers'  Liability  Act,  1880  (48  and  44  Vict.  c.  42). 

Action  under  the  Employers'  liability  Act,  1880  (43  and  44 
Vict  c.  42),  for  personal  injury  sustained  by  the  plaintiff  whilst 
in  the  defendants  employ.  The  particulars  of  claim  alleged  that 
the  injury  was  caused  by  the  negligence  of  one  Hopker,  a  capstan- 
driver  in  the  defendants'  service,  "  the  said  Hopker  being  a  person 
who  at  the  time  had  the  control  of  a  train  upon  a  railwav.  within 
the  meauinff  of  sub-s.  5  of  s.  1  of  the  Employers'  Liability  Act, 
1880,  and  who  negligently  exercised  such  control." 

The  cause  was  tried  before  the  deputy  judge  of  the  Marylebone 
county  court  on  the  17th  of  Marcn,  1882.  The  facts  were  in 
fiubstanoe  as  follows : — The  plaintiff,  a  youth  of  seventeen,  was  on 
the  30th  of  August,  1881,  in  the  employ  of  the  railway  company 
at  their  goods  station  at  Poplar  as  a  capstan  bo  v  or  scotcher,  his 
duty  being  to  scotch  tlie  trucks  and  to  hang  the  rope  on  when 
they  were  being  moved  by  the  capstan.  At  the  spot  where  the 
accident  happened  there  were  six  lines  of  rail  about  100  yards 
long ;  at  eacn  end  of  each  line  was  a  turn-table  for  the  purpose  of 
shitting  the  trucks  to  move  them  up  successively  to  a  platiorm  to 
be  unloaded  or  loaded ;  and  this  process  was  performed  by  means 
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of  two  capetans  at  each  end  of  the  six  lines  of  rail,  which  urere 
worked,  by  a  man  and  a  boy,  the  motive  power  being  supplied  bj 
a  fixed  hydranlic  engine,  and  communicated  to  the  capstan  by  the 
man  in  charge  of  it  placing  his  foot  upon  a  treadle.  Whilst  the 
plaintiff  was  engaged,  with  the  aid  of  the  man  under  whom  he  vae 
wqrldng,  in  moviujg  a  truck  on  the  turn-table  on  one  of  the  lines 
in  order  to  attach  it  to  a  series  of  twelve  trucks  on  the  adjoining 
line,  Hopker,  who  had  cbu'ge  of  the  capstan  at  the  other  end, 
inadvertently  backed  the  twelve  trucks  and  caught  the  phuntifi 
between  the  buffer  of  die  last  of  the  twelve  and  uie  buffer  of  die 
truck  which  the  plaintiff  was  turning,  and  severely  injured  him. 
It  was  proved  that  the  plaintiff  was  properly  between  the  truckB 
for  the  purpose  of  removing  an  obstruction,  it  being  what  is  called 
'4ock-buffered :"  and  there  was  conflicting  evidence  as  to  wheth^ 
or  not  Hopker  had  given  the  usual  warning  prior  to  putting  his 
capstan  in  motion.  One  of  the  plaintiff's  witnesses  saia  that  ^  the 
capstan-man  moves  any  trucks  he  is  ordered  to  move ;  he  has  no 
charge  of  any  particular  train." 

On  the  part  of  the  defendants  it  was  submitted  that  there  was 
no  evidence  to  so  to  the  jury  of  negligence  on  the  part  of  Hopker; 
and,  further,  that  Hopker  was  not  a  person  who  had  the  cnam 
or  control  of  a  train  upon  a  railway,  for  whose  n^ligence  the 
company  could  be  made  responsible  within  s.  1,  suh^  5,  of  the 
Act. 

The  deputy  judge  declined  to  nonsuit,  and,  at  the  request  and 
with  the  assent  oi  the  counsel  on  both  sides, — ^the  amount  of 
damages  being  agreed, — he  left  two  questions  to  the  iiiiy,viz.: 

1.  If  and  so  far  as  it  may  be  a  question  for  you,  was  Hopker  a 
person  who  liad  the  charge  or  control  of  a  train  upon  a  railway! 

2.  Was  Hopker  negligent ! 

The  jury  having  answered  both  questions  in  the  aflirmative, 
the  deputv  judge  roled  as  matter  of  law  that  the  injuiy  com- 
plained of  was  not  caused  *'  by  reason  of  the  negligenoe  of  a 
person  in  the  service  of  the  defendants  who  had  the  charge  or 
control  of  any  simal,  points,  locomotive  engine,  or  train  upon  a 
railway,"  within  flie  meaning  of  s.  1,  sub*.  5,  of  the  Act;  and  he 
therefore  gave  judgment  for  the  defendants. 

Lyon  obtained  a  rule  nisi  to  enter  judgment  for  the  plaintiff  for 
the  damages  agreed  upon. 

R.  S.  W  right  showed  cause.  It  would  be  manifestly  a  straining 
of  langua^  to  call  a  mere  laborer  who  is  not  called  upon  to 
exercise  either  intelligence  or  discretion,  '^a  person  who  has  the 
charge  or  control  of  a  train  upon  a  railway •" 

[Mathew,  J.  If  this  man  nad  not  the  control  of  the  train,  who 
had?  Suppose  the  capstan  had  been  moved  by  means  of  a  band- 
spike,  or  with  the  aid  of  a  horse,  would  not  Hopker  have  been  the 
person  in  charge  of  the  train  ?] 
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Tracks  placed  in  the  goods  station  for  the  mere  purpose  of 
being  unloaded  can  hardly  l>e  called  ^^a  train  upon  a  railway." 

Lyon,  in  snpport  of  the  rale.  There  is  no  definition  of  a  ^  tnun" 
in  the  Act ;  bat  the  dictionaries  which  are  usually  referred  to  de- 
fine a  train  to  be  a  series  of  carriages  or  other  Tehicles  coupled 
together  or  placed  one  after  another,  as  these  trucks  were ;  as,  for 
instance,  a  train  of  artillery.  And  it  can  hardly  be  contended  that 
a  siding  or  goods  station  does  not  form  part  of  the  line  of  railway. 
If.  instead  of  being  a  eanthm  driver,  Hopker  had  been  an  ordinary 
engine-driver,  these  eouid  have  been  no  doubt.  Hopker  was  the 
only  jpenoa  who  could  have  set  the  tracks  in  motion ;  and  he 
admitted  that  it  was  his  duty  to  give  warning  to  those  who  might 
be  on  or  about  the  line  before  he  did  so. 

Mathew,  J. — I  think  this  rule  should  be  made  absolute.  At 
the  trial  the  judge  put  two  questions  to  the  jury.  One  was 
whether  Hopker  was  guilty  of  negligence.  The  jury  found  that 
he  was.  The  other  question  was  tnis,  whether  (so  far  as  it  might 
be  a  question  for  the  jury)  Hopker  was  a  person  who  had  the 
charge  or  control  of  a  train  upon  a  railway.  This  also  the  jury 
answered  in  the  affirmative.  A  doubt  was  suggested  as  to 
whether  the  line  of  trucks  here  was  ^'  a  train ;"  ana  that  question 
has  been  raised  upon  the  argument  before  us.  If  that  was,  as  I 
tbiuk  it  was,  a  question  of  fact,  was  there  any  evidence  that 
Hopker  was  a  person  having  the  charge  or  control  of  the  train? 
He  was  the  person  who  was  working  the  capstan  and  who  alone 
could  put  the  train  of  trucks  in  motion.  The  language  of  the 
Act  is  that  the  plaintifiE  can  only  recover  against  his  employers 
where  he  has  sustained  an  injury  "  by  reason  of  the  negligence  of 
a  person  in  the  service  of  the  defendants  who  had  the  charge 
of  any  signal,  points,  locomotive  engine,  or  train  upon  a  railwav.'' 
Did  the  twelve  trucks  constitute  a  train?  It  seems  to  me  that 
they  did.  A  train  is  a  train,  whether  consisting  of  trucks  laden 
witii  goods  or  of  carriages  filled  with  passengers.  The  character 
of  the  load  makes  no  difference.  Kor  do  I  think  that  a  locomo- 
tive engine  is  essential  to  the  making  of  a  train.  The  place  where 
the  aocident  occurred  was  clearly  a  {>art  of  the  line  of  railway.  I 
am  of  opinion  that  there  should  be  judgment  for  the  plaintiff  for 
the  amount  of  damages  agreed  upon. 

Cave,  J. — I  am  of  the  same  opinion.  There  is  some  little 
nioety  whether  a  number  of  trucks  in  a  goods  station  (as  here) 
can  properly  be  said  to  constitute  a  train,  xhe  trucks,  twelve  in 
number,  were  coupled  together  in  the  usual  way.  There  was  no 
looomotive  engine  attached  to  them;  but  the  motive  power  was 
communicated  to  them  through  a  capstan  which  was  worked  b^  a 
stationary  hydraulic  engine.     If  this  had  been  a  train  on  the  line 
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of  railway  with  a  locomotive,  and  Hopker  had  been  the  driver  of 
the  engine  he  clearly  wonld  have  been  a  person  having  the 
charge  or  control  of  the  train  within  the  meaning  of  the  Act 
Does  it  make  any  difference  that  there  was  no  locomotive  engine, 
but  a  stationary  hydranlic  engine  and  a  capstan  nnder  his  control, 
and  that  the  place  was  a  goods  station  mto  which  the  line  of 
raild  extends  for  the  purpose  of  effecting  the  delivery  of  the  con- 
tents of  the  trucks  f  Looking  at  the  danger  of  putting  these 
things  in  motion  without  proper  warning,  it  se^ns  to  me  to  be 
immaterial  whether  the  motive  power  was  fixed  or  movable,  or 
upon  which  portion  of  the  line  the  accident  happened.  As  the 
legiskture  have  used  words  which  are  capable  of  oeing  applied  to 
such  a  case  as  this,  I  think  we  are  justified  in  coming  to  ihe  con- 
clusion that  the  countv  court  judge  was  wrong,  and  that  Hopker 
was,  as  the  jury  have  K>und  he  was,  a  person  having  the  chaige  or 
control  of  a  train  upon  a  railway  within  the  Act  There  will, 
therefore,  be  judgment  for  the  plaintiff  for  £70,  the  agreed 
damaees,  with  costs. 

Judgment  for  the  plaintiff. 

Leave  to  appeal  refused. 


Fulling 

V. 

The  Great  Eastern  Bt.  Co. 
(£.  R9Q.B.  Dw.  110.  Jwis  7,  1882.) 

The  plaintiff  sued  as  the  administratrix  of  her  late  husband,  who,  whilst 
crossing  the  defendants'  railway  at  a  level  crossing  was,  through  the  negli- 
ffence  of  the  defendants,  run  over  by  an  engine  and  sustained  personal 
ujuries  which  prevented  him  from  following  his  occupation  and  earning 
wages,  and  caused  him  to  incur  expenses  for  medical  attendance  and  nurs- 
ing, whereby  his  personal  estate  was  diminished  in  value : 

JBddj  that  the  plaintiff  could  not  sue  in  respect  of  damage  to  the  intes- 
tate's estate  arising,  as  above  mentioned,  from  the  tortious  injury  to  the  in- 
testate's person,  and  that  the  action  was  therefor  not  maintainaUe. 

Stateicbnt  of  claim  waa  in  subBtance  as  follows : 

The  plaintiff  was  the  administratrix  of  Edward  Pulling,  deceased, 

her  husband,  and  he  had  commenced  the  action  in  his  lifetime. 

By  an  order  of  the  Ck)urt  the  plaintiff  had  been  substituted  as 

Slaintiff  in  the  action  in  place  of  the  said  Edward  Pulling, 
eceased.  The  plaintiff  alleged  that  the  said  Edward  PuIIii^ 
while  crossing  the  defendants'  railway  by  a  level  crossing  on  a 
highway  was,  by  and  through  the  negligence  of  the  defendants  in 
and  about  the  working  of  the  defendants'  railway  and  the  manage- 
ment of  an  engine  of  the  defendants,  knocked  down  and  run  over 
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by  the  engine,  and  sustained  personal  injuries.  It  was  farther 
alleged  that  in  consecjuence  of  the  aforesaid  injuries  the  deceased 
was  forced  to  leave  his  employment,  and  was  prevented  from  the 
time  when  he  was  so  injured  until  his  death  from  following  his 
occnnation,  and  from  deriving  therefrom  the  ^ages  and  profits 
wbi(ui  he  otherwise  might  and  would  have  eamea  and  aequired,- 
and  he  also  incurred  expenses  in  obtaining  medical  attendance 
and  nursing  and  otherwise  during  his  illness,  and  at  the  time  of 
his  death  his  personal  estate  and  effects  were  much  diminished  in 
Talue  by  reason  of  the  circumstances  aforesaid. 

Demurrer. 

Lush  Wilson,  for  the  defendants,  in  support  of  the  demurr^^ 
was  stopped  by  the  court. 

Clay,  for  the  plaintiff,  in  support  of  the  statement  of  claim, 
contended  that,  inasmuch  as  damage  had  been  occasioned  to  the 
estate  of  the  intestate,  he  having  mcurred  medical  expenses  and 
sustained  pecuniary  loss  in  his  lifetime  through  his  injuries,  the 
action  was  maintainable  by  his  administratrix  under  4  Edw.  8,  c  7. 
[He  dted  Bradshaw  v.  Lancashire  and  Yorkshire  By.  Co.,  Law 
Rep.  10  0.  P.  189 ;  Leggott  v.  Great  Northern  Ry.  Co.,  1  Q.  B.  D. 
599;  Twycross  v.  Grant,  4  C.  P.  D.  40;  Potter  v.  Metropolitan 
District  Kv.  Co.,  80  L.  T.  (N.  S.)  765 ;  Chamberlain  v.  William- 
son, 2  M.  &  S.  408 :  Lockier  v.  Paterson,  1  C.  &  K.  271 ;  Williams, 
Saundere'  Edition,  1871,  n.  244.]  ^ 

Denman,  J. — I  think  tnat  our  judgment  must  be  in  favor  of  the 
demurrer.  This  action  is  clearly  an  action  of  tort,  the  cause  of 
action  alleged  being  the  negligent  management  by  the  defendants- 
of  their  railway  and  engine,  wheceby  the  original  plaintiff  sus- 
tained personal  injury.  The  present  plaintiff,  nis  administratrix, 
alleges  that  the  effect  of  the  tort  was  to  cause  him  to  incur  medi- 
cal expenses  before  his  death,  and  in  respect  of  those  expenses  it  is 
contended  that  the  action  is  maintainable.  I  do  not  think  that  we 
can  hold  this  action  maintainable  without  in  practice  entirely  abro- 
gating the  doctrine  of  law  expressed  in  the  maxim  "  actio  person- 
alis moritur  cum  person^."  To  a  certain  extent  that  doctrine  has 
l)een  qualified.  Under  the  Statute  of  Edward  III.  it  has  in  many 
eases  been  held  that,  where  the  cause  of  action,  whatever  its  form 
may  be,  is  in  respect  of  a  tortious  impairment  of  the  pei-sonal 
estate,  such  action  may  be  maintained  by  the  personal  representa- 
tive. But  none  of  the  authorities  go  so  far  as  to  say  that,  where 
the  cause  of  action  is  in  substance  an  injurv  to  the  person,  the  per- 
sonal representative  can  maintain  an  action  merely  because  the 
person  so  injured  incurred  in  his  lifetime  some  expenditure  of 
money  in  consequence  of  the  personal  injury.  The  case  of  Brad- 
ahaw  V.  Lancajshire  and  Yorkshire  Ey.  Co.,  Law  Eep.  10  C.  P.  189, 
certainly  does  not  go  to  that  length,  because  the  judgments  in  that 
case  ai-e  expressly  based  upon  the  distinction  m  this  respect  bo- 
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tweeu  actioDS  of  contract  and  actions  of  tort^  and  npon  the  fact 
that  in  that  case  the  action  was  an  action  of  contract  The  case  of 
L^;gott  V.  Great  Northern  Rv.  Co.,  1  Q.  B.  D.  599,  was  decided 
upon  the  same  principle  as  Bradshaw  v.  Lancashire  and  Yorkshire 
ICy.  Co.,  1  Law  K^.,  10.  C.  P.  189,  though  Quain,  J.,  expresslj  dis- 
sented from  the  decision  in  that  case  so  far  as  his  personal  judgment 
was  concerned,  and  Mellor,  J.,  did  not  express  any  approvalof  it, 
bat  considered  himself  bound  by  it  as  an  authority.  Ijiere  was  not 
anything  said  in  the  judgments  in  L^gott  v.  Great  Northern  By. 
Co.,  1  <j.  B.  D.  599,  to  waixant  our  gomg  to  the  len^h  to  which  we 
should  be  going  if  in  the  present  case  we  held  &at  the  maxim 
^  actio  personalis  moritnr  cum  person&"  did  not  apply.  The  dnty, 
for  breach  of  which  the  action  was  brought  in  that  case,  arose  oat 
of  a  contract,  and  the  action  was  in  substance  for  breach  of  con- 
tract to  use  due  one  towmids  the  passeBger  wUlat  waitiitt;  fat  Ub 
train  on  the  platf  orm«  Some  of  the  expresBions  used  by  the  judges 
in  the  case  of  Twycross  v.  Grant,  4  C.  1^.  D.  40,  seem  no  doubt  to 
go  to  considerable  lengths,  but  those  expressions  must  be  constroed 
with  reference  to  the  canse  of  action  in  that  case.  The  cause  of 
action  there  was  not  an  injury  to  the  person,  but  in  respect  of  the 
pecuniary  damage  done  to  the  intestate's  estate  by  reason  of  the 
failure  toperf orm  the  statutory  obligation  to  disclose  certain  con- 
tracts. The  present  is  an  altogether  different  case.  Here  the  tort 
complained  of  is  an  injury  to  the  person  arising  from  the  defend- 
ants negligence.  There  is  no  decision  which  supports  the  pro]^ 
sition  that,  because  in  consequence  of  such  injury  the  person  in- 
jured is  put  to  expense,  the  case  is  brought  vrithin  the  catefi;ory 
of  cases  to  which  the  statute  of  Edward  lU.  applies.  Medical  ex- 
penses are  almost  always  made  an  element  of  damage  in  actions  for 
mjury  to  the  person,  but  it  has  never  before  been  suggested  that 
the  personal  representative  could  maintain  an  action  on  the  strength 
of  such  expenses.  For  these  reasons  I  think  our  judgment  must 
be  for  the  defendants. 

Pollock,  B.,  concurred. 

Judgment  for  the  defendants. 


Hetheringtok 

V. 

Thb  Kobth  Eastern  Ry.  Co. 

(£.  B.y  9  Q.  B.  Dw.  160.    Jum  dO,  1889.) 

In  an  action  brought,  under  9  &  10  Vict.ic.  98,  for  the  benefit  of  the  fktber 
of  the  deceased,  eyidence  was  given  that  the  father,  who  was  flf ty-nine  jean 
of  age,  was  nearly  blind  and  injured  in  his  leg  and  hands,  and  was  not  so  able 
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to  wotk  as  he  liad  been,  bat  worked  when  he  could ;  that  the  son  used  to 
contribate  to  his  support;  that  Ato  or  six  years  previously,  the  father  being 
oat  of  work  for  six  months,  the  son  had  assisted  him  pecuniarily  out  of  his 
earnings,  but  had  not  done  so  since : 

BMt  that  there  was  evidence  for  the  jury  of  pecuniary  injury  to  the  father 
from  the  son's  death. 

AcnoN  under  9  &  10  Yict.  c  93  (Lord  Campbell's  Act),  for 
causing  the  death  of  a  person  through  negligence,  brought  by  the 
plaintm,  as  personal  representative  of  the  deceased,  against  the 
company  for  the  benent  of  the  plaintiff,  the  father  of  the  de- 
ceased. 

The  action  was  brought  in  the  county  court  of  Korthumberland 
under  the  provisions  of  the  Employers'  Liability  Act,  1880,  the 
deceased  bein^  a  servant  of  the  company.  At  the  trial,  which 
took  place  before  a  jury,  the  plaintiff  gave  evidence  as  follows : — 
^'  The  deceased  was  my  son.  He  was  twenty-nine  years  old.  He 
gave  me  a  portion  of  his  earnings  when  I  wanted  it.  I  am  nearly 
olind  and  mjured  in  my  leg  and  hands.  My  son  used  to  contrib- 
ute to  my  support.  I  woric  when  I  can.  I  am  not  so  able  to 
work  as  I  used  to  be.  I  am  fifty-nine.  My  son  was  not  married." 
Cross-examined :  ^^  Five  or  six  years  ago  I  was  out  of  work  for  six 
months,  and  my  son  was  very  kind  to  me  and  helped  me."  Ee- 
examined :  ^^  He  was  always  kind  to  me.  I  have  never  had  money 
from  him  since."  TJpon  this  evidence  the  county  court  judge  ruled 
that  there  was  no  sufficient  evidence  of  pecuniary  injury  occasioned 
to  the  father  by  bis  son's  death  to  sustam  the  action,  and  nonsuited 
the  plaintiff.  A  rule  nisi  had  been  obtained  for  a  new  trial  on  the 
gTQund  of  misdirection,  against  which 

Gainsford  Brace  showed  cause.  It  is  clear  that  there  must  be 
evidence  of  pecuniary  injury  to  support  the  action.  A  reasonable 
probability  must  be  shown  of  advanta^  to  the  relation  for  whose 
benefit  the  action  is  brought  from  the  life  of  the  deceased :  Frank- 
lin V.  South  Eastern  Ry.  Co.,  3  H.  &  K  211;  Pyra  v.  Great 
Northern  Ry.  Co.,  4  B.  &  8.  396 ;  Sykes  v.  North  Eastern  Ry. 
Co.,  44  L.  J.  (C.  P.)  191.  There  was  no  reasonable  evidence 
of  pecuniary  loss  occasioned  to  the  father  by  the  son's  death  to 
go  to  the  jury.  It  was  admitted  by  the  father  Uiat  his  son  was 
not  contributing  to  his  support  at  tne  time  of  his  death,  and  had 
not  in  fact  assisted  him  for  five  or  six  years.  The  mere  relation 
of  parent  and  child  cannot  give  rise  to  the  presumpton  that  the 
child  will  give  pecuniary  assistance  to  his  father,  and  from  the 
fact  that  five  years  before  the  son  assisted  the  parent  pecuniarily 
no  reasonable  inference  arises  with  regard  to  the  probability  of  his 
doing  so  again.  The  Act  contemplates  some  more  substantial  evi- 
dence of  an  actnal  pecuniary  interest  than  the  mere  probability 
that  a  son  may  assist  his  father  pecuniarily. 

Steavenson,  in -support  of  the  rule,  was  not  called  upon. 
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FnELD,  J. — ^In  this  case  the  action  is  broaght  for  the  b^efit  of 
the  parent,  one  of  the  relations  for  whose  benefit  the  statute  allows 
the  action  to  be  brought.  I  have  always  understood  the  mie  laid 
down  by  the  decisions  in  such  cases  to  be  that  there  must  hare 
been  a  reasonable  expectation  of  pecuniary  advantage  to  the  rela- 
tion f ron^  the  life  of  the  deceased.  The  defendants'  counsel  alle£;es 
that  there  is  no  evidence  of  any  such  reasonable  expectation  in  um 
case.  I  cannot  come  to  that  conclusion.  It  is  not  for  me  to  eaj 
what  as  a  juryman  I  should  find  on  such  evidence.  The  ail- 
ments that  the  defendants'  counsel  used  would  be  veiy  proper 
arguments  to  be  urged  upon  the  jury.  I  cannot,  however,  beljp 
thmking  there  was  some  evidence  for  the  jury,  and  therefore  this 
rule  must  be  made  absolute. 

Cave,  J. — I  am  of  the  same  opinion.  I  think  there  was  some 
evidence  for  the  consideration  of  the  jury,  and  that  it  was  for  them 
to  say  whether  on  that  evidence  there  was  a  reasonable  expectation 
of  pecuniary  advantage  to  the  father  from  his  son's  life,  and  what, 
if  so,  the  measure  of  such  expectation  was. 

Bule  absolute. 


Ths  Yobk  Tsahwats  Co.,  Limited, 

V. 

Willows. 

(X.  R,  8  Q.  B.  Div.  685.) 

The  plaintiff  company  was  constitnted  by  Beven  persons  signing  the  memo- 
randum of  association.  Afterwards  they  all  were  summoned  to  attend  a 
meeting,  but  only  four  attended,  and  they  elected  three  directors.  Tbeee 
three  ejected  three  other  directors.  The  three  original  directors  resigned, 
and  afterwards  one  of  the  remaining  directors  sent  in  his  resignation.  The 
defendant  then  applied  for  fifty  shares.  The  two  remaining  directors  resol?ed 
that  fifty  shares  should  be  allotted  to  the  defendant,  that  he  should  be  ap- 
pointed a  director,  and  that  the  resignation  of  the  retiring  director  should  be 
accepted.  The  defendant  afterwards  attended  a  meeting  of  the  directors, 
confirmed  the  allotment  to  himself,  and  joined  in  passing  a  resolution,  that 
the  shares  allotted  to  himself  should  be  paid  up  in  full  forthwith.  The  de- 
fendant subseauently  withdrew  his  application  and  refused  to  pay  the  amomit 
of  the  shares  allotted  to  him.  By  the  articles  of  association  the  number  of 
the  directors  was  to  be  not  less  than  three,  and  any  casual  racanoy  oocmriiig 
itf  the  board  might  be  filled  up  by  the  board,  and  the  continuing  board  migfat 
act  notwithstanding  any  vacancy  in  their  body : 

SMf  that  the  dSenclant  was  liable  to  pay  the  amount  of  the  shares. 

# 

Action  to  recover  from  the  defendant  £500,  being  the  amount 
due  from  the  defendant  to  the  plaintife  in  respect  of  fifty  shares. 
The  facts  of  the  case  may  be  nere  briefly  stated  as  follows : 
The  company  was  registered  on  the  19th  of  December,  1878, 
and  was  constituted  by  seven  persons  subscribing  the  memorandiim 
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of  afiBOciatioiL  At  a  meeting  of  these  subscribers,  held  on  the 
S2d  of  June,  1879,  of  which  all  had  notice,  bat  only  four 
attended,  it  was  resolved  that  Gane,  Jones,  and  Stephenson 
should  be  elected  the  first  directors  of  the  company,  of  whom  two 
were  to  form  a  quorum.  At  a  meeting  of  the  directors  held  on 
the  85th  of  May,  1880,  Jones  and  Stephenson  being  present,  it 
was  resolved  tibat  Fry,  Heseltine,  and  Everitt  should  be  directors 
of  the  company.  At  a  meeting  of  the  directors  held  on  the  2d 
of  June,  1880«  Fry  and  Everitt  being  present,  a  letter  dated  the 
26th  of  May.  1880,  was  read  from  Stephenson,  Jones,  and  Gane, 
intimating  tneir  desire  to  retire  from  their  position  as  directors 
of  the  company,  and  their  resignation  was  thereupon  accepted. 
At  a  meeting  of  the  directors,  held  on  the  15th  of  September, 
1880,  Heseltme  and  Everitt  being  present,  a  letter  was  read  from 
Fry,  dated  the  16th  of  August,  resigning  his  seat  on  the  board, 
and  it  was  then  resolved  that  he  should  be  requested  for  the  time 
being  to  defer  his  resignation.  On  the  26th  of  October,  1880,  the 
defendant  signed  an  application  for  fifty  shares  in  the  following 
terms: 

"  October  26, 1880. 
"  To  the  Directors  of 

"  The  York  Tramways  Co.,  Limited. 
^*  Gentlemen, 

^  I  request  yon  to  allot  to  me  fifty  shares  in  the  York 
Tramways  Co.,  Limited,  and  agree  to  accept  such  shares  when 
allotted  to  me.'' 

At  a  meeting  of  the  directors,  held  on  the  28th  of  October 
1880,  Heseltine  and  Everitt  being  present,  it  was  resolved  that 
the  fifty  shares  applied  for  should  be  allotted  to  the  defendant, 
that  Fry's  resignation  of  his  seat  on  the  board  should  be  accepted, 
and  that  the  casual  vacancy  thereby  caused  should  be  filled  up 
by  the  election  of  the  defendant  as  a  director  of  the  company. 
At  a  meeting  of  directors,  held  on  the  15th  of  November,  Everitt, 
Heseltine,  and  the  defendant  being  present,  the  minutes  of  the 
previous  meeting  held  on  the  28th  of  October  were  read  and 
-confirmed,  and  it  was  resolved  that  shares  should  be  allotted  to 
various  persons,  and  that  the  shares  so  allotted,  together  with  the 
fiffy  shares  allotted  to  the  defendant  at  the  meeting  on  the  28th 
of  October,  should  be  paid  up  in  full  forthwith,  and  that  the  York 
City  and  County  Bank  should  be  authorized  to  receive  the  sums 
to  be  paid  in  respect  of  these  shares;  and  the  three  directors 
then  present  signed  a  letter  to  the  bank-manager,  with  instruc- 
tions to  honor  checks  drawn  upon  the  account  of  the  York  Tram* 
^ys  Co.  when  signed  by  any  one  of  them  and  countersigned  by 
the  secretary.    . 

On  the  19th  of  November,  1880,  the  defendant  tendered  his 
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iresignation  as  director  of  the  coaqMny  and  withdrew  hifi  appli»« 
tion  for  ahares. 

The  articles  of  association,  so  far  as  they  are  material,  were  as 
follows : 

Art  2.  ^  The  Board "  shall  mean  the  directors  for  the  time 
heing  or,  as  the  case  may  be,  a  quorum  of  snch  directors  asBeaibled, 
at  a  meeting  thereof,  constitatmg  a  board  for  the  traosaetioii  of 
business. 

Art  62.  The  business  of  the  company  shall  be  managed  by  the 
board.  .  .  . 

Art  66.  The  office  of  any  one  of  the  board  shall  (snbject  as 
hereinafter  mentioned)  be  vacated,  if  he  delivers  to  the  board  or 
to  the  secretaiy  a  notice  in  writing  of  his  resignation  of  his  office 
of  director  ....  provided  that  there  shall  be  a  resolution  of  the 
board  to  the  effect  that  such  vacation  of  office  shaU  take  place, 
in  pasaitg  or  not  pttHdiig  which  reeolntioa  tiie  board  shaU  have  M 
discretion. 

Art  68.  The  number  of  the  board  shall  not  be  less  than  three 
nor  more  than  seven. 

Art  69.  No  person,  except  the  first  directors,  and  such  uerBons 
as  may  be  appointed  by  them  under  the  next  clause,  snail  be 
qualified  to  oe  a  director,  who  is  not  the  registered  holder  of 
snares  in  the  company  of  the  nominal  value  of  £100,  and  who  has 
not  been  the  holder  of  such  shares  for  at  least  three  months. 

Art  70.  The  first  directors  shall  be  determined  by  the  rob- 
scribers  to  the  memorandum  of  association.  Until  directors  are 
appointed,  the  subscribers  to  the  memorandum  of  association  of 
the  company  shall  be  the  directors  of  the  company.  The  first 
directors  shall  have  power  to  add  to  their  number  any  other  pe^ 
son  or  persons  at  any  time  before  the  third  ordinary  general  meet- 
ing, but  so  that  the  total  number  of  the  board  shaU  not  at  mj 
time  exceed  seven.  The  first  board  and  those  who  may  be  added 
to  their  number  as  in  the  present  clause  provided  shall  continue  in 
office,  unless  they  die  or  resign  or  become  disqualified,  until  the 
third  ordinary  general  meeting.  .  .  . 

Art.  72.  Any  casual  vacancy  occurring  in  the  board  mav  be  filled 
npbytheboard  The^tinuing  boar3  may  act,  notwilktaDding 
any  vacancy  m  their  body. 

Art  74.  The  board  may  meet  together  for  the  despatch  of  busi- 
ness, adjourn,  and  otherwise  regulate  their  meetings  as  they  think 
fit  and  determine  the  quorum  necessary  for  the  transaction  of 

Art  76.  The  board  shall  cause  minutes  to  be  made  in  boob 
provided  for  the  purpose,  of  the  following  matters,  namely:  of  all 
appointments  of  officers,  servants,  and  sub-committees  made  by  the 
board ;  of  the  names  of  tiie  persons  present  at  every  meeting  of 
the  board,  and  of  all  orders,  resolutions,  and  proceedings  of  all 
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general  meetings  and  of  the  board.  All  acts  done  by  a  meeting 
of  the  board,  or  by  any  person  acting  as  one  of  the  Doard,  shaUj 
notwithstanding  that  it  be  afterwards  discovered  that  there  was 
8ome  defect  in  the  appointment  of  any  of  the  board,  or  of  snch 
person  acting  as  aforesaid,  or  that  they  or  any  of  them  were  or 
was  disqualified,  or  had  in  any  way  vacated  their  or  his  office,  be  as 
valid  as  if  every  snch  person  had  been  duly  appointed  and  was  duly 
qualified. 

^he  action  was  tried  without  a  jury  before  Manisty,  J.,  who  de- 
livered the  following  judgment : 

3IANI6TT,  J. — ^It  is  all-important  in  this  case  to  bear  in  mind, 
and  to  get  into  consecntive  order,  the  proceedings  of  this  company, 
which  &om  the  beginning  to  the  end  seem  to  have  been  conducted 
in  a  most  irregukr  manner.  I  may  observe  on  starting,  that  the 
defendant  appears  to  have  no  merits  in  his  favor,  his  objections 
are  purely  technical,  and  it  is  no  doubt  an  attempt  to  get  out  of  a 
liability  into  which  he  entered  with  a  perfect  knowledge  of  what 
he  was  doin^. 

The  artic^  of  association  of  the  plaintiff  company  must  govern 
my  dedsion,  and  I  shall  have  to  refer  to  them  frequently  m  the 
couTBe  of  my  judgment  There  were  seven  subscribers  to  the 
memorandum  of  association,  and  bv  the  articles  of  association  the 
first  directors  were  to  be  appointed  b^  those  subscribers.  !N'otioe  of 
a  meeting  was  given  to  all  the  subscribers,  but  at  the  meeting,  which 
was  held  upon  the  22d  of  June,  1879,  only  four  were  present, 
and  those  four  appointed  thi*ee  directors,  Jones,  Gane,  and  Ste- 
phenson, and  these  were  three  of  their  own  body.  I  do  not  intend 
to  express  any  opinion  upon  the  validity  of  that  appointment. 
The  inclination  of  my  opinion  is  that  it  was  a  good  appointment, 
and  I  will  assume  it  to  be  good  for  the  purposes  of  this  case.  In 
my  opinion  these  three,  Jones,  Gane,  and  Stephenson,  were  the 
^  first  directors"  within  the  meaning  of  the  sixty-ninth  and  seven- 
tieth articles,  and  having  power  to  aSd  to  their  number  by  virtue  of 
the  seventietli  article,  on  the  25th  of  May,  1880,  they  did  add  to 
their  number.  Whether  this  was  a  valid  election,  I  do  not  decide ; 
but  for  the  purposes  of  this  case  I  will  assume  it  to  have  been  a 
valid  election.  There  were  only  two  directors  present,  Jones  and 
Stephenson,  and  they  elected  three  new  directors.  Fry,  Heseltine, 
and  Everitt.  If  the  meeting  at  which  they  were  elected  was 
properly  convened  and  constituted,  Fry,  Heseltine,  and  Everitt 
were  appointed  by  the  first  directors,  and  did  not  need  any  quali- 
fication. Therefore,  on  the  25th  of  May,  1880,, a  board  of  six 
members  was  constituted.  It  is  evident,  however,  that  the  inten- 
tion was  that  the  board  i^ould  not  continue  to  be  constituted  of 
six  members,  because  on  the  following  day,  the  26th  of  May,  all 
the  three  who  had  been  elected  by  the  subscribers  to  the  memoran* 
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dam  of  association,  namely,  Oane,  Jones,  and  Stephenson,  resigned. 
On  the  26th  of  May  the  board  was  rednoed  to  the  number  of  three 
directors,  and  it  appears  to  hare  continued  down  to  the  month  of 
Augost.     By  the  sixty-second  of  the  articles  of  association,  the 
busmess  of  Uie  company  is  to  be  managed  by  the  board,  and  by  the 
sixty-eighth  article  the  number  of  the  board  is  to  be  not  less  than 
three  nor  more  than  seven.    Power  ia  given  to  the  board  to  deter- 
mine the  quorum  necessary,  but  I  must  take  it,  for  the  poiposes 
of  this  case,  that  no  resolution  was  ever  passed  determining  the 
number  of  the  quorum.    It  may  have  been  determined  at  a  melfet- 
ing  of    the  subscribers  to  the  memorandum  of  association  that 
there  should  be  a  quorum,  but  that  is  immaterial ;  for  it  was  neces- 
sary that  the  board  should  determine  the  quonim.     The  company 
continued  to  transact  business  with  apparently  only  two  directors, 
although  there  were  in  truth  three  oirectors,  Fry,  Heseltine,  and 
Everitt     Of  these,  Fry  resigned  on  the  16th  of  August,  but  his 
resignation  was  not  accepted  until  the  28th  of  October.     The  other 
two  directors  had  a  meeting  on  the  15th  of  September,  and  on  the 
5th  of  October,  after  the  resignation  of  Fry,  appear  to  have  trans- 
acted  most  important  business  of  the  company  by  making  a  con- 
tract of  upwards  of  £8000  for  the  construction  of  works,  and  by 
allotting  810  shares.     This  seems  to  me  a  most  unsatisfactory  mode 
of  conducting  the  business,  and  whilst  matters  stood  in  this  condi- 
tion the  important  events  for  this  action  occurred.     In  October 
the  defendant  applied  for  fifty  shares,  and  on  the  28th  only  two 
directors,  Heseltine  and  Everitt,  being  present,   they  accepted 
Fry's  resignation,  and  allotted  fifty  shares  to  the  defendant,  and 
they  elected  him  a  director.     This  brings  me  to  the  meaning  of 
the  seventy-second  of  the  articles  of  association,  and  I  think  that 
the  proper  construction  of  that  article  is,  tliat  any  casual  vacancy 
occnrring  in  the  board  may  be  filled  up  by  the  board,  and  the  con- 
tinuing board  may  act  in  this  respect,  tlmt  is,  for  filling  up  the 
vacancy,  notwithstanding  any  vacancy  happening  in  their  body. 
This  seems  to  me  a  sensible  and  a  proper  construction ;  if  a  difEer- 
eut  construction  were  adopted,  a  board  of  two  might  transact  all 
the  business  of  the  company,  notwithstanding  the  sixty-eighth  arti- 
cle, which  provides  that  the  board  shall  be  of  not  less  than  three 
members,  and  the  important  provisions  with  respect  to  the  man- 
agement of  the  business  of  the  company  would  oe  rendered  nuH 
and  void.     If  that  be  the  right  construction,  there  was  a  vacanqr 
in  the  number  of  the  board,  and  I  will  assume  that  it  was  a  ^  casual 
.vacancy"  within  the  meaning  of  the  articles,  and  that  the  renuuD- 
ing  members  of  the  board  might  fill  up  that  vacancy ;  that  would 
not,  in  my  opinion,  entitle  the  two  directors  to  transact  the  busi- 
ness of  the  company  by  disposing  of  shares  and  by  making  eon- 
tracts  ;  the  two  directors  must  fill  up  the  vacancv,  and  then  the 
board  of  directors  would  again  be  not  less  than  three,  and  might 
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cany  on  the  buBinees  and  transact  the  affairs  of  the  company.    If 
this  is  correct,  what  was  the  position  of  the  defendant  as  regards 
qualification  on  the  28th  of  October?    He  was  elected,  bnt  he  was 
not  qualified,  because  he  was  not,  I  think,  either  one  of  the  first 
directors,  or  one  of  those  appointed  by  the  first,  and  therefore  he 
could  not  be  elected  unless  lie  was  qualified.    If  I  am  right  in  the 
construction  of  the  seventy-second  article,  the  two  directors,  Hesel- 
tine  and  Everitt,  could  not  allot  the  shares  on  the  28th  of  October. 
But  it  has  been  contended  for  the  plaintifiEs  that  even  if  that  is 
£0,  a  meeting  was  held  on  the  15th  of  Novetaiber,  and  that  three 
directors  were  then  present,  £veritt,  Heseltine,  and  the  defendant. 
Whether   three  directors  were  present  at  the  meeting  depends 
upon  this,  whether  or  not  the  defendant  was  a  director,     if  he 
was  a  director,  I  should  be  inclined  to  hold,  both  upon  the 
authorities  and  upon  principle,  that  the  confirmation  of  tne  allot- 
ment made  on  tne  28th  oi  October  was  the  same  as  an  original 
allotment.     Then,  was  the  defendant  a  director?    It  has  been 
contended  that  by  virtue  of  the  Companies  Act,  1862,  s.  67,  the 
fact  that  he  was  not  qualified  as  a  director  is  immaterial,  and  that 
the  acts  done  by  him  are  valid,  and  I  have  entertained  some  doubt 
whether  it  lies  in  his  mouth  to  say  that  he  was  not  qualified  as  a 
director,  and  that  the  allotment  on  the  28th  of  October  which  was 
confirmed  on  the  15th  of  November  was  void.    If  it  was  void 
altogether,  of  course  ratification  would  not  make  it  good.    But  if 
what  took  place  on  the  15th  of  November  is  to  be  treated  as  an 
original  allotment,  then  the  question  of  ratification  and  confirma- 
tion is  of  course  out  of  the  question ;  and  it  seems  to  me  that  the 
allotment  in  October  must  be  struck  out  and  treated  as  a  nullity, 
and  then  the  only  question  is,  what  is  the  effect  of  the  act^s  done 
on  the  15th  of  November?    The  directors  present  confirmed  the 
allotment  made  on  the  28th  of  October.     In  my  opinion  that  was 
tantamount  to  an  original  allotment,  and  they  then  resolved  that 
shares  should  be  allotted  to  various  persons,  and  that  the  shares  so 
allotted,  together  with  the  fifty  shares  allotted  to  the  defendant  at 
the  last  meeting,  should  be  paid  up  in  full  forthwith,  and  that  the 
York  City  and  County  Bank  should  be  authorized  1x>  receive  the 
sums  to  be  paid  in  respect  of  those  shares ;  and  the  three  directors 
then  present  sij^ed  a  letter  to  the  bank  manager  with  instructions 
to  honor  check3  drawn  upon  the  account  of  the  York  Tramways 
Company,  when  signed  by  anv  one  of  them  and  countersigned  by 
the  secretary.    There  is  no  doubt  that  the  defendant  did  act  as  a 
director  by  becoming  aparty  to  the  resolution  and  by  signing  the 
letter  to  me  bank.    Wnatever  objections  may  be  taken  by  other 
persons  to  his  appointment,  I  have  come  to  the  conclusion  that 
^nder  those  circumstances  he  is  liable,  and  that  he  cannot  be  heard 
to  sa^  that  the  allotment  was  not  made :  he  sent  an  application  in 
writmg,  he  accepted  the  allotment,  and  he  became  a  party  to  the 
6A.  AB.  R  Cas.— 82 
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TOBolntion  by  which  he  was  to  pay  up  the  sharee  in  fnlL     I  there- 
fore give  indraieDt  for  the  plaiDti&. 

The  defendant  appealed. 

March  20,  21.  Murphy,  Q.C.,  and  Edwyn  Jones,  for  the  de- 
fendant Two  questions  arise  in  this  case :  first,  was  the  allot- 
ment to  the  defendant  valid }  and  secondly,  is  he  estopped  from 
denying  his  liability  on  the  shares  by  having  acted  as  a  director  i 

As  to  the  first  point,  Ai-ticle  62  provides  that  the  business  of 
the  company  shall  oe  managed  by  the  board,  and  Artide  68  pro- 
vides that  the  board  shall  consist  of  not  less  than  three  members; 
but  on  the  28th  of  October,  when  the  shares  were  allotted  to  the 
defendant,  only  two  directors  were  present  and  acted,  and  this  is 
sufficient  to  avoid  the  allotment  In  re  Alma  Spinning  Co.,  Bot- 
tomley's  Case,  16  Ch.  D.  681. 

[Brett,  L.  J.,  referred  to  Re  Phosphate  of  lime  Co.,  Austin's 
Case,  24  L.  T.  (N.  S.)  932.1 

It  is  submitted  that  tlie  decision  in  that  case  was  erroneous,  and 
ought  not  to  be  f ollovved  in  the  Court  of  Appeal  The  authorities 
cited  in  1  Lindley  on  Partnership,  bk.  ii.  ch.  i.  s.  2,  p.  244  (4th 
ed.),  show  that  the  acts  of  directors,  when  tliey  are  less  than  tlie 
minimum  number,,  are  invalid.  There  was  no  lawful  quorum,  and 
the  two  remaining  directors  could  not  act  The  defendant  was  not 
qualified  to  sit  as  a  director,  for  he  was  not  one  of  the  first  direc- 
tors, and  he  had  not  held  his  shares  for  three  months  at  the  time  of 
his  appointment  Moreover,  the  appointment  of  the  original 
directors  was  invalid,  because  the  full  number  of  subscribers  to  the 
memorandum  of  association  was  not  present.  Howbeach  Coal  Ca 
V.  Teague,  5  H.  &  N.  151 ;  29  L.  J.  (Ex.)  137. 

As  to  the  second  point,  it  is  plain  that  the  defendant  is  not  es- 
topped from  denying  his  liability  by  having  acted  as  director. 
Howbeach  Coal  Co.  v.  Teape,  5  H.  &  N.  151;  29  L.  J.  (Ex.)  137 
is  an  authority  also  as  to  this  point. 

Willis,  Q.C.,  and  Home  Payne,  for  the  plaintifis.  The  appoint- 
ment of  the  defendant  as  a  director  cannot  now  be  ouestianed, 
there  having  been  no  fraud  in  his  election :  Mnrra^r  v.  ^nsh,  Law 
Bep.,  6  H.  £.  37.  A  mere  change  in  the  constitution  of  a  board 
of  directors  will  not  render  an  allotment  invalid :  Hallows  v.  Fer- 
nie,  Law  Bep.  3  Ch.  467.  As  to  the  question  of  estoppel,  ihe 
defendant,  having  acted  as  a  director,  cannot  now  be  hem  to  sav 
that  he  is  not  liable  in  respect  of  the  number  of  shares  for  which 
he  had  applied. 

Murphy,  Q.C.,  in  reply.  The  specified  number  of  directors 
must  be  rigidly  adhered  to :  1  Lindley  on  Partnership,  bL  3,  ch.  1, 
6.  2,  p.  542  (4th  ed.).  In  the  present  case  the  plaintifb  are  Boing 
in  their  own  name  and  must  be  treated  as  a  going  concern,  ana 
this  circumstance  distingnishes  the  present  case  from  In  Re  Great 
Oceanic  Telegraph  Co.,  Harward's  Case,  Law  Rep.  13  Eq.  30,  and 
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In  re  British  and  American  Telegraph  Co.,  Fowler's  Case,  Law 
Sep.,  14£q.  316;  for  in  those  cases  the  companies  had  been 
ordered  to  oe  wound  np,  and  the  question  to  be  determined  was 
who  were  liable  to  the  creditors  of  the  insolvent  companies.  At 
the  meeting  of  the  15th  of  November  only  two  directors  existed, 
and  the  de&ndant  conld  not  confirm  an  allotment  to  himself. 

LoBD  CoLEBTOOB,  C.J. — A  great  many  points  have  been  argued 
in  this  case;  but,  on  the  whole,  I  am  of  opinion  that  tlie  judgment 
of  Manistj,  J.,  was  right  and  ought  to  be  affirmed. 

The  plaintiffs  bring  this  action  against  the  defendant  for  a  call, 
and  the  defendant  alleges  bv  way  of  defence  that  no  allotment  of 
shares  has  been  made  to  him.  In  order  to  ascertain  whether  an 
allotment  has  been  made,  we  must  examine  the  facts  and  the  con- 
stitution of  the  company ;  it  will  render  matters  clearer  to  take  the 
facts  first 

Some  time  before  the  alleged  allotment  of  shares  to  the  defend** 
ant  the  company  was  constituted  by  signing  the  memorandum  of 
association;  at  a  meeting  of  the  subscribers  to  which  all  were 
summoned,  but  which  only  four  attended,  three  directors  were 
appointed,  and  they  appointed  three  others.  This  brought  up  the 
number  of  directors  to  six.  The  three  original  directors  resigned, 
and  therefore  three  only  were  left.  One  of  these  tendered  his 
resignation  some  time  before  the  28th  of  October,  but  no  act  was 
done  until  that  day.  Upon  the  26th  of  October  the  defendant 
applied  for  shares,  and  upon  the  28th  of  October  the  two  remain- 
ing directors  resolved  tnat  fifty  shares  should  be  allotted  to  the 
defendant,  and  that  he  should  be  appointed  a  director,  and  ulti- 
mately that  the  resignation  of  Fry,  the  retiring  director,  should  be 
accepted.  I  am  not  prepared  to  say  whether  for  a  few  minutes 
there  were  four  directors  of  the  company ;  and  it  is  immaterial  to 
consider  whether  Fry  continued  to  be  a  director  until  the  end  of 
the  meeting ;  for  the  defendant  did  not  become  a  director  until 
the  shares  were  allotted  to  him,  and  in  either  view  the  allotment  was 
made  to  the  defendant  by  two  directors  only.  Having  been  elected 
a  director,  he  attended  a  meeting  subsequently  held ;  he  then  con- 
firmed the  allotment  to  himself,  he  concurrea  in  an  order  made 
upon  the  company's  bankers,  and  agreed  to  a  certain  mode  of  rais- 
ing money  for  Hie  company's  benefit.  The  defendant  therefore 
acted  as  a  director,  and  joined  in  these  proceedings  as  a  member  of 
the  board.  These  circumstances  having  taken  place  in  October 
and  November,  the  defendant  afterwards  withdrew  his  application 
for  shares,  and  refused  to  pay  the  amount  of  the  call  made  in 
respect  of  them. 

1  will  next  proceed  to  consider  the  constitution  of  the  company, 
for  the  question  being  whether  an  action  lies  to  recover  this  calL 
it  is  necessary  to  asoeitain  whether  it  was  good  and  well  founded 
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in  point  of  law.    The  memorandnm  and  the  artides  of  asBociatiou 
are  before  ns,  and  I  assmne  that  the  counsel  for  the  parties  haTe 
drawn  onr  attention  to  what  is  material.    The  2d  article  piovides 
that  the  "  board,"  that  is,  the  board  for  the  transaction  of  bnsineaB 
for  the  company,  shall  consist  of  the  directors.    By  the  62d  article 
the  business  shall  be  managed  by  the  board.    By  the  68tfa.  artide 
the  number  of  members  upon  the  board  is  not  to  be  less  than  three 
nor  more  than  se^en.    The  69th  article  deals  with  the  qualifica- 
tion of  directors,  and  no  person  without  a  qualification  ^all  be  a 
director.     By  the  70th  artide  the  subscribers  to  the  memorandum 
of  association  shall  be  the  first  directors,  and  shall  have  power  to 
add  to  their  number.    The  expression  ^^ first  board"  seems  to  show 
that  no  previous  board  had  existed.    By  the  72d  article  any  casual 
vacancy  may  be  filled  up  by  the  board.     "  Any  casual  vacancy" 
means  any  vacancy  not  occurring  by  effluxion  o^  time,  that  is,  any 
vacancy  occurring  by  death,  resi^ation,  or  bankruptcy.    In  the 
event  of  a  casual  vacancy  the  continuing  board  may  act.      If  Fit's 
resignation  created  a  casual  vacancy,  in  mv  opinion  the  two  remam- 
ing  members  of  the  board  might  act.     Upon  the  true  construction 
of  the  articles  I  think  that  no  quorum  was  ever  legally  constitnted 
tinder  the  74th  article,  because  by  force  of  the  70th  artide  the 
board  cannot  come  into  existence  until  after  the  appointment  of 
the  directors,  and  the  board  did  not  exist  when  the  quorum  was 
appointed.    The  plaintiffs  cannot  rely  upon  this  point.    But  how 
does  the  matter  stand  in  other  respects  1    I  think  that  the  board 
still  consisted  of  tliree  directors,  because  Fry's  resignation  had  not 
been  accepted  when  the  defendant  applied  for  shares;  but  I  will 
assume  that  there  were  only  two  directors.    It  has  been  argued 
that  the  proceedings  as  to  the  allotment  made  to  the  defendant 
were  invalid,  and  that  there  being  no  quorum  the  board  could  not 
act.    But  if  there  were  three  (firectors,  the  two  acted  as  the  ma- 
jority of  the  board.    If  there  were  two  directors  only,  the  two 
were  acting  during  a  casual  vacancy.    The  board  does  not  come  to 
an  end  because  a  casual  vacancy  occurs.    If  any  other  construction 
were  adopted  than  that  which  I  have  put  upon  these  articles,  a 
board  of  three  directors  must  cease  to  exist  upon  the  accideatal 
death  of  one  of  its  members,  and  the  whole  affairs  of  the  company 
must  come  to  a  standstill.    I  do  not  see  any  reason  to  drive  me  to 
that  conclusion.    I  will  consider  the  contention  that  the  reripa- 
tion  of  Fry  did  not  create  a  vacancy  until  it  was  accepted,    fiyen 
according  to  that  view  the  defendant  cannot  escape  from  liability, 
for  the  board  must  act  by  a  majority,  and  until  Fry's  resignation  wis 
accepted  the  board  did  act  by  a  majority,  and  did  by  a  majority  allot 
these  shares  to  the  defendant.    These  considerations  are  snfficient 
to  dispose  of  the  case  and  to  show  that  the  defendant  must  w  the 
amount  of  the  call  upon  his  shares.    But  although  I  think  the  first 
allotment  good,  I  wish  to  remark  that  the  defendant  subsequently 
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reoc^ized  the  allotment  and  ^^reed  to  pay  for  the  ehares.  What 
took  place  at  the  meeting  in  November,  was  a  good  allotment  and 
a  good  acceptance.  These  wonld  bind  him  equally  with  the  trans- 
actions npon  the  28th  of  October.  It  has  been  contended  that  the 
defendant  was  not  duly  qnaliiKed  to  act  as  a  director.  I  think  that 
he  did  not  reanire  a  qnalification ;  he  was  appointed  by  the  first 
directors,  and  tnerefore  ne  fell  within  the  provisions  of  the  69th 
artide,  which  rendered  it  nnnecessary  for  mm  to  possess  a  qnalifi- 
cation«  Even  if  this  were  not  so,  he  was  within  25  &  26  Yiet. 
c  89,  8.  67,  which  is  substantially  the  same  with  a  previous  enact- 
ment and  he  fell  also  within  the  hitter  half  of  the  76th  article. 
These  provisions  are  equally  applicable,  and  render  valid  whatever 
acts  have  been  done  by  the  deiendant  as  director.  The  absence  of 
a  qualification  as  director  is  immaterial.  It  has  been  contended 
that  the  supposed  defect  in  the  appointment  of  the  defendant  as  a 
director  has  not  been  '^  afterwards  discovered,"  within  the  mean- 
ing of  the  76th  article  and  of  25  &  26  Yict.  c.  89,  s.  67,  and  reli- 
ance has  been  placed  upon  the  authority  of  Lord  Chelmsford  in 
Murray  t;.  Bush,  Law  Bep.,  6  H.  L.  87,  at  p.  53.  But  in  that  case 
Lord  Cairns  (pp.  69, 70),  and  Lord  Hatherley  (pp.  76, 77),  dissented 
from  the  view  of  Lord  Chelmsford.  The  question  material  to  the 
present  case  was  as  to  the  true  construction  of  7  <&  8  Yict.  c.  110, 
8.  30^  which  as  I  have  already  intimated,  is  substantially  the  same 
with  25  &  26  Yict.  c  89,  s.  67.  I  feel  myself  bound  to  follow  the 
opinions  of  Lord  Cairns  and  Lord  Hatherley,  for  the  decisions  of 
the  House  of  Lords  are  technically  binding  upon  us ;  and  there 
being  a  difference  in  the  views  of  the  Peers  present,  the  jud^ient 
of  the  House  was  given  according  to  the  opinions  of  the  two  Lords 
whom  I  have  last  mentioned.  This  gets  rid  of  the  question  of 
disqualification.  The  only  remaining  question  argued  before  us  is 
whether,  if  he  had  not  been  properly  appointed  a  director,  he  was 
estopped  from  setting  up  that  defence.  Two  cases  have  been  cited 
during  the  argument  as  bearing  upon  this  question.  In  re  Great 
Oceanic  Telegraph  Co.,  Harwara's  Case,  Law  Kep.,  13  Eq.  30,  before 
Malins,  Y.  C.,  and  In  re  British  and  American  Telegraph  Co., 
Fowler's  Case,  Law  Eep.,  14  E<j.  316,  before  Bacon,  Y.  C.  These 
cases,  especially  that  before  Malins,  Y.  C,  are  very  much  in  point. 
The  judges  who  decided  them  would  have  held  that  an  estoppel 
existed  in  the  present  case,  and  that  the  defendant  could  not  deny 
his  liability  as  a  director.  I  think  that  even  without  the  opinions 
of  these  learned  persons  I  should  have  held  that  there  was  an  es- 
toppel ;  however,  it  is  unnecessary  for  me  to  express  any  opinion, 
and  I  need  only  say  that  as  to  estoppel  I  am  not  prepared  to  differ 
from  Manisty,  J.  But  I  prefer  to  rest  my  decision  upon  the  other 
ground3  which  I  have  mentioned. 

It  remains  only  to  consider  whether  our  decision  conflicts  with 
the  authorities  cited  to  us :  it  is  easy  to  produce  authorities  in 
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which  somewhat  similar  quesfions  have  been  raised,  but  when  &ej 
have  been  examined,  they  are  found  not  to  have  been  decided  npoii 
the  same  goyemin^  worasy  and  none  of  the  anthoritiea  cited  can 
be  considered  as  gmdes  for  onr  decision.    In  Howbeach  Cknl  Oa 
V.  Teaffue,  5  H.  &  N.  161 ;  29  L.  J.  (Ex.)  137,  the  directors 
never  nad  been  kwfolly  appointed,  and  there  was  no  proper 
qnomm :  the  minority  of  the  subscribers  to  the  memorandnm  of 
association  could  not  bind  the  shareholders :  the  body  making  the 
call  was  incompetent.   In  the  case  before  us,  for  the  reasons  which 
I  have  given,  it  seems  to  me  that  a  number  of  directors  competent 
to  make  a  call  existed.    In  the  case  of  in  re  Alma  Spinning  Co^ 
Bottomlej's  Case,  16  Ch.  D.  681,  a  proper  number  of  directors  had 
been  appointed ;  but  this  number  had  been  reduced  by  death  and 
insolveni^,  and  the  vacancies  had  not  been  filled  up ;  and  Jeasel, 
M.  R.,  as  it  seems  to  me,  properly  held  that  the  number  of  direc- 
tors having  been  reduced  below  the  lawful  number,  they  could  not 
bind  the  shareholders  by  their  acts.    I  am  unable  to  agree  with 
the  view  taken  by  Jessel,  M.  R,  of  Kirk  v.  Bell,  16  Q.  B.  290 ; 
the  judges  of  the  Court  of  Queen's  Bench  there  proceeded  upen  a 
different  ground,  and  they  decided  that  there  was  not  a  quorum 
competent  to  transact  the  extraordinary  business  of  the  company. 
In  my  view  Kirk  v.  Bell,  16  Q.  B.  290,  and  in  re  Alma  Spinning 
Co.,  Bottomley's  Case,  16  Ch.  D.  681,  are  not  in  point  for  onr  de- 
cision.   Before  I  conclude,  I  may  point  out  that  some  of  the 
reasons  given  by  me  derive  great  support  from  Thames  Haven 
Dock  and  Bailway  Co.  v,  Bose,  4  Man.  &  G.  552.    That  case 
shows  that  the  business  of  the  company  does  not  come  to  a  stand- 
still because  the  proi>er  number  of  directors  does  not  exist    I  am 
aware  that  that  case  is  different  from  the  case  before  us  in  its  facts, 
but  the  judges  of  the  Court  of  Common  Pleas  overruled  the  cogent 
argument  addressed  to  them,  and  some  of  them  at  least  were  of 
opinion  that  the  enactment  as  to  the  number  of  directors  was  di- 
rectory only. 

I  have  found  it  necessary  to  consider  the  case  at  length ;  but  for 
the  reasons  which  I  have  given,  I  think  that  Manisty,  J .,  was  right. 

B&ETT,  L.  J. — I  will  shortly  go  through  the  facts  and  the  argu- 
ments in  the  ease,  in  order  to  show  that  I  agree  entirely  with  me 
Lord  Chief  Justice. 

This  is  an  action  to  recover  the  amount  of  a  call  made  upon 
shares ;  and  it  has  been  contended  for  the  defendant  that  no  valid 
allotment  of  shares  was  made  to  him,  and  many  objections  have 
been  urged  as  to  the  proceedings  of  the  company.  It  has  been 
argued  tnat.the  directors,  Heseltine,  Everitt,  and  Fry,  were  not 
duly  appointed,  and  if  the  facts  had  been  the  same  as  in  Howbeach 
Coal  Co.  V.  Teague,  5  H.  &  N.  161,  29  L.  J.  (Ex.)  137,  it  would 
have  been  necessary  for  us  to  consider  whether  that  case  could  be 
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supported ;  but  in  that  case  only  three  of  the  snbecribers  to  the 
memorandnm  of  agsociation  appointed  the  directors,  whereas  in  the 
ease  before  na  fonr  of  the  anoficribers  elected  three  directors,  and 
the  others  were  elected  by  these  three;  the  directors  therefore 
were  elected  by  a  majority  of  the  subscribers ;  and  I  know  of  no 
role  of  law  preyenting  the  majority  of  a  body  from  binding  the 
minority.  It  may  be  said  tliat  tne  appointment  of  Heseltine, 
Eyeritt,  and  Fry  was  inyalid,  unless  they  had  a  qualification ;  but 
I  think  tiiat  they  were  added  to  the  number  of  ''  first "  dir^tors 
within  the  meanmg  of  the  69th  of  the  articles  of  association,  and 
that  they  did  not  need  any  qualification.  It  has  been  further  con- 
tended wat  on  the  28th  of  October  only  two  directors  existed.  I 
sgree  that  no  yalid  qnorom  had  been  appointed,  and  that  there  was 
no  power  to  act  by  a  quorum ;  but  if  the  board  consisted  of  three 
me^n,  two  of  the^  being  th«  majority,  might  act;  for  the 
articles  of  association  direct  that  the  board  shall  consist  of  not  less 
than  three  directors,  and  that  the  business  of  the  company  shall  be 
transacted  by  the  board,  and  I  think  it  sufiicient  that  the  majority 
acted.  Then  Fry's  resignation  created  a  casual  yacancy  withm  the 
meaning  of  the  72d  article,  and  it  was  lawful  for  the  continuing 
board  to  act  until  the  proper  number  of  the  board  should  be  filled 
up.  This  circumstance  makes  a  diSerence  between  the  present 
case  and  all  the  others  cited  before  us,  in  which  the  powers  of 
boimis  of  directors  haye  been  discussed.  Moreoyer  the  defendant 
was  present  at  the  meeting  in  Noyember,  and  it  seems  to  me  that 
what  then  happened  was  sufScient  to  bind  him.  Suppose  that  he 
had  made  no  application  for  shares;  what  then  took  place  was 
-eauiyalent  to  an  allotment  to,  and  an  acceptance  by,  the  defendant 
of  the  shares.  He  joined  in  the  allotment  to  himself.  It  has  been 
argued  that  is  insuflScient,  because  at  the  meeting  in  Noyember 
omy  two  directors  of  the  company  existed,  if  the  defendant  bad 
not  preyiously  become  a  director,  and  the  two  directors  were  in- 
snfiicient  to  appoint  a  third ;  but  I  think  that  this  objection  is 
disposed  of  by  the  same  reasoning  as  I  haye  already  used  against 
the  other  objections  urged  on  behaK  of  the  defendant.  But  I  will 
assume  that  the  defendant  was  not  qualified  to  be  a  director,  and 
that  he  did  not  accept  the  shares  at  the  meeting  in  Noyember ; 
neyertheless  he  acted  as  a  director,  and  did  so  bona  nde  and  with  the 
intention  of  discharging  the  duties  of  a  director.  Under  this  state 
of  circumstances  I  think  that  the  reasoning  of  Lord  Cairns  in 
Murray  v.  Bush,  Law  Eep.,  6  H.  L.  C.  37,  at  pp.  69,  70,  applies. 
I  prefer  to  follow  the  doctrine  laid  down  by  him  rather  than  that 
laid  do¥m  by  Lord  Chelmsford  in  the  same  case.  I  think  that  the 
defendant  was  bound  by  his  acting  as  director ;  in  this  point  of 
yiew  also  it  must  be  taken  that  he  joined  in  the  allotment  to  him- 
self, and  I  think  that  he  is  estopped  from  denying  his  liability.  I 
feel  more  strongly  upon  this  point  than  the  Lord  Chief  Justice 
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aypeara  to  do.  As  to  this  question,  and  with  regard  to  the  case^ 
oted  before  us^  I  wish  to  say  that  I  am  nnable  to  agree  with  How- 
beach  Coal  Go. «.  Teagae,  5  H.  &  N.  151,  29  L.  J.  ^Sx.)  137,  bat 
I  agree  with  in  re  Great  Oceanic  Telegraph  Co.,  Harward*8  Gase^ 
law  Bep.  30  Eg.  316,  and  in  re  British  and  American  Telegraph 
Col,  Fowler's  Case,  Law  Eep.  14  Eq.  316 ;  these  cases  show  that 
the  def aidant  must  be  taken  to  have  sQlotted  to  himself  and  to  hare 
aoeepted  the  shares.  The  facts  fall  within  the  ordinary  rnle  of 
estopmel,  and  the  defendant  cannot  be  allowed  to  say  either  that 
the  shares  were  not  aflotted  to  him,  or  that  he  did  not  accept  them. 
Upon  all  the  ^[rounds  which  have  been  aigaed  before  ns,  the 
appeal  most  be  disniisBed. 

HoLKKB,  L.  J. — After  the  elaborate  jndgment  delivered  by  the 
Lofd  Chief  Jnstioe,  and  after  the  remaps  of  Brett,  L.  J.,  I  do  not 
propose  to  go  into  the  fiu!ts.  I  wish,  however,  to  make  a  few  ob- 
aenradons  as  to  the  power  of  the  board  of  directors  to  act  by  a 
majority.  Upon  tnmmg  to  the  articles  of  association,  I  find  by 
die  9d  that  ^  ooazd'*  means  the  directors  assembled  for  the  trans- 
aeti<m  of  bnsineaB ;  by  the  62d  ^  the  bnsiness  of  the  company  shall 
be  managed  by  the  board ; "  by  the  68th  ^^  the  nnmber  of  the  board 
shall  not  DC  less  than  three  nor  more  than  seven."  It  is  said  that 
when  the  board  consists  of  three  members,  it  is  sufficient  if  the 
majority  act  on  behalf  of  the  board.  In  my  opinion  the  better  view 
is  toat  the  articles  of  association  direct  that  the  bnsiness  of  the  com- 
pany shall  be  managed  by  not  less  than  three  directors,  and  that 
the  shares  mnst  not  be  allotted  by  less  than  three.  I  think  that  the 
bnsineGB  of  the  company  cannot  be  said  to  be  managed  by  the  mini- 
mum nnmber  allowed  by  the  articles,  when  one  person  is  absent ; 
it  would  not  thai  be  a  board  of  three. 

In  aU  the  other  reasons  of  the  Lord  Chief  Justice  and  Brett,. 
L.  J.,  I  snbrtuitially  concnr. 

Appeal  dismififlwL 


WiLKlNBOK 

Hull,  src,  Railway  ahd  Dock  Compakt. 

iL.IL,  90  GSUm.  Dtf.  S23.    JTonA  10,  1882.) 

Laads  raqnired  by  a  railway  company  for  aocommodation  works  are  lands 
iMoiied  for  the  purposes  of  **  the  undertaking^  or  '' of  the  railway." 

Sverr  wotk  whidi  a  railway  company  is  empowered  to  do,  not  merely 
what  it  is  compelled  to  do,  is  a  purpose  of  the  undertaking. 

The  word  ''aeoeaavy'*  in  the  S8th  section  of  the  Railways  Clauses  Con- 
aolidalioii  Act,  1845,  refers  to  the  obligation  to  make  good  the  interruptiott. 


WILKINSON  V.  HULL,  ETC.,  BY.  AND  DOCK  CO,  605 

ftnd  does  not  confine  the  company  to  any  particular  mode  of  doing  the  worla. 
Where  there  are  several  modes  of  doing  the  works,  the  company,  acting  nnder 
the  advice  of  their  engineer,  are  the  sole  judges  which  mode  should  be 
adopts ;  but  if  they  do  not  act  bona  fide  the  Court  will  interfere. 
A  railway  company  having  intersected  the  lands  of  two  adjoining  land- 


owners, A.  and  B.,  by  an  embankment,  proposed  to  connect  the  severed 
portions  of  A.'s  land  by  an  arch  through  the  embankment,  and  to  give  B.  a 


proposed 

Imeated.     A.  objected  to  this  arrangement  as  being  beyond  the  powers  of  the 
company : 

Hdd  (reversing  the  decision  of  Kay,  J.),  that  the  company  had  power  to 
take  the  strip  of  land  compulsorily  for  the  proposed  purpose. 

The  plaintiff  and  Mr.  Davey  were  tlie  owners  of  two  adjoining 
fields  near  Hull,  across  wbieli,  on  an  embankment,  the  Hull, 
Bamsley,  and  West  Biding  Junction  Bailway  was  intended  to  pass 
diagonally,  as  shown  in  the  plan.  The  company  was  established  in 
1880  by  the  statute  43  &  44  Vict.  c.  excix.,  which  incoi-porated  the 
Lands  Clauses  Consolidation  Act  and  Eailways  Clauses  Consolida- 
tion Act,  1845.  It  was  originally  intended  to  give  each  of  the  two 
landowners  a  separate  occupation  bridge,  or  archway,  under  the 
embankment ;  but  the  company  afterwards  proposed  to  place  Mr. 
Wilkinson's  bridge  near  the  boundary  of  the  two  fields,  and  to 
take  two  small  pieces  of  his  land  on  each  side  in  order  to  ^ve  Mr. 
Davey  access  to  the  bridge,  and  they  accordingly  served  Mr.  Wil- 
kioson  with  notice  to  treat  for  these  two  pieces  of  land,  being  those 
shaded  in  the  plan.  Mr.  Wilkinson  brought  an  action  to  restrain 
the  company  from  taking  proceedings  under  their  notice  to  treat, 
and  moved,  before  Mr.  Justice  Kay,  for  an  injunction  accordingly. 

The  piece  of  land  proposed  to  be  taken  was  included  in  the  lands 
delineated  in  the  companv's  act ;  by  the  5th  section  of  which  the 
company  were  empowered  ^  to  take  and  use  such  of  the  lands  de- 
hneated  as  might  be  required  for  the  purposes  of  their  undertak- 
ing." Affidavits  were  filed  by  the  engineer  of  the  company  in 
which  he  stated  that  the  works  proposed  were,  in  his  opinion, 
reasonable  and  proper  accommodation  works,  and  the  mode  in 
which  it  was  proposed  to  make  them  was  a  reasonable,  proper,  and 
usual  mode  of  making  them ;  and  further,  that  the  said  land  was 
bona  fide  required  for  the  purpose  of  the  said  works.  He  also 
stated  that  it  would  be  impossible  to  construct  an  archway  on  Mr. 
Davey's  land  without  either  altering  the  level  of  the  railwav  or 
lowering  the  road  below  the  level  of  the  ground,  which  woula  be 
attended  with  great  expense,  and  in  the  latter  case  the  road  under 
the  archway  would  be  liable  to  be  flooded  by  accumulations  of  water. 

The  motion  was  heard  before  Mr.  Justice  Kay,  on  the  17th  of 
February,  1882. 

Ince,  Q.  C,  and  Solomon,  for  the  plaintifi. 

Maenaghten,  Q.  C,  and  Borthwick,  for  the  railway  company. 
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Kat,  J. — ^lliis  case  involyeB  a  qaestion  of  oonsidenLUe  inteiest 
and  importanoe  which  I  dionld  oertainlj  hesitate  to  deeide  upon 
an  intenoeatory  motion  if  it  were  not  that  both  parties  desire  me 
to  do  aoy  and  toat  I  hare  been  much  assisted  by  t^e  very  able  ami- 
ment  ma  each  ode.  [His  Lordship  then  stated  the  facts  of  m 
tmeJ]  Of  conrse  the  a  oestion  is  wnetlier  the  company  have  power 
nnder  tlieir  act  of  Paniament  to  take  those  strips  of  hmd.  I  am 
toU  that  their  act  is  in  the  nsnal  form  which  was  observed  nponin 
Loid  Beanchamp  v.  Great  Western  Ey.  Co.,  Law  Sep.,  3  ch.  745 ; 
and  that  the  same  or  equivalent  words  are  in  the  spedal  act  in 
this  case ;  and,  therefore,  the  qaestion  is  whether  these  two  addi- 
tioDal  s^ijpe  of  hmd  on  each  side  of  the  embankment  of  the  rail- 
way  which  the  eompany  now  propose  to  take  are,  within  the  mean- 
ing of  the  BailwavB  Clanses  Consolidation  Act,  "  necessaiy  for  the 
poiposes  thereof,''  which,  as  Lord  Hatherley  says,  may  be  taken  as 
meaning  either  ^for  the  purposes  of  the  company,"  or  ^  for  the 
purposes  of  the  acts  empowering  the  company."  Now  the  ques- 
tion in  that  case  came  before  the  Court  of  Appeal  in  a  rather  diner- 
ent  form.  [His  Lordship  then  stated  the  facts  of  that  case,  observ- 
ing that  it  was  an  application  to  the  Court  to  treat  a  piece  of  land 
throngh  which  the  railway  company  had  made  a  road  as  superfluous 
land,  becanse  according  to  the  argument  the  company  could  not  have 
taken  it  cmnpukorily,  and,  therefore,  it  must  be  treated  as  super- 
fluous land,  and  so  belonged  either  to  the  adjoining  landowner,  or 
anybody  who  was  entitied.  Lord  Hatherley  said  that  this  was  not 
the  simple  case  of  actually  taking  a  piece  of  land  for  the 
pnrpoee  of  making  the  road,  but  it  was  the  case  of  making  a  road 
OTv  land  which  had  been  originally  taken  for  the  purpnose  of 
mining  an  embankment.  His  lordship  then  read  the  principal 
parts  of  the  judgment  in  that  case,  observing  tliat  it  was  evident 
that  the  Clenenwell  trustees  had  land  on  the  other  side  of  the 
railway  to  which  communication  might  be  made  by  an  archway, 
and  that  in  tlie  supposed  case  there  would  have  to  be  a  tunnel 

Sing  lengthways  under  the  line  in  the  course  of  the  old  road,  and 
at  Lord  Justice  Selwyn  seemed  to  agree  in  the  decision.    His 
lordship  then  proceeded :]     I  read  that  case  as  establishing  th^e 
propositions.    Making  accommodation  works  is  an  act  which  the 
company  are  by  the  sixty-eighth  section  of  the  Railways  Clauses 
Consolidation  Act^  1S45,  compellable  to  do.    If  the  only  way  of 
doinfir  this  is  by  taking  the  land  of  a  third  person,  they  may  take 
that  land  under  their  compulsory  powers.    li  there  are  two  modee 
of  doing  them,  one  extremely  inconvenient  to  the  landowner,  and 
costly  to  the  company,  and  another  more  convenient  to  the  land- 
owner and  cheaper  to  tlie  company,  which  latter  mode  involves 
taking  land  but  the  former  does  not,  they  may  still  take  the  land. 
But  it  there  is  a  mode  of  making  a  communication  which  is  more 
convenient  to  the  landowner,  but  not  equally  convenient  to  the 
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raOway  oompanj,  then  they  may  not  take  land  for  the  purpose  of 
making  anotner  commnnication  which  is  more  convenient  to  them. 
And  Siat  seema  to  me,  if  I  may  ventnre  to  Bay  so,  a  very  sensi- 
ble oonstrnction  of  the  Act ;  because  in  that  last  case  they  are  not 
taking  land  for  the  purposes  of  tlie  Act,  and  are  not  taking 
land  for  anything  which  they  are  liable  to  do  under  the  Act, 
but  they  are  taking  land  for  their  own  convenience,  and  for  the 

Surpoee  of  enabling  tliem  to  make  a  communication,  not  in  the  or- 
inary  way,  but  in  a  way  which  will  save  their  own  pockets. 

Now  these  are  the  principles  of  law,  by  which,  as  it  seems  to  me, 
I  am  bound  according  to  that  decision,  and  which  I  must  apply  to 
this  case.    And  what  is  it  that  the  railway  company  are  proposing 
to  do  here?    In  the  case  of  land  severed  by  an  embankment,  the 
obvious  and  most  convenient  mode  to  the  landowner  would  be  to 
make  an  archway.    To  give  him  a  roundabout  passage  through  an- 
other man's  lana  by  an  archway  not  immediately  communicating 
between  the  two  severed  portions  of  his  land,  cannot  possibly  be  as 
convenient  a  mode  of  commnnication  as  to  make  an  archway  on 
his  own  land ;  and  I  tliink  it  is  quite  obvious,  and  I  do  not  think  it 
was  at  all  denied,  tliat  the  purpose  of  the  railway  company  is,  not 
to  provide  the  landowner  with  a  more  convenient  communication, 
or  indeed  with  a  communication  ^equally  convenient,  but  their  real 
purpose  and  object  is  to  escape  an  expense  of  £1,000,  and  to  do 
that  which  is  cheaper  and  more  convenient  to  themselves.    Pai*t 
of  the  argument  addressed  to  me  as  to  the  possible  inconveniences 
which  might  occur  from  a  severance  of  small  pieces  of  land,  and  so 
on,  seems  to  me  to  be  completely  answered  by  the  ninety-third 
and  ninety-fourth  sections  of  the  lands  Clauses  Consolidation  Act, 
which  provide  for  the  purchase  of  severed  portions  of  land.     [His 
lordship  read  the  sections.]     So  that  in  tuis  very  case  the  argu- 
ment which  was  used  that  the  railway  company  may  be  put  to 
very  considerable  expense  in  making  that  which  I  will  call  the  ob^ 
vious  communication,  is  not  any  argument  against  the  view  taken 
by  Lord  Hatherlev ;  because  the  answer  is  that  they  are  not  com- 
pelled to  make  the  archway,  they  may  take  the  whole  land,  and 
uaving  bought  it  they  may  sell  it  again,  perhaps  as  improved  land, 
and  so  realize  the  price  which  they  paid. 

Therefore  I  come,  on  the  whole,  to  the  conclusion  that  they  are 
not  compellable  to  make  these  approaches  in  this  way ;  it  is  not  the 
most  convenient  way  for  the  owner  of  the  portions  of  that  land  so 
severed,  and  the  talung  these  slips  of  land,  therefore,  is  not  a  tak- 
ing for  the  purposes  of  the  act,  but  is  a  taking  for  the  purposes 
of  the  company,  to  save  them  the  expense  of  making  the  obvious 
and  more  convenient  communication. 

I  accordingly  repeat  what  Lord  Hatherley  intimates  is  the  law, 
with  which  I  respectfully  say  I  entirely  agree,  that  the  company 
has  no  power  to  take  compulsorily  land  for  the  purposes  of  its  own 


BOB      wiLKiHSoir  9.  mrUf,  etc.,  rt.  and  dock  co. 

eoDTVuenoe,  and,  theref ore,  I  must  grant  the  injnnction  which  h» 
been  asked  for  id  this  case. 

From  this  order  the  defendants  appealed.  The  appeal  was 
heard  on  the  9th  of  March,  1882.  Before  the  hearing  of  the  ap- 
peal an  affidayit  was  filed  by  Mr.  Davey  in  which  he  said  that  the 
plan  proposed  by  the  companpr  wonid  be  more  oonvenient  to  him 
than  that  propoeed  by  the  plamtifE^  and  that  he  had  no  objectioa 
to  it. 

Macnaghten,  Q.C.,  and  Borthwick,  for  the  appellants. 

Under  the  Railway  Clauses  Consolidation  Act,  1845.  s.  68,  we 
are  eompdled  to  make  neoeasaiy  commnnications  for  the  benefit 
of  lands  the  use  of  which  is  interrupted  by  onr  railway.  We  are 
doing  what  is  necessary,  not  merely  something  which  it  is  economi- 
eal  to  ns  to  do,  as  in  ]Penwick  v.  East  London  By.  Co.,  Law  Bep. 
90  Eq.  5M,  and  Pogh  v.  Golden  Valley  By.  Co.,  15  CL  D.  330. 
The  making  accommodation  works  is  one  of  the  ^^  purposes  of  the 
aebL**  Lora  Beanehamp  v.  Oreat  Western  By.  Co.,  Law  Bep.,  3  CL 
745.  The  eompany  are  the  judges  within  reasonable  limits  as  to 
tlie  way  in  wbich  ueir  works  can  beet  be  carried  ont,  and  the  eyi-* 
denee  ftare  is  strong  that  the  mode  which  the  company  is  adopting 
is  the  most  reasonable  way. 

Thej  were  then  stopped  by  the  conrt. 

Inee,  Q.C.,  and  Solomon,  for  the  plaintiff : 

Hue  ease  is  within  the  principle  of  Eyersfield  v.  Mid-Sussex  Bj. 
Co.^  1  Giff.  133 ;  3  De  6.  &  J.  286,  which  is,  that  the  company  is 
not  entitled  to  nae  its  compulsoiy  powers  so  as  to  carry  out  its 
works  in  the  most  eoonominal  way  withont  r^ard  to  other  consid' 
eradona.  There  is  a  chain  of  cases,  commencing  with  Dodd  «. 
Salisbanr  and  Yeovil  By.  Co.,  1  GifL  158,  establishing  that  a  com- 
mny  eannot  use  its  powers  to  accomplish  a  subsidiary  object 
Vane  r.  Codxnnoath,  etc,  By.  Co.,  13  W.  B.  1015,  is  an  instance 
of  this^  Although  the  words  of  sec  16  are  very  general,  the  com- 
panr  mua  show  that  the  works  to  be  done  are  necessary  for  the 
purposes  of  the  nndertaking,  otherwise  the  compulsoiy  powers  do 
noc  arise.  La  the  present  c^^e  the  engineer  does  not  certify  that 
the  proposed  wxirkB  are  necessary,  bnt  only  that  they  will  cost  the 
cvvnpany  leas  than  if  the  arch  was  made  through  the  other  part  of 
the  embankment  That  is  not  sufficient.  The  company  haye  no 
r^t  to  ineoaTenienoe  or  injure  landowners  merely  to  saye  them- 
$^res  expense :  Lord  Beanehamp  «.  Great  Western  By.  Co.,  Law 
Rer^  S  Ck  715;  Pngh  v.  Golden  VaUey  By.  Co.,  15  Ch.  D.  330; 
Ri,  r.  Wyrombe  Bv.  Co.,  Law  Bep.,  2  Q.  B.  310 ;  Stockton  and 
l^aKiT^oii  Rt,  Co.  t*  Brown,  9  H.  L  C.  246. 

Jss^su  M."^ — ^This  is  an  appeal  from  a  decision  of  Mr.  Justice 
Kay  w:;h  respect  to  &e  ri^ts  of  a  nulway  company  to  take  land 
Trie  raSwar  ci^npany  gaye  notice  to  take  two  strips  of  land  ad- 
virds^  U>  their  railway,  whieh  strips  of  land  are  within  the  limits 
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of  the  land  which  they  have  power  to  take  compnlsorilj  for 
the  purpoees  of  their  railway.  The  landowner  objects  and  says  ; 
^  Yon  are  going  to  take  this  land  for  the  purpose  oi  making  acorn- 
mnnication  between  the  lands  of  an  adjoining  landowner,  Mr. 
Dayey,  whose  lands  yon  have  seyered ;  you  can  make  that  commu- 
nication otherwise  by  means  of  an  arch  on  his  land;  you  are 
not  entitled  to  take  my  land,  for  it  is  not  required  for  the 
purposes  of  your  act."  That  is  the  contention.  It  appears  \o  me 
that  when  you  look  at  the  act  of  Parliament  that  contention  is  not 
well  founded.  The  real  question  is,  whether  taking  the  land  for 
this  purpose  is  taking  the  land  for  the  purposes  of  the  railway — 
for  tne  purposes  of  the  undertaking.  Now,  independently  of  the 
decisions,  I  should  haye  come  to  the  conclusion,  from  the  words  of 
the  Bailway  Clauses  Consolidation  Act  itself,  that  taking  land  for 
the  purpose  of  making  accommodation  works,  which  the  company 
was  liable  to  make,  or  eyen  had  power  to  make,  was  a  taking  of 
land  for  the  purposes  of  the  undertaking  and  of  the  Act.  The  six- 
teenth section  of  that  Act  says,  ^^  subject  to  certain  proyisions,  it  shall 
be  lawful  for  the  company,  for  the  purpose  of  constructing  the  rail- 
way or  the  accommodation  works  connected  therewith  hereinafter 
mentioned,  to  execute  any  of  the  following  works."  There  we  find 
no  distinctiou  wliateyer  between  the  railway  itself  and  the  accom- 
modation works,  they  are  classed  together,  and  under  the  word  ^^  rail- 
way" has  always  been  included  all  such  works  connected  with  the 
railway  proper  as  the  company  haye  power  to  construct.  As  re- 
gards accommodation  works,  I  do  not  find  anything  in  the  Act 
which  negatiyes  this,  that  the  company  may  make  a  bargain,  as  they 
constantly  do,  with  landowneriB  as  to  the  accommodation  workj9 
they  are  to  construct,  but  when  we  come  to  the  sixty-eighth  sec- 
tion there  is  a  compulsion  on  the  company  to  make  certain  accom- 
modation wor^  Now  what  are  they  ?  The  section  says,  "  The 
company  shall  make  and  at  all  times  thereafter  shall  maintain 
the  following  works  for  the  accommodation  of  the  owners  and 
occupiers  of  land  adjoining  (that  is  to  say),  such  and  so  many 
conyenient  gates,  bridges,  arches,  culyerts,  and  passages  oyer, 
under,  or  by  the  sides  of  or  leading  to  or  from  the  railway 
as  shall  be  necessary  for  the  purpose  of  making  good  any 
intermptibns  caused  by  the  railway  to  the  use  of  me  lands 
through  which  the  railway  shall  be  made."  It  appears  plain  to 
me  £rom  the  language  oi  the  act  that  the  word  ^'  neces^iry"  ap- 
plies only  to  the  making  good  interruptions,  and  supposing  they 
ean  make  good  the  interruptions  in  two  or  three  wayi^  who  is  to 
ehooee  ?  Clearly  the  company,  that  is,  the  company  acting  under 
the  adyioe  of  their  engineer.  They  are  to  choose  which  way  the 
works  are  to  be  done.  If  the  way  proposed  is  not  conyenient  to 
the  landowner  he  can  apply  to  the  magistrate  under  the  sixty-ninth 
clause;  but  assuming  each  way  is  conyenient,  that  is,  that  they 
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the  limit  of  tbeir  poweiBi  wliy  ahoald  they  not  bujthe  landl    Itis 
exicd J  within  the  poiriew  of  the  act,  and  to  carr^  ont  one  of  the 
porpo^es  of  the  Act.     If  there  had  been  no  authority,  as  I  said  be- 
fore, I*£iioiild  hare  arrived  at  the  same  conclnsion;  but  it  appears 
to  me  the  case  of  Lmd  Beanchamp  v.  Great  Western  By.  Co^  Law 
Bep.  3  Ch.  745,  is  a  most  distinct  authority.     In  that  case  the  com- 
pany had  bou^it  the  land  in  question  for  the  purpose  of  making 
an  embankment.     They  abandoned  their  intention  as  to  making 
the  embankment.    Wluit  was  the  result !    If  they  had  not  wantea 
the  land  for  any  other  purposes  of  their  act  it  would  have  become 
superfluous  land,  but  mey  said,  ^  We  do  want  it  for  another  pur- 
po^.«  we  want  it  to  connect  serered  land  of  the  Yestiy  of  ClerKen- 
welL**    They  had  beoi  taking  this  land  fromLord  Beanchamp,  and 
the  ease  was  decided  on  that  ground  only,  that  is,  that  they  could 
haTe  takm  it  for  that  purpose  originally,  and  therefore  tliat  they 
might  keep  it  for  that  purpose.    It  was  not  decided  on  the  ground 
that  they  nad  already  Doucht  it  and  could  keep  it,  but  it  was  be- 
cause they  mj^rht  have  bou^t  it  for  that  purpose  and  could  use  it 
In  that  case  D>rd  Beauchamp^s  land  lay  between  two  portions  of 
the  land  of  the  Vestry  of  Clerkenwell,  and  the  comnany  proposed 
to  connect  the  lands  of  the  Yestry  of  Clerkenwell  wnicn  nad  been 
»eTered  by  the  railway  by  making  an  occupation  road  through  the 
land  of  Lord  Beanchamp.     It  is  the  exact  case  we  haye  here.    In 
fact  I  can  see  no  distinction  between  the  two  cases.    It  was  si^- 
gested  there  as  it  is  suggested  here,  that  the  communication  couM 
be  made  in  another  way.    Xo  doubt  it  could.     But  it  was  said,  and 
said  very  truly,  that  to  make  the  communication  through  a  horse- 
^hoe  arcli.  wliich  was  the  way  that  they  proposed,  would  be  incon- 
venienty  that  is,  comparatiyely  inconyenient     It  was  not  suggested 
that  the  arch  would  not  haye  restored  the  communication  which 
had  been  interrupted,  nor  was  it  su^ested  that  cattle  and  people 
could  not  walk  through  the  arch  wiuiout  inconyenience,  but  what 
I  understand  Lord  Hatherley  to  mean  is,  that  it  would  be  less  ocm- 
venient  and  more  expensiye  if  the  company  were  compelled  to  do 
it,  and  he  said  they  had  the  choice.    In  the  present  case  we  haye 
similar  evidence.    Both  the  engineer  and  tne  neighboring  land- 
owner say  what  they  propose  to  do  would  be  more  conyenient. 
That  is  a'matter  of  opinion,  but  it  is  a  matter  which  the  company 
or  the  engineer  who  adyises  it  is  entitled  to  settle.     What  Lord 
Hatherley  says  is  (Law  Eep.  3  Ch.  749),   "  What  duties  are  im- 
posed upon  tiie  company  by  the  general  act  ?"    Then  after  reading 
the  ^Srh  section  he  says:  ^^Now  a  case  might  well  occur  which 
would  not  be  yery  different  from  what  has  occurred  here,  the  cue 
of  twi^»  fields  on  the  eastern  side  of  the  railway,  being  the  whole 
property  of  the  landowner,  and  haying  their  only  communication 
oyer  a  narrow  strip  of  land  running  north  and  south,  and  of  the 
company  taking  this  strip  for  the  purpoeesof  their  act  so  as  entirely 
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to  block  up  the  oommnnication ;  the  company  then  would  be  com- 
pelled to  nnd  accommodation  for  the  owner,  and  if  they  conld  not 
acqnire  the  land  of  a  third  person  for  the  purpose  of  effecting  the 
communication,  they  might  oe  brought  to  a  standstill,  or  obliged  at 
great  expense  to  make  an  inconvenient  communication  by  means  of 
archways  passing  under  the  line."  Now  we  were  gravely  asked  to 
construe  tnat  in  this  way,  that  they  miffht  be  under  the  obligation 
to  make  something  that  is  not  convenient.  That  is  in  the  vexy 
teeth  of  the  words  of  the  Act.  His  Lordship  could  not  have  meant 
that  Their  object  is  to  make  convenient  arches,  etc.  He  did  not 
mean  that  they  were  under  the  obligation  to  make  an  inconvenient 
commtmication.  What  he  meant  was,  it  was  enough  that  they  are 
doing  something  much  more  convenient  and  much  better  than 
what  they  could  have  done  if  they  had  not  acquired  the  land. 
Then  he  says  (Law  Kep.  3  Ch.  750) :  "  It  was  argued  that  if  the 
company  conld  take  Ix>rd  Beauchamp's  land  for  the  purpose  of  a 
communication  between  the  severed  lands  of  another  landowner, 
they  would  be  entitled  to  cut  Lord  Beauchamp^s  land  in  two  hj 
making  a  communication  through  the  middle  of  it,  and  that  this 
unreasonable  result  shows  by  rednctio  ad  absurdum  that  such  a 
power  cannot  exist.  The  answer  to  that  is,  that  though  the  com- 
pany while  acting  bona  fide  are  the  sole  judges  what  land  they  re- 
quire for  the  purpose  of  their  works,  the  court  can  interfere  when 
it  sees  mala  ndes,  and  the  making  the  communication  in  the  wapr 
suggested  clearly  would  not  be  bona  fide.  Then  the  question  is 
whether  the  making  accommodation  works,  which  the  company 
are  compelled  to  ms^e,  is  one  of  the  purposes  of  their  acts  ?  1  take 
it  that  whatever  they  are  compellable  to  do  is  a  plain  purpose  of 
their  act,  though  it  may  be  well  argued  it  is  not  a  purpose  of  the 
act  to  do  for  their  own  accommodation  anything  which  they  are  not 
compellable  to  do,  and  accordingly,  diougn  the  45th  section  of  the 
Railways  Clauses  Consolidation  Act  gives  power  to  purchase  land 
for  extraordinary  purposes,  it  does  not  give  the  company  power  to 
take  it  compulsorily,  tne  acquisition  of  mud  for  those  extraordinary 

furposes  not  being  essential  to  the  undertaking."  As  I  said  before, 
go  further  than  that.  I  say  whatever  the  company  has  power  to 
do  the^  may  take  the  land  for ;  but  in  the  present  case  the  company 
are  doin^  that  which  tixey  are  compellea  to  do,  and  which  it  has 
been  decided  that  they  may  take  the  land  for.  That  is,  as  I  said, 
according  to  the  decisions ;  but  at  the  same  time  I  repeat  that  if 
there  had  been  no  such  authorities  I  should  have  come  to  the  same 
conclusion. 

Cotton,  L.  J. — ^I  think  the  order  appealed  from  was  wrong  and 
must  be  ^scharged.    That  order  restrains  the  company  from  tak- 
ing certain  lands.    By  the  private  act  the  company  has  power  to 
t£e  all  lands,  within  the  prescribed  limits,  whicn  may  be  required 
eA.  AS.  ROM.— 88 
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for  the  pnrpoee  of  the  undertaking,  and  the  simple  question  ire 
have  to  consider  is,  of  coarse  having  r^ard  to  the  decided  caaes, 
whether  this  land  is  required  for  tiie  bona  fide  purposes  of  the 
undertaking,  and  the  purpose  of  the  undertaking  for  which  it  is 
said  to  be  required  is  to  provide  accommodation  works  which  &e 
68th  section  of  the  Railways  Clauses  Consolidation  Act  incorpo- 
rated with  ^e  special  act  requires  the  company  to  make. 

Now  I  quite  agree  with  the  Master  of  the  Bolls  that  it  is  not 
necessary  to  show  that  the  works  in  question  are  required  to  be 
made,  that  ia  to  say,  that  the  company  can  be  compelled  to  make 
them.  In  my  opinion  everything  which  is  reasonably  required  for 
the  purpose  of  completing  the  undertaking  which  the  company  are 
authorized  to  make,  is  Smd  required  for  the  purposes  of  the 
undertaking;  but  here  it  is  subject  to  the  questions  which  have 
been  raised. 

Acoonmiodation  works  are  woiks  which  the  company  are  not 
only  authorized  to  make,  but  which  they  are  required  to  make. 
The  section  requires  that  they  shall  make  so  many  convenient  gates, 
arches,  and  passages  as  sliall  be  necessary  for  the  purpose  of  making 
good  any  interruptions  caused  by  the  railway. 

I  mention  here — ^because  I  think  that  (possibly  in  consequence  of 
the  affidavit  of  Mr.  Davey  now  before  us  not  bemg  then  before  the 
court)  Mr.  Justice  Kay  lias  dealt  with  the  case  as  if  this  was  not  a 
convenient  mode  of  restoring  the  communication  for  Mr.  Davey, 
whose  lands  have  been  inteisected — ^that  there  has  been  an  affidavit 
filed  since  the  motion  was  before  Mr.  Justice  Kay,  which  states  that 
Davey  is  perfectly  satisfied  with  this,  and  states  also  that  in  his 
opinion  it  is  more  convenient  than  the  ordinary  mode  whidi  would 
be  possible,  namely,  making  an  archway  under  the  embankment 
immediately  connecting  the  severed  portions  of  his  land.  If  there 
were  not  that  affidavit,  it  might  be  a  question  whether  the  land- 
owner is  satisfied  with  this  mode  of  communication,  and  he  mu^ 
take  the  proceedings  pointed  out  by  the  Act;  but  even  if  there  had 
not  heea  that  affi&vit,  I  should  say  we  are  not  to  consider  the 
landowner  unless  he  is  objecting. 

We  are  to  consider  whether,  without  any  objection  by  him,  and 
any  evidence  before  us,  we  should  be  justified  in  saying  that  this 
land  is  not  required  for  any  purposes  of  tiie  undertaking.  To  my 
that  to  enable  the  company  to  ta&e  this  land  it  must  be  raown  that 
it  is  necessary  to  take  it,  is  rather  an  erroneous  way  of  aigningon 
the  68th  seetkm.  The  communieation  is  to  be  suen  as  is  neeessHT 
for  restoring  the  interrupted  conmiunication  between  the  intemdea 
lands, — necessary,  that  is  to  say,  to  restore  in  a  convenient  and 
proper  Wi^,  having  regard  to  die  faets  of  the  ease,  the  eoimnmieir 
tion  between  the  lands,  and  when  once  tfaKt'  is  eMibliriied,  the  leng 
series  of  cases,  as  well  as  coreunon  scHise*  atid^  prifidpk,  lay  dbwn 
iftat  yoti  must  leave  the  engineer  of  tlia  ecMipfiiy,  wh»  is  intrasted 
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with  the  power  of  execnting  the  works  authorized  hj  the  Act  of 
Parliament,  the  duty  of  determining  in  what  particular  way  the 
company  will  do  that  which  is  authorized  by  the  act.  Here  it  can- 
not De  doubted  that  an  arch  somewhere  under  the  embankment  of 
the  railway  company  is  required  and  is  necessary  for  the  purposes 
of  restoring  the  communication.  When  once  that  is  arrived  at, 
taking  the  principle  laid  down  by^  Lord  Cranworth,  that  for  the 

fmrpose  of  doin^  that  work  which  is  authorized  by  the  Act  of  Par- 
iament  the  engineer  must  determine  what  land  is  required  for  the 
purpose,  this  order  is  shown  to  be,  in  my  opinion,  eiToneous.  A 
great  deal  of  stress  was  laid  on  that  word  ^^  necessary ;"  but  in  the 
pass^e  from  the  Judgment  in  Stockton  and  Darlington  Ry.  Co.  v. 
brown  (9  H.  L.  C.  246)  quoted  Ky  the  Master  of  the  Rolls,  Lord 
Cranworth  says  that  discretion  must  be  left  to  the  engineer.  So 
Aat  even  if  tne  word  ^^  necessary"  which  is  found  in  the  68th  sec- 
tion had  been  the  word  used  in  the  special  act  in  the  clause  giving 
them  the  power  to  take  lands,  the  result,  in  my  opinion,  would  have 
been  just  the  same.  But  we  are  not  driven  to  ttiat.  In  this  act  it 
is  simply  that  this  is  ^^  required  for  the  purposes  of  the  undertak- 
ing," the  undertaking  including  the  accommodation  works  and 
those  being  necessary,  it  is,  having  regard  to  the  decided  cases,  for 
the  engineer  of  the  company  to  say  what  land  is  to  be  taken. 

It  is  said  that  it  Would  lead  to  an  absurdity,  that  you  might 
have  an  engineer  certifying  that  a  strip  of  land  was  required  for 
an  entirely  unreasonable  purpose.  But  what  is  left  to  the  discre- 
tion of  the  engineer  is  limited  by  the  decided  cases  and  common 
sense.  If  you  see  he  is  taking  land  which  is  not  required  for  the 
purpose  01  restoring  the  interrupted  communication,  then  the 
court  ought  to  come  to  the  conclusion  that  he  is  not  acting  in  an 
honest  exercise  of  the  discretion  left  to  him,  but  for  some  other 
purpose,  and  will  not  then  give  that  weight  to  his  affidavit  which 
will  be  given  to  it  when  the  court  sees  no  ground  for  supposing  he 
IB  acting  otherwise  than  honestly. 

I  would  add  a  few  words  about  the  case  that  has  been  pressed 
upon  us  of  Pugh  V.  Golden  Valley  By.  Co.,  15  Ch.  D.  330.  It 
was  suggested  that  the  case  was  in  favor  of  the  order  of  Mr.  Jus- 
tice Kay.  In  my  opinion  that  is  not  so.  The  decision  there  was 
that  the  railway  company,  coming  on  a  river  very  much  winding, 
the  course  of  that  li^nding  river  Being  crossed  by  the  railway,  had 
no  power  to  divert  it  so  as  Entirely  to  take  it  away  from  one  side 
of  their  railway.  And  6n  what  ground  ?  It  was  that  the  16th 
0ecGon  must  be  read  reddendo  singula  singulis,  that  when  in  mak- 
11^  a  rEulway  it  is  necessary  to  divert  the  river,  then  the  diversion 
may  be  made ;  if  it  i^  necessary  to  cross  it,  then  the  crossing  may 
be  niade,  but  the  mode  of  the  diversion  and  the  mode  of  crossing, 
when  it  is  ascertained  that  that  is  the  way  which  is  necessary  for 
the  constructioii  of  the  railway,  is  left  entirely  to  the  discretion  of 
th^engineer. 
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Thky  as  I  nndereUnd,  is  the  meaning  of  what  was  said  by  Lnd 
Jiiitke  Thesiger  in  giving  the  judgment  of  the  conrt ;  what  he 
aajB  is  this  (15  Oh.  D.  337) :  ^  A  rauway  oompanj  in  the  course  of 
tlie  ooDstmetion  of  the  line  of  railway  authorized  by  the  special 
act,  wUl,  from  time  to  time,  arrive  at  a  point  where  a  river  or 
stream  of  water,  or  a  road,  street,  or  way,  obstracts  the  further 
progress  of  the  woi^  The  coarse  or  level  of  the  obstmction  will 
DC  soch  as  naturally  to  require  its  being  carried  sometimes  over,  at 
other  times  under,  and  at  other  times  by  the  side  of  the  railway, 
and  whichever  of  these  three  modes  may  in  the  particular  instance 
be  the  mode  of  dealing  with  the  obstruction  naturally  requiring  to 
be  adopted,  the  company  may,  in  order  the  more  conveniently  to 
carrr  out  that  mode,  alter  or  divert  the  course  or  raise  or  sink  the 
level  of  the  river  or  stream  of  water,  or  of  the  road,  street,  or  way 
constituting  the  particular  obstruction ;  and  the  exact  manner  in 
which  and  extent  to  which,  for  the  purpose  mentioned,  the  com- 
pany may  cany  out  that  alteration  or  diversion  of  the  course,  or 
rusing  or  sinkmg  of  the  level  of  the  obstruction,  is,  by  the  words 
^as  they  may  think  proper,'  left  to  their  discretion,  which  the 
courts  will  not  interfere  with  if  bouA  fide  exercised." 

In  this  case,  from  the  nature  of  the  interruption  between  the 
portions  of  Mr.  Uavey's  land  which  have  been  intersected,  an  arch- 
way under  the  embankment  and  under  the  railway  is  neceasaiy, 
and  the  mode  of  dealing  with  that  necessity  is  left  to  the  engineer 
if  the  company.  It  is  for  him  to  say  in  this  discretion  what  will 
be  the  proper  mode  of  giving  a  convenient  archway  or  means  of 
communication  to  Mr.  Davey.  Here  there  is  reason  for  supposing 
tKat  this  is  the  most  convenient  mode,  and  there  is  no  reason  for 
doubting  that  the  company  are  acting  bon&  fide  in  adopting  the 
course  which,  bnder  the  advice  of  their  engineer,  they  have  de- 
termined to  adopt. 

Ldsblet,  L.  J. — I  am  of  the  same  opinion.  It  will  not  be  neees- 
saij  for  me  to  add  much  to  the  remarks  already  made.  The  main 
question  fen*  us  to  consider  is  this,  whether  there  are  any  grounds 
here  for  preveiting  the  railway  company  from  taking  that  piece 
of  land  irtiich  at  present  belongs  to  the  plainti£E,  Mr.  Wilkinson. 
Of  course,  if  they  liave  no  ri^t  to  take  it  he  is  entitled  to  an  in- 
juBCDon  to  restrain  them  from  doing  so.  Whether  they  have  a 
right  to  take  it  depends  upon  the  true  construction  of  the  com- 
panv  s  Act  of  Parliament,  which  alone  can  give  them  power  to  take 
hod,  and  we  must  look  at  the  langna^  of  that  Act,  and  the  lan- 
guage we  have  to  consider  more  particularly  is  comprised  in  the 
5th  section  of  that  Act,  and  that  section  authorizes  the  company  to 
take  sudi  lands  as  are  marked  on  the  deposited  plans  and  speemed 
IB  tiie  Act  ^as  nuy  be  required  for  the  purposes  of  the  nndertak- 
*     ^    }iow  what  IS  meant  by  that  expression  !    Let  us  first  take 
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^'for  the  pnrpoees  of  the  undertaking."  Does  the  company  seek  to 
acanire  this  piece  of  land  for  the  purpose  of  the  undertaking  ?  In 
order  to  answer  that  question  we  must  see  for  what  purpose  they 
are  seeking  to  acquire  it,  and  when  we  look  into  the  facts  of  the 
case,  the  purpose  for  which  they  seek  to  acquire  it  is  the  construc- 
tion of  a  passage  for  the  accommodation  of  Mr.  Davey  whose  lands 
they  hare  intersected  by  an  embankment.  Is  that  a  purpose  of 
the  undertaking  ?  I  take  it  it  is  quite  plain  it  is.  Is  it  bon&  fide 
for  that  purpose  ?  Is  it  sought  to  be  acquired  for  that  object,  or 
for  some  otner  object  under  cloak  of  that  apjparent  object?  The 
bon&  fides  in  that  limited  sense  are  not^i^ly  in  dispute.  We  come 
80  far,  therefore,  on  the  road,  that,  whether  required  or  not,  the 
company  are  seeking  to  take  it  bon&  fide  for  the  purpose  of  their 
undertaking.  But  that  is  not  enough.  The  plaintiff  says,  ^^  But 
it  is  not  required  for  that  purpose."  The  argument  of  the  plain- 
tiff is  this :  '^  It  is  not  required  for  that  purpose,  it  is  not  necessary 
for  that  purpose,  because  the  company  can  attain  the  same  purpose 
in  some  other  way."  It  appears  to  me  that  this  argument  when 
looked  at  is  suicidal  and  destructiye.  The  object  is  a  legitimate 
one  and  a  proper  one.  Supposing  there  are  half-a-dozen  ways  in 
which  the  object  may  be  accomplished,  you  may  say  of  any  one  of 
those  half-a-dozen  that  it  is  not  necessary  because  there  are  fiye 
other  ways  of  doing  the  same  thing,  and  so  you  can  go  by  parity  of 
reasoning  from  one  to  another,  and  thus  negatiye  each  way  of 
doing  what  is  required.  The  true  way  to  deal  with  this  argument 
is  as  follows :  if  you  once  see  that  the  object  is  a  legitimate  one 
and  there  aie  seyeral  methods  of  accomplishing  it,  you  leaye  the 
company  to  decide  which  method  is  the  oest.  I  see  no  other  prac- 
tical mode  of  dealing  with  the  argument,  and  I  should  come  to 
this  conclusion  quite  apart  from  all  authorities. 

Then  when  we  look  at  the  authorities,  I  think  that  we  shall  see 
that  they  are  all  in  f ayor  of  this  yiew,  whether  we  take  them  his- 
torically from  the  beginning,  or  whether  we  confine  ourselycs  to 
the  more  recent  decisions.  We  must  bear  in  mind  that  this  is  not 
a  case  of  diyerting  roads  or  streams  under  the  16th  section  of  the 
Lands  Clauses  Consolidation  Act.  The  class  of  cases  which  bears 
upon  the  question  is  illustrated  by  the  ease  of  Eyersfield  v.  Mid- 
Sussex  Ry.  Co.,  3  De  G.  and  J.  286,  by  the  Stockton  and  Darling- 
ton Ry.  Co.  V.  Brown,  9  H.  L.  C.  246,  by  Eemp  v.  South  Eastern 
Ry.  CJo.,  Law  Eep.  7  Ch.  364 ;  Lord  Beaudiamp  v.  Great  West- 
ern Ry.  Co.,  Ibid.  3  Ch.  745;  and  if  we  look  at  those  cases 
and  consider  the  result,  I  think  it  comes  to  this :  It  is  not  sufiScient 
for  an  engineer  to  say  he  wants  this,  that,  or  the  other,  for  the 
purpose  of  the  company,  there  must  be  some  eyidence  to  enable 
the  court  to  test  his  opinion ;  there  must  be  sufficient  eyidence  to 
aatisfy  the  court  that  what  he  says  is  wanted  is  bon4  fide  wanted 
for  some  legitimate  purpose ;  but  the  moment  the  court  is  satisfied 
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wiA  Am  bonifidei  and  honestf  of  the  engioeer,  that  is  siiiBflieDt; 
aad  it  nena  to  me  that  this  partieular  case  is  exactly  Uke  Lord 
Baaarhamp  ai  Great  WoBtem^y.  C!o.,  Laur  Bep.  3  Ox.  7*6^  apd 
the  other  eaaaa  aa  lefCiida  the  ^eiienl  principle  o|  ooBstraotioiu  I 
fnaot  aee  any  dirtinrtion  betvoen  the  G^we  of  Lord  Beauchamp  «. 
Graat  Wertem  Rj.  Co.  aod  this  caae.  llijfit  oaa?  has  heen  so  nuidi 
wimMMtfid  apon  that  J  need  not  pnisae  it  farther.  For  these 
vaaaoBi^  I  aa  dF  cnnion  that  the  app^  shotild  be  fdlowed,  and 
thaC  the  onlar  of  Mr.  Ji|stice  K^jgnDting  the  ipiusietioa  xpfist  be 


CUnpiMffiijr  Rt.  Go^  apprflawte,. 
WALBBPa  Tkubtkbb^  respond^tk 

m 

(Z.  &,  7  4ni.  C^  869.) 

of  «be  SooCcli  BaU  ways  Chunet  Act  of  1 8i5  (siadUr  is  tiie 
inter  alia,  that  the  lailway  **  companT  shall  make  to 
.  en  of,  and  sU  other  parties  interuted  in,  any  lands 
...  or  injtiriwly  sifacted  by  the  ooastniction  thereof,  full  oomnen- 
Car  the  taloe  of  the  lands  so  taken,  and  for  ali  damage  sustainea  hy 
Bta,^  etc  And  it  then  otesthe  Lands  CUuues  Consolidation  (Boot- 
IMS,  aa  the  machinery  by  which  compensation  is  to  be  adjudged, 
r  to  foud  a  claim  for  compensation  under  this  section,  some  specisl 
or  pecanir  dimsyi  must  be  done  to  the  lends  br  reason  of  the  oonstmctioB 
of  the  voiks,  whidi  diminishes  tiie  Taloe  of  the  lands,  which  damage  would 
have  been  the  subject  of  an  action  at  law  before  the  statute. 

Where,  therefore,  an  acoem  to  priTate  property  by  a  public  highway  or 
private  way  is  interfered  with  by  the  constniction  of  the  works,  and  the  value 
of  the  psopstty,  imspectiTe  of  any  particular  use  which  may  be  made  of  it, 
^  mdent  inion  the  existence  of  that  access  ss  to  be  substantially  di- 
by  its  obstmction,  then  the  owner  is  entitled  to  compensstioa  for 


But  ao  eompensatioQ  is  giren  for  dsmsges  if  the  thinsr  done  was  oae  for 
which,  if  done  without  any  statutory  power,  no  action  comd  have  been  msia- 
tained;  nor  when  a  right  of  action,  which  would  haye  existed  if  the  works 
had  not  been  authorised  by  statute,  would  have  been  merely  personaL  Nor 
when  danuige  arises,  not  out  of  the  execution,  but  only  out  of  the  subsequent 
use  of  the  works.  Nor  for  the  loss  of  trade  or  custom  by  reason  of  a  woik 
not  otherwise  affecting  the  house  in  or  upon  which  the  trade  has  been  csr- 
fied  on. 

Trustees  were  pooseseed  of  a  spinning  mill  ninety  yards  from  sn  important 
msin  thoroughfare  in  Glasgow,  haring  parallel  accesses  on  the  lerel  from  two 
aides  of  the  mill  to  the  thorooghf  sre. 

A  railway  company  under  their  special  Act  cut  off  entirely  one  acoeoSy  sob- 
ititu*i!«g  therefor  a  deviated  road  over  a  bridge  with  steep  gradients.  And 
the  other  scceaa  ther  diverted  aod  made  less  convenient.  But  none  of  the 
operations  were  earned  on  ex  adverse  the  premises.  When  the  bill  was  be- 
fore Pariisment  the  trustees  were  induced  to  withdraw  their  oppositios  ia 
consideration  of  an  agreement,  by  which  the  company  undertook,  that  in  the 
event  of  the  land  of  the  trustees  and  of  others  being  injuriously  affected  by 
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tlM  oonatniolioB  of  m  of  the  vprlKs  pcopotad  by  tiM  hUl,  Aeir  x)Uiiii  !•  ««d(i- 
penwCiou  8hoal4  not  oe  baned  1>7  roaaon  of  the  oonnp^iiyfiot  takiii|^  part  of 
their  Und.    The  tnutees  claknea  compeiuatioQ  to  the  dkniqi^ed  ^alve  of 
their  presiiMS  by  reMon  of  the  detoiur  Mid  cradients: 
Eddf  effirming  the  deciMoa  of  ihej|»uK  SeUy,4>iil;4ihiwM|h  toagPMWnpt 

Sre  90  right  to  jgomnenintion,  the  triieteea  vene  0«tf  UeC  to  it  «»d«r  At 
llweye  and  Lands  Olaiuee  Contotidatian  (Seottoftd)  Aot%  IMl 

Per  LoBD  8KUM>9i^sx,  Jj.  C. — ^The  obstruction  of  access  to  a  private  prcmerty 
by  a  public  road  need  not  be  ex  adverse,  but  it  must  he  proximsite  and  not 
temoie  or  indefiidle  toeotitle  the  owner  of  that  psopeitj  to  4>oi|ienaatioa  for 
thslossofit. 

And— It  is  a  onestioa  whcAher  a  laare  lAenge  pf  pMUeat  float  would  b#  a 
proper  subject  lor  ff^«y pf>neation 

lktropolUa9  Bowed  of  Worlcs  e.  MeOtrtby  <I#ar  Sep.,  7  H.  L.  M8)  hflld 
uttdistiogttisfaable. 

The  Catedonian  Ry.  €o.  s.  'Qgikry  ^  lisoq.  9»)  ai^fAaiMd;  ani  4Sslia- 
guiibed. 

Chsmberiain  e.  West  End  of  London  By.  €e.  (8  B.  Sf  ».  617),  and  Beckett 
f.  Midland  By.  Co.  (Law  Bep.,  .8  C.  P.  62)  approved.  Bickist  a.  HetropoU- 
tsn  Ry.  Co.  (Law  Rep.,  9  H.  L.  175)  examined. 

Omftiating  IMnim$  of  this  Bbum* 

Per  LoBD  Selbobbx,  L.  C. — It  is  the  duty  of  this  House  to  maintain  as 
fir  as  possible  the  authority  of  all  former  decisions  of  this  House:  and  al- 
though later  decisions  may  have  interpreted  and  limited  the  application  of 
etrlier,  they  ought  not  (without  some  unavoidable  necessity)  to  oe  tireated  as 
conflicting. 

And— All  the  above  decisions  of  this  House  appear  to  be  capable  of  being 
explained  and  justified  upon  consistent  principles. 

See  remarks  of  Lord  Blackburn  as  to  the  cases  of  Ogilvy  and  McCarthy 
not  being  reconcilable,  pp.  Bt4,  80d. 

Appeal,  from  the  Seco&d  Diviflion  of  the  Court  of  Sassion, 
Scotland. 

In  1873  the  appellants,  the  Caledonian  Kj.  Co.,  applied  to  Par- 
liament to  make  a  new  line  of  railway  on  the  site  of  part  of  the 
west  side  of  Eglinton  Street,  Glasgow  (which  is  one  of  the  main 
thoroughfares  of  that  city)  on  the  south  side  of  the  Clyde. 

The  respondents,  Walker's  trustees,  are  proprietors  of  a  piece  of 
ground  lymg  to  the  west  side  of  Eglinton  Btreet,  on  which  is  built 
a  cotton  mifi  and  relative  buildings.  It  is  in  extent  over  6000 
aqnare  yards,  and  is  bounded  upon  tiie  north  by  Canal  Street,  on 
toe  east  by  Francis  Street,  and  on  the  south  by  Y ictoria  Street. 
The  east  front  of  the  premises  are  parallel  to,  and  ninety  yards 
<li8tant  from,  Eglinton  Street. 

Before  the  operations  of  the  appellant  company,  Canal  Street 
aijd  Victoria  Street,  which  are  public  highways  and  sixty  feet 
^de,  were  level  streets  intersecting  Eglinton  Street  at  right  an« 
^les,  affording  direct  and  easy  access  from  both  sides  of  the  prem- 
^  to  Eglinton  Street. 

At  a  considerable  distance  north  of  Canal  Street  there  is  another 
^^t  called  Cook  Street ;  but  there  was  no  communication  be- 
tween Cook  Street  and  Cuial  Street  except  by  Eglinton  Street. 
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the  upeDanti^  bill  was  before  Parliament,  the  respon-^ 
iesUf  hang  of  opinion  that  their  ]>roperty  wonld  be  serioosiy 
i^Jared  br  Uie  proposed  op^ationsi  with  other  owners  of  property 
m  die  aMghbomood,  petitioned  a^inst  the  appellantB^  bul.  Bat 
wben  the  bill  was  in  dependence  in  the  Hooae  of  Lords  the  9ppA* 
J123  offered  to  the  respond^itB  (and  the  others  with  them)  the  fol- 
k  vin^:  nndertab'n^  dated  the  4th  of  July,  1873 : 

*"  G^nikmen :  In  eonaideration  of  your  withdrawing  all  further 
oomsitioQ  to  this  IhH,  we,  the  Caledonian  By.  Co.,  do  hereby  iuk 
that,  if  and  so  fur  as  yon  are,  in  the  jadgmeat  of  the  arbi- 
or  ov^eianan,  or  jniy  to  be  appointed  nnder  the  Lands  Clauses 
Coeso^i-iatioa  (Scotland)  Act,  1845,  as  after  mentioced,  injarionfil^ 
aSeeted  by  the  constractitMi  of  any  of  the  works  authorized  by  this 
bLlI,  TOOT  dum  fu*  compenaaticm  shall  not  be  baned  by  reason  of 
c«r  noc  taking  any  part  of  yonr  respective  lands,  and  the  amount 
of  meh  eompenaadon,  if  any,  if  not  agreed  upon,  shall  be  deter- 
Kiaed  in  the  manner  provided  by  the  Lands  Clanses  Consolidation 
;Scoclis«ii  Act,  1S45,  for  the  determination  of  cases  of  disputed 
cocnpeasaiion;  but  withont  jHeindice  to  all  daims  competent  to 
TOO.  or  any  of  yon,  nnder  and  by  virtne  of  the  said  A^  and  of 
any  ocber  Acts  regulating  the  construction  of  railways,  in  all  cases 
whreffv  the  lands  of  yon,  or  any  of  you,  or  any  part  thereof,  may 
be  taken  by  us  for  the  puiposes  of  this  Act" 

Tbe  respondents,  witn  the  other  petitioners,  therenpon  withdrew 
their  ooix^rion  to  the  bill,  which  became  law  as  the  CaledoQian 
Kj.  Gorxion  Street  v<31^^^)  Station)  Act,  1873.  The  Lands 
Cliasies  CoQ^Iidation  ^Sc^Iand)  Act,  1845,  and  the  Bailwajs 
CliSie>  Con:&olidation  ^Scotland)  Act^  1845,  are  incorporated  with 
the  A«. 

la  Tirtoe  of  the  powers  contained  in  that  Act,  the  appellants 
baTi?  coQTerted  into  a  line  of  railway  the  whole  of  the  west  side 
iiff  E^lznon  Street  between  Canal  Street  and  Victoria  Street^  and 
for  a^  considerable  distance  north  and  south  of  those  streets,  and 
tlier  L^ve  thus  destroyed  both  the  accesses  into  Eslinton  Street  as 
tii^r  scood.  They  have  formed  a  new  street  call^  Salkeld  Street 
becw^een  the  line  of  railway  and  the  respondent's  property,  ninning^ 
soarhward  from  Cook  Street,  and  nearly  parallel  to  f^linton  Street, 
ur.:il  it  reaehesa  point  between  Frauds  Street  and  E^inton  Street, 
where  it  crosses  the  new  line  of  railway  by  means  ot  a  bridge,  aid 
it  then  bends  in  a  south-easterly  direction  towards  Eglinton  otree^ 
which  it  joins. 

Both  Canal  Street  and  Victoria  Street  are  connected  with  Sal- 
keld StreeC  The  result  of  the  operations  is  that  the  respondents^ 
new  access  br  Canal  and  Salkeld  Streets  as  compared  witn  the  old 
one  by  Canal  and  Eglinton  Streets  to  a  common  point,  is  1485  feet 
k>ncrer ;  while  their  "new  access  to  Eglinton  Street  by  Victoria  and 
Sdkikeld  Streets  is  265  feet  longer  Uian  the  old  one  by  Victoria 
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Street.  The  steepest  gradient  of  Salkeld  Street  as  compared  with' 
Eglinton  Street  is  1  in  34  compared  with  1  in  59  in  a  correspond^ 
ing  portion  of  £&rlinton  Street,  and  the  gradient  of  Victoria  Street 
is  made  for  116^feet,  1  in  20,  and  for  197  feet,  1  in  34.7.  The 
gradient  of  Canal  Street  itself,  so  far  as  it  exists,  has  not  been  al- 
tered, and  Victoria  Street,  so  far  as  it  is  ex  adverso  of  the  respon- 
dents' property,  is  still  on  the  level.  No  part  of  tlie  respondents' 
property  has  been  taken,  and  none  of  the  operations  have  been  cai*- 
riea  on  ex  adverso  of  that  property. 

On  the  completion  of  the  works  in  1879,  the  respondents  served 
upon  the  appellants  the  nsnal  statutory  notice  to  have  the  amount 
ot  their  claim  fixed  by  arbitration  under  the  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845,  nominating  their  arbiter,  and  called 
upon  the  appellant  company  to  nominate  theirs.  This  they  did, 
bat  at  the  same  time  raised  a  note  of  suspension  and  interdict  to 
liave  the  parties  interdicted  from  proceeding,  on  the  ground  that 
the  daim  of  the  respondents  presented  no  case  in  law  on  which 
they  could  demand  compensation. 

tn  their  record  before  the  Lord  Ordinary,  the  appellants  averred 
that  the  respondents'  property  has  sustained  no  permanent  damage 
or  peculiar  physical  injury,  and  although  the  respondents,  in  using 
Victoria  Street  as  altered,  have  to  use  at  some  distance  from  their 

Sroperty  a  somewhat  steeper  gradient  than  before,  they  have  to 
o  this  in  common  with  all  the  members  of  the  public  who 
require  to  use  the  said  street.  And  they  pleaded,  the  respon-' 
dents  not  being  entitled  to  compensation  either  under  the  written 
undertaking  or  under  any  of  the  statutes,  the  note  of  suspension 
and  interdict  ought  to  be  passed. 

The  respondents  answered  that  they  had  a  peculiar  interest  in 
Ganal  Street  and  Victoria  Street,  which  formed  the  special  and 
indeed  onlv  accesses  to  the  property,  and  that  the  construction  of 
railway  walls  "  across  the  hue  of  those  streets  cuts  off  the  access 
between  the  respondents'  property  and  Eglinton  Street,  the  lead* 
ing  thoroughfare  of  the  district,  and  necessitates  a  longer  detour 
for  all  carts,  carriages,  and  passengers  coming  to  or  leaving  the 
respondents'  works.  The  direct  access  which  the  respondents' 
property  formerly  had  by  the  said  streets  to  Eglinton  Street 
renaered  tlieir  property  more  valuable,  and  by  the  construction 
of  the  appellants'  works  it  has  been  permanently  damaged,  and 
its  value  greatly  diminished."  And  they  pleaded,  inter  alia, 
the  appellants  having  by  their  undertaking  constituted  arbiters 
the  sole  judges  whether  and  to  what  extent  the  respondents' 
property  is  injuriously  affected,  they  were  bound  to  proceed  with 
the  arbitration ;  and  the  property  having  been  injuriously  affected 
within  the  meaning  of  the  special  act  and  the  acts  therewith 
incorporated,  the  respondents  were  entitled  to  have  the  same 
assessed  in  terms  of  the  Lands  Clauses  Acts. 
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The  Lord  Ordinary  refused  the  iuterdict  on  its  merits.  Th» 
Court  of  Session  adhered,  but  reserved  their  opinion  on  the  qufiB- 
tion  of  relevancj  until  the  facts  should  be  found  by  the  arbifcen. 

The  arbiters  differed  in  opinion,  and  the  OTersman  appointed 
had  to  pronounce  an  award,  the  material  portions  of  wnidi  wfll 
be  found  in  Lord  Blackburn's  opinion,  roeL  The  OTemman  in 
the  result  found  that  the  respondents'  property  was  ininriously 
affected  by  the  construction  of  the  appellants'  works ;  ana  on  tfaiie 
assumption  that  they  were  legally  entitled  to  compensation  bj  the 
appellants  for  the  injury  so  caused,  fixed  the  pecxuiiary  amoont 
of  the  compensation  at  the  sum  of  £1500,  allocating  £1200  in 
respect  of  damage  by  detour  and  £300  to  ecmpensalioii  £or  damage 
by  change  of  gradients. 

The  respondents  then  brought  the  present  action  for  raeoyery 
of  the  sum  awarded,  maintaining  that  tixey  were  entitled  to  decree 
for  the  compensation  assessed  under  the  written  nnd^rtakingy  or, 
secondly,  under  the  6th  sectum  of  the  Bailways  Clauses  Aet  of 
1845,*  which  embodies  the  Lands  Clauses  Act,  1845,  as  contain- 
ing the  machinerv  by  which  compensation  is  to  be  adjudged. 

On  the  10th  of  November  the  Lord  Ordinary,  Lord  Corriehill, 
sustained  the  oversman's  award. 

On  a  reclaiming  note  the  Second  Division  bv  interloeotor, 
dated  the  21st  of  January,  1881,  adhered,  their  loroBhipe  b^ng  of 
opinion  that  if  there  had  been  no  agreement  betwe^i  the  parties, 
on  the  6th  section  of  the  Bailways  Clauses  Consolidation  (Scotland) 
Act,  1845,  the  respondents  were  entitled  to  comp^isation.  Court 
of  SesB.  Cas.,  4th  Smes,  vol.  viiL  p.  405. 

On  appeal. 

Feb.  16,  17,  20.  The  Lord  Advoc^  (J.  B.  Balfour,  Q.C.)  and 
Mr.  Benjamin,  Q.C.  (with  them,  Mr.  Horace  Davey,  Q.C.^,  main* 
tained  for  the  appellants  that  the  dedsion  of  the  court  below  was 
erroneous.  The  main  question,  as  to  cc»npensation  under  the  Bail- 
way  Act,  was  whether  the  case  fell  under  the  principle  of  the 
cases  of  which  Caledonian  By.  Co.  v.  Ogilvy,  2  Macq.  229,  is  the 
chief,  or  under  the  principle  applied  in  Afletropolitan  Board  of 
Works  V.  McCarthy.    Law  Bep.  7  H.  L.  243. 

The  former  case  settled  with  respect  to  a  level  crossing,  that 
that  was  not  such  an  injurious  affecting  of  the  lands  as  would 
bring  in  a  claim  under  the  Bailways  Clauses  Act,  while  in 
McCarthy's  Case,  Law  Bep.  7  H.  L.  243,  the  deprivation  of  a  water 
frontage  was  held  injuriously  to  affect  under  the  statutes. 

Here  there  were  only  the  two  elements  of  gradient  and  detour; 

*  8  and  9  Yict  c.  88,  s.  6,  provides,  "  That  the  railway  company  shall  make 
to  the  owDers  and  occupiers  of,  and  all  other  parties  interest^  in,  any  lands 
taken  or  used  for  the  purposes  of  the  railway,  or  injurioosly  affected  by  the 
construction  thereof,  full  compensation  for  the  value  of  the  lands  ao  taken  or 
used,  and  for  aU  damage  sustained  by  such  owners/'  etc 
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there  was  no  intarferwoe  vkb  4iie  immediate  frontage,  nor  any  m- 
terf eKenoe  with  the  levek  of  the  atreeta  ex  adverao,  or  opposite  the 
froDtage.  The  overeman^a  finding  (aeot.  8)  expresaed  tne  mixed 
question  of  law  and  lact,  that  the  propei^  ia  injurionaly  afiected 
oj  meana  of  the  gradiepts  and  detoor.  Sxtah  a  finding  came  to 
thia,  that  any  peraon  who  had  to  travel  that  part  of  the  road, 
if  he  happened  to  have  property  near  k,  would  be  entitled  to 
eompenaation.  And  it  waa  diffionlt  to  aee  how  ^ikexe  was  any  dif- 
ference between  ihe  reepondenta  and  the  world  at  large,  except  in 
this,  that  they  would,  living  near  it,  aufier  the  inoonvenienoe  more 
frMuentiy. 

U  aleas  there  had  been  a  limitation  by  implication  or  otherwise 
of  the  general  principles  of  Ogilvy's  Oaae,  2  Maeq.  239,  it  muat  be 
held  to  apply  here.  There  a  publie  road  waa,  under  the  sanction 
of  an  act  of  Parliament,  crossed  by  the  railway  on  a  level,  within 
fifty  yards  of  the  complainant's  lodge,  and  gates  were  placed  across 
the  public  road.  JBeldj  that  he  luui  no  di^m  for  compensation. 
Lord  Cranworth  said  tiiere  that  there  was  no  damage  at  all  to 
the  estate,  except  that  the  owner  of  the  estate  would  oftener  have 
a  right  of  action  from  time  to  time  than  other  persons,  inasmuch  as 
he  would  pass  the  spot  oftener.  Chamberlain  v.  West  End  of  Lon- 
don By.  Go.,  2  B.  and  8*  605  and  617,  relied  on  by  the  respondents, 
was  not  like  this  when  examined.  There  was  there  a  special  in- 
jury to  the  property,  diminishing  its  value  for  a  particular  kind  of 
use,  and  the  access  was  interfered  with  in  a  manner  quite  different 
from  here.  And  the  arbiter  found  that  the  houses  were  deterio- 
rated because  the  number  of  persons  passing  would  be  diminished, 
and  consequently  the  prospect  of  customers  te  the  occupiers  of  the 
honsea.  Here  there  was  no  finding  that  any  person  would  go 
the  less  along  Canal  Street  or  Yicter  Street  by  reason  of  the 
alterations. 

In  Bicket  v.  Metropolitan  By.  Oo.  (May,  1877),  Law  Bep.  2  H. 
Lf  175,  Ogilvy's  Case,  2  Macq.  229,  was  approved,  and  the  reason- 
ing of  it  was  used  as  one  of  the  media  m  reaching  the  result. 
There  Lord  Chelmsford,  L.  C,  Law  Bep.  2  H.  L.  at  p.  187,  te 
whom  it  seemed  hopeless  to  reconcile  the  casesysaid  ^'that  the 
criterion  of  a  parly's  right  to  damages  is  correctly  stated  by  Lord 
Campbell  in  re  Penny  and  South  Eastern  By.  Co.,  7  £.  &  !d.  660, 
'unless  the  particular  injury  would  have  been  actionable  before  the 
company  had  acquired  uie  statutory  power,  it  is  not  an  injury  for 
which  compensation  can  be  claimed.'  At  the  same  time  the  ooser- 
vation  of  Lord  Cranworth  in  Ogilvy's  Case,  Law  Bep.  2  H.  L.  at 
p.  190,  must  not  be  lost  sight  of,  that  '  it  does  not  follow  that  a 
party  would  have  a  right  to  compensation  in  some  cases  in  which, 
if  the  act  of  Parliament  had  not  passed,  there  might  have  been 
not  only  an  indictment,  but  a  ri^ht  of  action.' "  Then  in  proceeding 
to  examine  Ogilvy's  Case  he  said,  Law  Bep.  2  H.  L  at  p.  190,  ^'  The 
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owner  (Mr.  Offilvy)  of  the  house  had  no  other  right  over  the  road 
than  that  whicn  belonged  to  the  public  general]  j,  and  the  erection  of 
the  gates  across  the  road,  where  the  raUwaj  crossed  it  upon  a  level, 
was  essential  to  the  public  safety.  It  is  doubtful  whether  the 
owner  of  the  house  sustained  any  injuiy  different  in  kind,  though 
it  might  be  greater  in  d^ree,  from  that  of  the  rest  of  the  public; 
and  therefore  it  was  questionable  whether  he  could  have  maintaiDed 
an  action  if  the  obstruction  had  been  created  without  the  authority 
of  Parliament/*    Those  words  were  directly  applicable  here. 

Lord  Chelmsford  also  said  that  the  6th  section  of  the  Bailways 
Clauses  rEn^land)  Act,  8  &  9  Vict.  c.  20,  and  the  68th  section  of 
the  Lanos  (jlauses  (England)  Act,  8  Yict  c  18,  were  both  inappli- 
cable, as  Ricket's  damage  arose  from  the  temporary  operations  of 
the  company,  and  not  ^om  their  permanent  works;  that  the daim 
oame  under  the  16th  section  of  the  former  act.  But  no  reason 
appeared  to  suppose  that  the  decision  would  have  been  difi^nent  if 
it  nad  been  a  case  of  permanent  injury. 

[Lord  Selbome,  L.C.: — Throughout  the  16th  section  refers  to 
permanent  as  well  as  temporary  damage.] 

In  that  case  Lord  Cranworth,  Ibid,  at  p.  198,  laid  it  down  that 
^^  Both  principle  and  authority  seemed  to  show  that  no  case  came 
within  tne  purview  of  the  statutes,  unless  where  some  damage  had 
been  occasioned  to  the  land  itself,  in  respect  of  which  but  for  the 
statute  the  complaining  party  might  have  maintained  an  action. 
The  injury  must  be  an  actual  injury  to  land  itself,  as  by  loosening 
the  foundations  of  building  on  it,  obstructing  its  lights,  or  its 
drains,  making  it  inaccessime  by  lowering  or  ndsing  the  gronnd 
immediately  in  front  of  it,  or  by  some  such  physical  deterioration." 

McCarthy's  case,  Law  Rep.  7  H.  L.  243,  fell  under  this  language, 
and  Beckett  v.  Midland  Ry.  Co.  (Nov.,  1867),  Law  Rep.  3  C.T.  83, 
fulfilled  all  Lord  Cranworth's  requirements,  and  therefore  the  ap 
pellants  did  not  quarrel  with  it  In  Beckett's  Case,  Law  Bep.  3 
C.  P.  82,  the  defendant  railway  companv  erected  an  embankment 
on  a  portion  of  a  highway  opposite  the  plaintiff's  house,  and  thereby 
narrowed  the  road  from  fifty  to  thirty-three  feet,  thus,  according  to 
the  evidence,  materially  diminishing  the  value  of  the  houses  for 
letting  or  selling.  Carriages  were  compelled  to  go  some  distuioe 
beyond  the  plaintiff's  gate  before  they  could  turn. 

That  was  a  special  and  peculiar  injury  to  the  frontage  of  the 
property,  an  iniury  that  could  not  be  common  to  the  proprietor  and 
to  everybody  else  as  well.  And  quite  different  from  that  here, 
where  the  gradients  and  detour  commenced,  not  ex  adverse  but 
ninety  yards  away. 

As  far  as  the  facts  of  McCarty's  Case,  Law  Rep.  7  H.  L  843, 
went,  they  were  totally  different  from  this,  and  quite  distinct  frop 
Ogilvy's  Case,  2  Macq.  229.  McCarthy  was  occupier  of  a  honee  in 
close  proximity  to  a  drawlock  which  opened  into  the  Thames.  The 
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between  bis  house  and  the  top  of  the  dock  was  twentr 

feet^  and  diat  space  was  taken  up  with  a  public  road.  The  docK 
was  entirely  destroyed  by  the  works  of  the  Thames  embankment, 
and  McCarthy  was  found  entitled  to  compensation  on  the  ground 
that  a  special  value  was  attached  to  the  premises  by  reason  of  the 
proximity  or  relative  position  of  the  dock.  Lord  Calms  put  it 
that  the  claimant  haa  two  highways — a  highway  by  road  and  a 
highway  by  water  in  front  of  his  premises.  It  was  very  difficult 
to  say  that  that  advantage  of  the  water  frontage  so  near  his  house 
was  not  a  valuable  appurtenant  clearly  connected  with  the  land, 
and  the  deprivation  oi  it  might  very  well  be  described  as  an  inju- 
riously affecting  of  the  property  as  distinguished  from  personal 
inconvenience.  It  was  not  a  tning  which  everybody  else  could  suffer 
in  the  same  way  or  desree ;  it  was  peculiar  to  McCarthy's  property. 

The  right  interfered  with  must  be  ex  adyerso,  or  at  least  must 
haye  a  degree  of  proximity  to  the  affected  property  which  made 
it,  in  a  reasonable  sense,  an  appurtenant  of  tne  property.  See  re- 
marks of  Lord  Penzance,  Law  Ilep.  7  H.  L.  at  p.  268,  who  demands, 
as  necessary  to  the  claim,  a  degree  of  proximity  to  the  affected 
frontage,  which  is  not  substantiated  in  the  present  case. 

The  test  came  to  this,  if  you  haye  such  a  special  and  peculiar 
relation  between  the  subject  that  is  damaged  and  the  property,  as 
is  different  from  that  enjoyed  by  the  rest  of  the  world,  then  your 
cl^m  will  arise ;  if  you  have  not,  then  your  claim  will  not  arise. 
For  instance,  if  the  alteration  of  the  level  of  the  road  was  by 
lowering  it,  and  the  owner  of  the  house  had  steps  presented  to  him 
instead  of  the  road,  that  interference  is  sharply  distinguished  from 
a  case  in  which  persons  going  idong  a  road  have  to  go  up  or  down 
a  gradient. 

They  submitted,  as  a  result  of  all  the  cases,  that  although  there 
were  some  expressions  of  opinion  in  McCarthy's  Case,  Law  Rep.  7 
H.  L.  243,  whidi,  apart  from  other  eiroressions,  might  be  inter- 
preted as  enlarging  the  previously  understood  grounds  of  claim, 
yet  when  the  cases  and  opinions  are  all  read  together,  they  do  not 
warrant  the  existence  of  a  claim  like  the  present,  where  the  use 
18  a  use  like  that  of  the  rest  of  the  public,  and  where,  if  any  dif- 
ference, it  is  a  difference  only  in  the  amount  of  the  use. 

The  arbiter  had  not  separated  his  damage  in  respect  of  the 
gradients,  and  there  may  m  a  matter  of  difference  in  point  of  law 
oetween  the  gradient  of  the  Canal  Street  access  and  tlie  gradient 
mmg  from  the  bridge.  An  over  bridge  was  a  later  statutory 
substitution  for  a  level  crossing — ^the  provisions  of  the  Bailway  Acts 
originally  permitted  them — but  by  the  Bailways  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  s.  39,  they  are  to  be  the  exception,  to 
^▼oid  duiger  and  inconvenience  to  the  public  while  the  railway  is 
being  uBed.  That  being  so,  the  over  or  under  bridge  comes  under 
the  same  legal  category  as  a  level  crossing.   And  if  a  level  crossing 
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was  incidental  to  the  use  of  the  raOway ;  and  the  mconvenience 
oifiused  b^  it,  then  it  must  be  the  same  with  what  is  a  statntoir 
sabstitntion  or  eqniYalent  for  a  level  crossing.  Therefore  the  io- 
convenience  caused  by  a  rising  gradient  over  a  bridge,  is  an  incon- 
venience  of  the  same  character  as  an  inconvenience  arising  from 
the  gates  of  a  level  crossing,  and  in  Lord  Cranworth's  words,  is 
not  a  damage  to  the  estate. 

[They  also  commented  on  Lyon  v.  Fishmongers'  Co.,  1  App. 
Cas.  662,  Doke  of  Buoclengh  v.  Metropolitan  Board  of  Works,  Liw 
Itep.  5  H.  L.  418.] 

As  to  the  agreement,  it  did  not  enlarge  the  respondents'  rights. 
It  was  purely  precautionary,  to  provide  against  it  appearing  that 
any  claims  which  the  owner  of  the  property  might  have  should  be 
prevented  from  being  statable. 

Sir  F.  Herschell,  B.  G.,  and  the  Solicitor  Greneral  for  Scotland 
(Mr.  Asher,  Q.  C),  contended  for  the  respondents,  that  this  case 
on  the  main  question  was  undistinguishable  from  the  cases  of 
McCarthy,  Law  Bep.  7  H.  L.  243,  and  Chamberlain,  2  B.  &  S.  605, 
617.  The  respondents'  claim  came  more  particularly  to  be  deter- 
mined under  the  6th  section  of  the  Scotch  Kailwayi^  Clauses  Act  of 
1845,  similar  to  the  English  Bailway  Act    The  English  cases  were 

Snerally  decided  upon  the  terms  ox  the  68th  section  of  the  Lands 
auses  Act,  which  deals  with  ^^compensation  iti  riespect  of  any 
lands  or  of  any  interest  therein  which  shall  have  been  taken  for  or 
injuriously  a£^ted  by  the  execution  of  the  works."  Buf  thongh 
there  is  no  section  in  the  Scotch  Lands  Clauses  Act  corresponding 
to  the  68th  section  of  the  Enriish  Act  (8  Yict.  c  18),  the  decisions 
under  the  latter  section  in  England  are  perfectly  applicable  in 
Scotch  cases,  and  in  this  instance  were  conclusive  in -favor  of  (be 
respondents.  To  entitle  to  compensation  two  propositions  HHist 
be  proved  as  correct:  first,  that  the  acts  done  <^uld  not  have  been 
done  without  statutory  authority,  and  if  done  without  8tatat(»7 
authority  would  entitle  the  pldntiff  to  an  action ;  deoondly,  if  m 
plaintiff  connect  the  land  with  the  diamaees,  tiien  he  is  entitled  to 
compensation.  The  view  of  what  is  sufficient  connection  most  be 
different  in  regard  to  different  cases.  The  appellants  did  lio^deny 
that  interference  wifli  ttie  highway  could  injuriously  affect;  bat 
said  that  the  land  must  be  proximately  affected.  They  liiibniitted 
it  was  so  hei^.  The  value  of  the  highway  to  prdperty  ib  nofr  brfng 
able  to  get  out  on  the  few  yards  in  &ont  of  your  house^  foi'tf  0» 
highway  is  obstructed  witmn  a  short  distance  of  your  house  Ae 
whole  way  is  obstructed.  In  principle  that  is*  ah'  6btftrn<slSon  whidi, 
though  common  to  ail  the  lieges,  injuriously  ^e^  property. 

[Lord  Selborrie,  L.  C— In  Winterbdtham  v.  Lord  fferby,  IW 
Bep.  3  Ex.  316,  it  was  held  that  to  miantiih  ui  action  Ifae  plaiAlaf 
must  suffer  some  substantial  damage  peetdisr^  t^'liitaiself  beyiHid 
that  suffered  by  llie  rest  of  the  world.] 
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That  was  the  case  here.  The  principal  decision  pressed  against 
them  uras  the  Caledonian  Ky.  Co.  v.  Ogilvy,  2  Macq.  229 ;  but  the 
ground  of  judgment  in  that  case  was  that  there  the  alleged  injury 
was  only  a  case  of  personal  inconvenience  and  not  damage  to  the 
estate.  «  See  Lord  Cranworth's  opinion,  Ibid,  at  p.  286.  Mere  the 
injury  was  consequent  on  the  construction,  and  was  altogether  dis- 
tinct from  the  use,  and  therefore  altogethei*  distinct  from  Ogilvy's 
Case,  2  Macq.  229,  where  the  number  of  trains  bore  a  ratio  to  the 
inconvenience  caused^  And  that  case  was  explained  by  Erie,  C.  J., 
in  Chamberlaiii's  Case,  2  B.  &  S.  at  p.  638,  by  Lord  Chelmsford 
in  fiickef  8  Case,  Law  Kep.  2  H.  L.  190,  and  McCarthy's  Case,  Law 
Rep:  7  H.  L.  at  p.  257 ;  and  by  Willes,  J.,  in  Beckett's  Case,  Law 
Rep.  af  e.  P.  104,  and  McCarth/s  Case,  Law  Eep.  7  C.  P.  at  p, 
513 ;  and  by  Bovill,  J.,  in  Beckett's  Case,  Law  Eep.  3  C.  P.  at  p. 
93,  aoB  an  authofity  for  no  more  than  this,  that  personal  inconven- 
iedee  as  distingnished  from  diminished  vaJue  of  land  will  not  enti- 
tle to  compensation.  The  decisions  since  the  case  of  Ogilvy  sup* 
ported  this  distinction. 

In  Chambeirlain's  Case,  2  B.  &  S.  605,  which  closely  resembled 
this,  fite  public  road  passing  his  houses,  at  a  distance  of  seventy 
yards  from  them,  was  shut  up^  ^  &b  to  make  it  a  cul  de  sac,  and  a 
deviated  road  was  provided,  ^he  ground  of  that  decision  was  that 
although  the  railway  did  not  tou<m  the  ground  ex  adverse,  or  in 
fact,  yet  that  where  the  access  was  aftected  compensation  is  due. 

And  in  Beckett's  Case,  Law  Eep.  3  C.  P.  at  p.  94,  Willes,  J., 
said :  ^^'  To  entitle  a  claimant  to  compensation  he  must  have  sustained 
a  particular  damage  from  the  execution  of  the  works,  and  the  dam- 
age must  be  one  for  which  he  might  have  maintained  an  action  if 
the  work  was  not  authorized  by  I^liament ;  and  further,  the  com- 
plainant rttttst  establish  that  the  injury  was  an  injury  to  his  estate, 
and  ftot  ft  mere  obstruction  or  inconvenience  to  him  personally,  or 
to  his  trade,  and  also  that  the  damage  complained  of  must  be  one 
which  is  sustained  in  respect  of  the  ownership  of  the  property  and 
not  in  respect  of  any  particular  use  to  which  it  may  rrom  time  to 
time  be  puff.** 

In  KcCarthjr's  Otoe,  Law  Rep.  7  H.  L.  248,  the  dock  interfered 
with— -whieh  it  is  to  be  noticed  was  not  contiguous  to  the  house, 
WttN^^ty  feet  awav — ^was  only  of  use  as  leadmg  to  the  highway 
of  die  rfver.  So  What  truly  damaged  the  claimant  there  was  the 
stopping;  up  of  the  eiitrance  into  the  river — ^which  was  400  feet 
aw^.  The  stopping  up  die  end  stopped  it  the  whole  way:  Here 
it  was  itoalogous ;  the  appellants  had  stopped  up  the  main  street  at 
its  juncture  with  the  two  other  streets  leading  to  the  respondents' 
Prtmistti. 

"^ft  ma  Ho  difference  iii  principle  vrhethei^  the  obstructdon 
^*^'  tit  adverse  or  not^  tiidugh  that  might  affect  the  amount  of 
^(HQ^pcnsation,  but  in  6ach  caise  it  must  be  seen  Whether  danuige  is 
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proximate  or  too  remote.  Their  argument  was  put  distinctly  bj 
Lord  Penzance  in  McOarthj's  CaBe,  Law  Kep.  7  H.  L.  at  pp.  263^ : 
^  In  each  case  the  right  to  compensate  will  accrue,  whenever  it  cu 
be  established  to  the  satisfaction  of  the  jury  or  arbiter  that  a  special 
value  attached  to  the  premises  in  question,  by  reason  of  their  prox- 
imity to,  or  relative  position  with  highways  obstructed^  and  that 
this  special  value  has  been  permanently  destroyed  or  abridged  by 
the  obstruction." 

And  here  the  arbiter  had  found  that  the  damage  is  a  damage 
having  such  a  connection  with  the  lands  as  to  diminish  the  value 
to  the  extent  of  £1500.  Therefore  they  submitted  that  this  case 
was  within  the  principle  of  all  the  cases;  that  the  damage  is  proxi- 
mate and  not  remote,  and  that  the  decision  of  the  court  below  in 
sustaining  the  arbiter's  award  was  correct 

As  to  the  agreement.  Under  it  the  appellants  were  precluded 
from  disputing  the  respondents'  claim.  The  language  could  not 
be  interpreted  literally.  The  intention  was  to  give  some  benefit, 
and  their  view  was  that  fairly  construed  it  imports  that  compensa- 
tion would  fall  to  be  paid  if  an  injury  were  proved.  The  word 
**  barred,"  meant  "  taken  away,"  "  cut  off,"  or  "  excluded,"  and  sug- 
gests that  the  right  is  there,  if  the  bar  does  not  exist  In  other 
words,  the  view  warranted  by  the  language  is  that  the  daim  is  to 
be  disposed  of  on  an  assumption  (that  part  of  their  lands  were 
taken)  which  is  not  true  in  tact,  for  the  purpose  of  giving  l^[al 
validity  to  the  claim,  provided  that  damage  is  proved. 

The  Lord  Advocate,  in  reply : 

While  true  that  the  thing  must  be  actionable  but  for  the  statu- 
tory authority ;  the  converse  of  that  proposition  is  not  true  on  the 
cases.  It  is  not  the  case  that  evervthmg  which  but  for  the  statute 
would  be  actionable  would  give  nse  to  a  claim  for  compensation ; 
see  opinions  of  Lord  Cranworth,  2  Macq.  at  p.  235,  and  Lord 
Chelmsford,  Law  Eep.  7  H.  L.  at  p.  256. 

[Lord  Blackburn. — ^That  was  nnally  settled  in  Hammersnuth 
Ry.  Co.,  V.  Brand,  Law  Eep.  4  H.  L.  171.] 

The  respondents'  view  of  Ogilvy's  Case,  2  Maca.  229,  was,  tbat 
it  was  decided  against  the  complainer,  because  tne  ttuno  com- 
plained of  were  done  in  the  use  of  the  railway  and  not  in  the  oon- 
Btruction  of  the  works;  but  that  was  not  the  ratio  decidendi  in 
fact — ^that  was  developed  in  Brand's  Case,  Law  Eep.  4  H.  L  171. 

In  Beckett's  Case,  Law  Eep.  3  C.  P.  82,  the  injury  affected  the 
complainant's  access  proper,  and  in  McCarthy's  Case,  Law  Bep.  7 
H.  L.  243,  it  was  explained  that  the  water  highwaj  might  in  a 
reasonable  sense  be  called  an  appendage  to  the  house. 

There  was  a  great  distinction  between  a  right  which  a  man  has 
of  proceeding  out  straight  from  his  property  and  getting  on  to  the 
public  ground,  and  a  right  which  a  man  has,  when  he  proceeds  to 
go  along  a  public  street  the  same  as  anybody  else. 
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It  is  said  Chamberlaiu's  Case,  2  B.  &  S.  605,  617,  is  a  standing 
anthority  a^nst  the  appellants ;  then  in  so  far  as  it  proceeds  on 

Sonnd  which  was  rejected  in  Bicket's  Case,  Law  Bep.  2  H.  L.  175, 
e  authority  of  Chamberlain's  Case,  2  B.  &  S.  605,  617,  must  be 
destroyed. 

PLord  Blackburn. — But  in  McCarthy's  Case,  Law  Kep.  7  H.  L. 
843,  it  was  held  that  Chamberlain's  and  Bicket's  Cases  were  con- 
sistent, and  Chamberlain's  Case,  2  B.  &  S.  605,  617,  was  affirmed.] 

That  conclusion  was  arrived  at  by  subtracting  the  shop  element, 
but  Chamberlain's  Case,  2  B.  <&  S.  605,  617,  had  another  element 
in  it,  his  property  was  sunk  down  in  a  hole. 

There  was  a  separate  point  as  to  the  alteration  of  the  gradient, 
at  all  events  as  regards  the  bridge,  for  that  is  incidental  to  the  use 
and  not  to  the  construction. 

Certainly,  this  was  a  case  where  the  inconvenience  suffered  is 
more  remote  than  in  any  case  in  which  a  claim  for  compensation 
had  been  allowed. 

Judgment  was  given  as  follows : 

March  29,  Lord  Selbobne,  L.  C. — ^My  Lords,  the  only  facts  in 
this  case  which  I  think  material  to  the  question  of  principle  to  be 
determined  are  that,  before  the  construction  of  the  appellants' 
works  under  the  authority  given  by  their  Act  of  1873,  the  prop- 
erty of  the  respondents  had  a  frontage  to  Canal  Street,  in  Glasgow^ 
ana  had  by  that  street  a  direct,  straight,  and  practically  level  access 
^t  the  distance  of  about  ninety  yards),  for  all  sorts  of  traffic,  to 
f^linton  Street,  one  of  the  main  thoroughfares  of  that  city ;  and 
that,  by  the  works  of  the  appellants,  that  direct  access  to  Eglinton 
Street  has  been  altogether  cut  off  and  taken  away,  a  more  dis- 
tant and  circuitous  access,  crossing  the  railway  by  a  bridge  with 
a  rather  steep  gradient,  being  substituted  for  it.  Another  direct 
access  to  Eglinton  Street,  from  the  back  of  the  appellants'  premises, 
has  been  rendered  less  convenient,  but  upon  that  part  of  tlie  case  I 
do  not  think  it  necessary  to  dwell. 

When  the  Bill  was  before  Parliament  in  1873,  the  respondents 
and  some  other  persons,  who  (like  them)  had  petitioned  against  it, 
withdrew  their  opposition  in  consideration  of  an  agreement  in  writ- 
ing, by  which  the  Caledonian  Co.  undertook  that  if  and  so  far  as 
they  or  any  of  them  might  in  the  judgment  of  the  arbiters  or 
oversman,  or  jury,  to  be  appointed  under  the  Lands  Clauses  Con- 
solidation (Scotland)  Act  of  1845,  be  injuriously  affected  by  the 
oonstmetion  of  any  of  the  works  proposea  to  be  authorized  by  the 
Bill,  their  claim  for  compensation  should  not  be  barred  by  reason 
of  ibe  company  not  taking  any  part  of  their  respective  lands,  and 
that  the  amount  of  such  compensation,  if  not  agreed  upon,  should 
be  determined  in  the  manner  provided  by  that  Act.  When  the 
works  were  executed,  the  respondents  made  a  claim  for  compensa* 
0  ▲.  &  £.  R.  Cas.— 84 
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lion,  and  arbitero  aiid  an  oversman  were  appointed,  under  protest, 
on  the  company's  part.     After  an  ineffectual  attempt  hj  the  com- 

ry  to  stop  tlie  arbitration,  the  oversman  finally  made  an  award 
crliich  he  found  the  facts,  and,  on  the  assumption  that  the  claim- 
ants were  legally  entitled  to  be  compensated  by  the  company  for 
the  injury  caused  to  them,  assessed  the  pecuniary  amount  oi  tie 
compensation  at  £1500,  allocating  £1200  thereof  as  applicable  to 
compensation  for  damage  by  detour,  and  £300  to  compensation  for 
damage  by  change  of  gradients.  In  the  view  which  I  take  of  tLe 
case,  this  division  of  the  difference  between  the  value  of  the  access 
taken  away,  and  that  of  the  new  access  substituted  for  it  is  not  ma- 
teriaL  If  the  respondents  were  entitled  to  compensation,  it  was 
right  to  award  the  whole  estimated  amount  of  the  damage  actoally 
sustained  by  them,  and  I  see  no  objection  in  principle  to  the  mode 
of  measuring  that  damage  which  the  oversman  thought  fit  to  adopt 
Whether  a  mere  change  of  gradient  wonld  have  been  itself  a  sub- 
ject of  compensation,  if  the  direct  access  to  Eglinton  Street  had  in 
all  other  respects  remained  unchanged,  ia  a  point  on  which  I  do 
not  think  it  necessary,  nnder  the  circumstances  of  this  case,  to  ex- 
press an  opinion. 

It  was  argued  for  the  respondents  that  the  agreement,  on  the 
faith  of  whicli  the  opposition  to  the  bill  was  withdrawn,  ought,  in 
the  cases  of  those  petitioners  (among  whom  were  the  respoudents) 
from  whom  no  land  was  taken  by  uie  companj^,  to  be  deemed  an 
admission,  for  valuable  consideration,  of  the  right  to  compensa- 
tion«'  But  with  that  argument  (which  seems  to  have  founa  some 
degree  of  favor  in  the  C!oiirt  below)  I  cannot  agree.  All  that  the 
oompany  did  was  to  bind  themselves  not  to  object  on  one  particn- 
lar  ground,  viz.,  because  no  land  was  taken.  It  was  said  that  an 
objection  on  that  ground  only  would  have  been  manifestly  ontea- 
able  in  law,  and  to  this  I  agree.  But  the  parties,  nevertheleBB, 
seem  to  have  thought  that  it  was  worth  their  wnile  to  guard  against 
it ;  and  I  think  it  impossible  to  infer  an  implied  waiver  of  2l  ob- 
jections from  an  express  waiver  of  one,  whetner  that  was  an  objeo> 
tion  which  was  obviously  untenable  or  not. 

Upon  the  more  important  question  of  the  respondents'  ri^t  to 
the  compensatiim  which  the  oversman  has  awarded  them^  rdianoe 
was  placed,  in  the  argument  at  the  Bar,  on  deeisions  of  your 
Lordships'  House.  For  the  appellants  it  was  contended,  that  oom« 
pensatioii  was  exeluded  by  Caledonian  By.  Co.  v*  Ogilyy,  2  Maoq. 
929,  and  Bidcet  ti.  Metrc^litan  By.  Co.,  Law  Bep.  2  H.  L.  17& 
Hie  respondents  relied  on  Metropolitan  Board  of  Works  «. 
McCarthy,  Law  Bep.  7  H.  L.  213. 

It  is  your  Lordsmps'  dnty  to  maintaisii  aa  f ar  aa  yo«  posiibly 
oaB,  the  authority  ox  all  former  deeiaions  of  thia  Mouse;  and 
although  later  deeiaions  may  hftve  interpreted  and  limited  the 
applieatiiHi  of  earlier,  they  ought  not  (wxttout  aom*  unavoidaUe 


OALEDOKIAir  BT.  CO.  t).  WALKEBf  S  TBU8TBBB.  691 

neeefifflty)  to  be  treated  as  eonflicting.  The  reasons  which  learned 
Lords  who  concorred  in  a  particular  decision  may  have  assigned 
for  their  opinions,  hare  not  the  same  degree  of  anthority  with  the 
decisions  tnemselves.  A  judgment  whicn  is  right,  and  consistent 
with  sonnd  principles,  npon  the  facts  and  circumstances  of  the 
case  which  the  House  had  to  decide,  need  not  be  construed  as  lay- 
ing down  a  rule  for  a  substantially  different  state  of  facts  and 
circmnstances,  though  some  propositions,  wider  than  the  case  itself 
required,  may  appear  to  have  received  countenance  from  those 
who  then  advisea  the  House. 

With  this  preface,  I  think  it  right  to  say  that  all  the  three 
decisions  of  this  House,  to  which  I  have  referred,  appear  to  me  to 
be  capable  of  bein^  explained  and  justified  upon  consistent  princi- 
ples; the  propositions  which  I  regard  as  having  been  established 
DT  them,  and  W  another  judgment  of  your  Lordships  in  the  case 
ot  Hammersmith  Ry.  Co.  t?.  Brand,  Law  Hep.  4  H.  L.  171,  being 
these: 

1.  When  a  right  of  action,  which  would  have  existed  if  the 
work  in  respect  of  which  compensation  is  claimed  had  not  been 
authorized  by  Parliament,  would  have  been  merely  personal,  with- 
out reference  to  land  or  its  incidents,  compensation  is  not  due 
rmier  the  Acts.  2.  When  damage  arises,  not  out  of  the  execu- 
tion, but  only  out  of  the  subsequent  use  of  the  work,  then  also 
there  is  no  case  for  compensation.  3.  Loss  of  trade  or  custom,  by 
reason  of  a  work  not  otherwise  directly  afiecting  the  house  or  land 
in  or  upon  which  a  trade  has  been  carried  on,  or  any  right  properly 
incident  thereto,  is  not  by  itself  a  proper  subject  for  compensation. 
4.  The  obstruction  by  the  execution  of  the  work,  of  a  man's  direct 
aeoees  to  his  house  or  land,  whether  such  access  be  by  a  public 
road  or  by  a  private  way,  is  a  proper  subject  for  compensation. 
In  the  case  of  Caledonian  By.  Co.  v.  Ogilvy,  2  Macq.  229,  Lord 
Cnmworth  stated  the  question  to  be,  "  Whether  a  proprietor,  who 
holds  land  adjoining  a  newly-constructed  railway,  can  under  the 
clanses  of  the  general  Act  and  the  special  Acts,  which  give  him  a 
right  of  compensation  in  respect  of  any  injurious  effect  upon  his 
hmdi,  claim  from  the  company  compensation,  because  at  a  short 
distance  from  the  entrance  to  liis  grounds  the  railway  traverses  an 
unporlant  public  road  on  a  level;"  that  road  (as  his  Lordship 
immediately  afterwards  proceeded  to  say),  being  '^  the  most  com- 
mon" ^though  not  the  only),  "  and  the  best  approach  to  the  pur- 
suer's nouse."  All  that  your  Lordships  then  aecidcfd  was,  that  it 
was  not  competent  to  tiie  sheriff  to  give  any  redress  in  respect  of 
this  level  crossing. 

It  is  material,  in  order  to  understand  riffhtly  the  reasons  asdgned 
for  that  deeiaion,  to  bear  in  mind  that,  unless  the  mere  fact  of  rails, 
ete.,  being  laid  across  the  public  road  ought  to  have  been  held  to 
constitute  an  actionable  obstruction  of  the  pursuer's  right  to  use  it 


633  OALEDOKIAN  BY.  GO.  V.  WALKER'S  TBUSTKBEL 

(if  there  had  been  no  Act  of  Parliament),  that  right  was  not  ob* 
atmcted  bj  the  execntion  of  the  works  of  the  railway.  The  pmi* 
sner  complained  of  *^  a  constant  liability  to  great  inconyenieiioe, 
interrnption,  and  delay"  (by  reason  of  the  dosing  of  gates  sctobb 
the  public  road  as  often  as  trains  were  passing  or  about  to  paBs); 
and  of  danger  and  alarm  to  those  passing  to  and  from  the  house, 
'^  from  the  risk  of  the  startling  of  horses  when  detained  in  a  narrow 
road  facing  the  barrier,  by  the  passing  and  noise  of  the  engineB 
and  trains/'  These  were  not  distinct  heads  of  claim,  one  for  de- 
lay, etc.,  by  closing  the  gates,  and  another  for  danger,  etc,  by  the 
noise  of  engines  and  trains ;  but  were  only  specincations  of  the 
manner  in  wiiich  the  pursner  proposed  to  establish  his  main  propo- 
sition, that  '^  very  material  injnry"  had  been  ^^  done  to  the  place 
as  a  residence,  and  deterioration  caused  to  tlie  amenity  and  value 
of  the  house  and  policy,  by  the  railway  crossing  the  approach  to 
the  lodge  and  gate  on  the  level,  immediately  in  front  of  and  within 
a  few  yards  of  the  gate,  whereby  the  present  free  and  open  com- 
munication with  the  high  road  at  a  very  short  distance  was  cut  ofi, 
and  all  access  prevented,  without  a  constant  liability  to,"  etc.  (ut 
supra).  The  communication  was  not  cut  off,  and  access  was  not 
prevented,  except  when  trains  were  passing;  the  temporary  ob- 
struction of  the  public  road  by  shutting  gates  across  it  at  those 
times,  as  well  as  the  noise  complained  of,  were  incidents,  not  of 
the  construction,  but  of  the  use  of  the  line. 

The  decision,  therefore,  would  have  been  justified  (assuming 
that  the  mere  placing  of  rails,  etc.,  across  the  road  would  have 
given  no  right  of  action  to  the  pursuer),  upon  the  same  grounds 
on  which  this  house  afterwards  aecided  the  case  of  Hammersmith 
By.  Co.  V,  Brand,  Law  Eep.  4r  H.  L.  171,  by  which  the  second  of 
the  four  propositions  which  I  have  stated  was  established.  The 
peculiar  circumstances  of  the  latter  case,  iu  which  Mr.  Brand's  real 
estate  suffered  physical  injury  from  the  vibration  of  trains,  made 
it  necessary  for  this  house  to  enter  into  a  minute  criticism  of  the 
lan^age  of  the  compensation  clauses  in  the  Acts  of  Parliament, 
which,  in  Mr.  Ogilvy's  case,  was  not  necessary ;  because  Lord 
Cranworth  and  I^rd  St.  Leonards  both  thought  that  the  ininiy 
for  which  Mr.  Ogilvy  might  have  brought  his  action  if  the  raifwaj 
had  not  been  authorized  b;^  Parliament  would  have  been  personu 
to  himself  and  not  an  injury  to  his  land,  or  to  any  right  incident 
thereto. 

But,  although  the  judgment  in  Ogilvy's  Case,  2  Macq.  839,  was 
not  expressly  rested  on  me  distinction  between  injuries  from  the 
construction,  and  injuries  from  the  use,  of  the  railway,  such  a  dis* 
tinction  did,  nevertheless,  exist  in  the  facts,  and  (as  it  seems  to  me) 
was  implied  in  the  reasoning  of  the  noble  and  learned  Lords,  espe- 
cially of  Lord  Cranworth,  2  Macq.  at  pp.  235,  238 ;  and  in  the 
argument  for  the  appellants,  in  Brand's  Case,  Law  Kep.  4  H.  L 
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171,  it  was  80  r^arded.  ^  The  words  of  the  Act^'  (it  was  there 
said)  '^  refer  to  land  taken,  or  injuriously  affected  in  the  making  of 
the  railway ;  and  to  that  matter  they  were  confined  by  tliis  house,  in 
tbe  case  of  the  Caledonian  By.  Co.  v.  Ogilvy,"  2  Macq.  229.  The 
mere  act  of  placing  rails,  etc.,  across  the  road  at  the  level  cross^ 
ing  n>y  itself,  and  apart  from  the  contemplated  nse  of  the  ^railway 
for  the  passage  of  engines  and  trains)  was  considered  by  the  house 
not  to  affect  injuriously  the  access  to  Mr.  Ogilvy's  land.  If  the 
proepectiye  liability  to  the  obstruction  of  the  road  by  the  use  of 
the  railway  for  the  purposes  for  which  it  was  made  had  been,  in 
the  judgment  of  the  hpuse,  such  an  injury  as  would  have  been 
actionable  had  there  been  no  statutory  authority,  then  I  should  have 
thought  the  conclusion  ought  to  have  been,  that  this  was  an  injury, 
not  to  Mr.  Ogilvy  personally,  but  to  his  estate,  and,  therefore,  a 
proper  subject  for  compensation.  But  the  house  evidently  con- 
sidered that  there  woula  have  been  no  right  of  action  in  respect  of 
such  a  merely  prospective  liability  to  obstruction ;  and  the  reasoning 
of  the  noble  and  learned  Lords  was  therefore  addressed  to  the  legal 
consequences  of  obstructions  de  facto,  when  they  might  actually 
happen  by  the  use  of  the  line.  As  to  these,  they  thought  (and  I 
am  not  myself  satisfied  that  they  were  mistaken  in  thinking,  though 
the  decision  in  Brand's  Case,  Law  Kep.  4  H.  L.  171,  makes  the 
point  now  of  little  or  no  practical  importance)  that  each  particular 
detention,  when  Mr.  Ogilvy  or  his  servants,  being  upon  the  road, 
might  happen  to  be  stopped  by  the  closing  of  the  gates,  for  passing 
trams,  would  (like  the  nuisance  from  noise,  etc.),  be  an  injury  ejus- 
dem  generis  with  that  which  any  other  persons  using  the  road  might 
suffer,  though  accruing  to  him  more  frequently  than  to  others ;  and 
that  any  ri^t  of  action  which  he  might  have  had  for  each  such 
detention  (if  Parliament  had  not  authorized  the  use  of  the  railway) 
would  have  been  personal,  and  not  incident  to  the  ownership  of  his 
land. 

But  the  point  (the  only  point  as  it  seems  to  me),  which  was  really 
determined  in  that  case  was,  that  the  mere  fact  of  a  railway  cross- 
ing at  a  level  the  access,  by  a  public  road,  to  a  landowner's  house 
or  estate,  with  its  incidental  liability  to  frequent  stoppages  by  the 
passage  of  trains  after  the  line  should  be  used  for  tnSSc,  would 
not  have  been  a  cause  of  action  if  the  work  had  not  been  autho- 
rized, and  therefore  was  not  a  subject  for  compensation  under  the 
Acts.  I  suppose  that  (unless  the  mere  laying  of  the  rails,  etc, 
would  have  given  such  a  cause  of  action)  this  was  an  unavoidable 
consequence  of  the  technical  interpretation  of  the  words  '^  injuri- 
ously affected,"  as  applicable  only  to  something  which  would  have 
been  a  legal  injuria,  m  the  case  of  an  unauthorized  work,  an  inter- 
pretation which  it  is  too  late  to  criticise  now ;  though,  if  the  point 
were  open,  I  should  myself  think  it  questionable  whether  there 
was  not  a  fallacy  in  such  a  test  depending  upon  the  hypothesis  of  the 
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Mune  ivork  beiftg  excMoted  irfthout  Mitliority,  wMeh  ^Tiiiff  rnrd 
to  the  nature  wd  epeniti<m  of  Ads  for  the  ezeeution  of  tSat  om 
of  pvbiie  ivoriDB)  cm  hard! j  be  eappoeed  to  hare  beeti  witkiB  the 
ocmtemplatieB  of  Parinment. 

b  the  eaee  of  Brandy  Lmt  Rem.  4  H.  L.  171  (hi  whidi  Iim 
myeelf  eouiieel  on  ibm  imeMeeiBftti  aide),  the  meetkm,  whedier  a 
proepeotife  liability  to  neoemr^  ^j^y  Ii^Mii  tne  nee  of  tibe  n3- 
wayfor  the  porpoee  for  whieh  it  wae  made  and  aothotvMd,  trae  not 
a  eabjeet  for  eompenafttion  profierly  annng  out  of  tiie  ezeention  of 
the  works,  was  again  raised,  and  was  ar^ned  at  jp-eater  length,  and 
with  mneh  grealmr  dkftinettieBB,  tiian  mi^t  be  inferred  froaa  die 
report  of  the  argument.  The  only  passage  in  that  report,  which 
seems  clearly  to  point  to  it,  is,  Law  Kep.  4  H.  L.  ITl,  wh^«  it  is 
thns  put :  ^'  This  is,  in  fac^  a  s^-vitnde  imposed  on  the  plaintiffs 
hmd,  and  the  imposition  of  that  senritnde,  which  is  a  canse  of 
damage,  mnst  be  the  subject  of  oompensatioD.'' 

Tm  opinion  of  Lush,  J.,  in  that  case,  Law  Bep.  4  H.  L.  184, 
188,  approved  and  adopted  by  Lord  Cairns,  who  distented  from  your 
Lordsuips'  judgment.  Law  Kep.  4  H.  L.  222,  223,  was  in  accord- 
ance with  that  view.  But  that  argument  was  rejected  by  the 
House,  Lord  Clielmsford  (who  moved  the  judgment),  saying,  Law 
Sep.  4  H.  L.  204 :  ^^  To  argue  that,  as  the  iniury  could  not  have 
occurred  unless  the  railway  had  been  previously  constructed,  there- 
fore it  was  caused  ^by  the-<)onstmction  thereof,'  is  certainly  a 
strong  example  of  the  illogical  reasoning  of  ^  post  hoc,  ergo  prop- 
ter hoc,'  and  would  extend  to  every  accident  or  injury  occurring 
upon  the  railway  after  its  construction,  which,  of  course,  could  not 
have  happened  if  it  had  not  been  constructed."  I  should  not  my- 
self have  thought  that  the  argument  did  involve  that  consequence^ 
or  that  the  propter  hoc  could  well  be  denied ;  but,  however  that 
may  be,  the  ailment  did  not  prevail. 

1  have  thou^t  it  necessary  to  say  so  much  as  this  as  to  the  ease 
of  Caledonian  Ky.  Co.  v.  Ogilvy,  2  Macq.  229,  because  I  am  aware, 
that,  to  one  at  least  of  my  noble  and  learned  friends  (Lord  Black- 
burn), it  appears  to  present  more  difficulty  than  it  does  to  myself. 
Whether,  nowever,  my  view  of  it  is  correct  or  not,  that  case  ong^t 
not  to  govern  the  present ;  because,  here,  the  respondents'  access 
to  and  from  their  property  by  Canal  Street  was  stopped  up  and 
taken  away,  not  from  time  to  time  by  the  use,  but  once  for  all  by 
the  construction,  of  the  works  of  the  appellants'  railway.  The  re- 
spondents' claim  is  not  founded  upon  a  mere  liability  (whether 
constant  or  otherwise)  to  obstruction,  but  on  obstruction  de  facto, 
and  that  by  the  works  themselves.  If,  therefore,  such  an  inter- 
ference with  the  access  to  their  property  by  this  public  street 
would  have  been  an  actionable  wrong,  if  the  railway  had  not  been 
authorized,  it  is  consistent  both  with  Caledonian  Sv.  Co.  v.  Ogilvy, 
2  Macq.  229,  and  with  Hammersmith  Ry.  Co.  v.  Brand,  Law  Bep. 
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4  H.Lin,  to  koMl  then  Mtltldd  to  oom]p6iM«iBii  mtdsp  A» 

It  SflboweY^r  ooBtendedL  o&  tho  «B4iiorhf  e<  lUdfiti's  CfM^Ltir 
Bep.  8  R  L  17t,  thmt  tldid^gk  the  rwpMdettti*  •oow  t»  Sgite^ 
tM  StiMt  by  Chnial  Street  wm  MitiMytmn  eermyytha*  JMoew  wet 
not  a  right  so  connected  wil^  «r  inoideot  to  tisafr  feel  ealste  Ireat- 
ineim  Oanal  Street  as  to  entitle  thmti  to  eorapeasatioB  for  its  loss. 
It  was  in  Rieket's  Case,  Law  Bop.  S  H.  L.  175,  that  the  thitd  of 
the  four  propositionBy  to  fiiiioh  I  iiaye  referred,  was  estaUkfaed  bj 
ihii  house. 

There  is,  at  first  sight,  some  mpairent  simOitiide  between  the 
etreamBtaaoes  of  Bioket*s  Case,  Law  Bm.  S  H*  L.  17fl,  and  Aeae 
of  the  present;  but  it  disaj^wars  wlien  the  faets  of  that  ease  and 
the  euct  natnre  of  the  claim  made  in  it  are  riffhtly  nnderstood. 
The  facts  of  Ricket's  Case,  Law  Bep.  3  H.  L.  17o,  as  they  appear 
in  the  appeal  papers  (to  which  I  nave  ref etred)  are  these :  The 

y  a  pnbiio-honse  with  a  skittle-gronnd  attadied  to 


«  Pickled 

it,  of  which  Hr.  Bicket  was  lessee  and  occnpier,  stood  on  one  side 
of  a  street  or  carriaffe-waj  in  the  metropolis  called  Crawford  Street. 
On  the  other  side  of  the  same  street  was  Clerkenwell  Workhouse, 
a  oonsiderable  block  of  buildings,  and  on  the  further  side  of  the 
workhouse  another  street  or  carriage-way  called  Coppice  •  Bow, 
running  in  a  direction  which  may,  for  the  present  purpose  be  de- 
scribed as  parallel  to  Crawford  Street,  of  wnich  the  line  was  irreg- 
ular, and  communicating  with  certain  other  streets,  called  Victoria 
Street  and  Bowling  Green  .Lane.  Between  Crawford  Street  and 
Coppice  Bow  there  was  a  covered  public  footway,  76  feet  long 
ana  5  feet  wide,  running  out  of  Crawford  Street  at  a  point  just 
opposite  to  the  ^^  Pickled  Sgg«"  For  twenty  months,  auring  the 
oonstruction  of  the  Metropolitan  By.,  hoardings  were  set  up  by 
the  company  by  which  the  carriage  roadway  oi  Coppice  Bow  and 
Bowling  Oreen  Lane  were  obstructed,  the  foot  pavements  on  both 
sides  of  each  of  those  streets  remaining  without  obstruction.  The 
footway  leading  frem  Orawford  Street  to  Coppice  Bow,  and  its 
communication  with  the  foot  pavement  on  that  side  of  Coppice 
Bow,  were  not  interfered  with ;  and  the  company  constructed  a 
bridge  for  foot  passengers  over  the  obstructed  part  of  the  readway 
in  Coppice  Bow,  so  that  foot  passengers  coming  frem  Crawford 
Street  to  Coppice  Bow  or  Bowling  Green  Lane,  or  vice  versa,  might 
pass  bv  the  covered  footway,  over  this  bridge,  to  the  foot  pavement 
-on  eitner  side  of  Coppice  !Kow,  and  so  to  K>wling  Green  Lane  and 
the  other  streets  leadmg  out  of  Coppice  Bow,  or  thence  to  Crawford 
Street.  There  was,  therefore,  no  obstruction  at  all  which  could 
interfere  with  the  direct  access  to  or  from  the  ^'  Pickled  Egg"  by 
way  of  Coppice  Bow  and  the  streets  beyond  it,  for  foot  passengers ; 
the  previous  and  the  only  direct  access  from  thence  to  Coppice  Bow 
having  been  by  the  covered  footway.    Ko  claim  for  compensation 
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was  made  on  the  gronnd  of  any  actual  or  sappoaed  interest  of  the 
phuntiff  Ricket  in  any  of  the  carriage  roaaways  which  were  ob- 
atmcted,  or  on  any  other  ffroande,  except  the  loes  of  costom  to  hk 
trade  as  a  publican.  He  did,  ind^»  all^  in  his  claim  ^that  Ids 
pnblic-honae  had  been  in jorionsfy.  a£Eecte(^''  but  I069.  of  cnatom  'waa 
the  only  gronnd  stated  for  that  allegation.. 

The  qneation  came  before  the  courts  in  the  form  of  a  special 
ease,  in  which  the  effect  of  the  plaintiff's  evidence  was  atated  to  be 
^  that  foot  passengers  came  to  nia  house  from  Hoxtcm,  Islington, 
the  City  Koad,  Goswell  Street,  and  a  Yariely  of  places  north  and 
eadt  of  Coppice  Row,  from  Bowling  Green  Lane  across  Coppice 
Row,  and  down  the  covered  footway  or  pa8safi;e,  and  persona  paned 
and  repassed  towards  and  from  Holbom  ana  iJie  placea  beyond ; 
and  that  there  was  no  nearer  way  from  Hoxton  to  die  'Pidded 
-Egg/  and  that  the  principal  part  of  the  trade  of  the  public-house 
was  derived  from  customers  attracted  to  it  by  a  akittle-yard  attadied 
thereto,  and  coming  through  the  said  thoroughfare  from  Bowling 
Green  Lane  and  passing  his  house;  that  immediately  i^ter  the  0^ 
struction  the  number  of  foot  passengers  coming  towards  the  sud 
public-house  in  manner  aforesaid  was  greatly  dmiinished,  and  the 
custom  to  and  trade  of  the  public  house  greatly  fell  off,  and  did 
not  again  improve  while  the  hoarding  continued,  or  after  it  had 
been  removed  ;  the  traffic  of  the  neighborhood  having  been  entirely 
altered  by  the  works."  The  special  case  stated  the  question  for 
the  opinion  of  the  Court  to  be  ^^  whether  the  loss  of  customers  by 
the  said  Henry  Ricket  in  his  said  trade,  under  the  above  circnm- 
stances,  was  such  damage  as  entitled  him  to  recover  compensation 
from  the  company  ?  If  the  Court  should  be  of  that  opinion,  judg- 
ment to  stand  for  £100.  But  if  the  Court  should  be  of  opmioa 
that  he  was  not  so  entitled,"  then  judgment  to  be  for  defendants. 

The  opinion  of  the  Court  of  Queen's  Bench  entered  on  the 
record  as  the  foundation  of  their  judgment  for  the  plaintiff,  was 
that  ^^  the  loss  of  customers  in  the  plaintiff's  trade,"  under  the  cir- 
cumstances stated,  '^  was  such  as  entitled  him  to  recover  compensa- 
tion from  the  company."  That  judgment  was  reversed  in  the  Ex- 
chequer Chamber,  from  which  the  plaintiff  Ricket  appealed  to 
your  Lordship's  House.  The  grouna  of  the  reversal  in  the  Ex- 
chequer Chamber  was  stated  by  Lord  Chief  Justice  Erie  in  tlie 
following  words  :  ^^  Even  if  the  action  would  lie  for  this  obstruc- 
tion, whereby  the  plaintiff  was  damaged  in  his  trade,  still  such 
damage  did  not  accrue  to  the  plaintiff  in  his  capacity  of  owner  of 
an  estate  in  land  ....  The  trading  carried  on  m  the  house  is  en- 
tirely distinct  from  the  estate  in  Sie  house."  And  that  learned 
judge  distinguished  the  case  from  Chamberlain  v.  West  End  of 
London  Ry.  Co.,  2  B.  &  8.  617,  in  the  decision  of  which  against 
the  railway  company  he  had  himself  concurred.  '^  It  is  certain,"  he 
said,  ^'  that  the  nouses  themselves  of  the  then  plaintiff  were  found 
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to  be  in jariouslj  affected,  and  for  that  injni^  alone  the  compensa- 
tion was  awarded.  The  principle  is,  that  tne  value  of  a  honse  is 
affected  by  the  relation  of  its  situation  to  the  adjoining  highway, 
that  is,  by  the  convenience  of  the  private  rights  of  ingress  and 
^ress  from  the  one  to  another,  and  by  the  circumstance  of  the 
highway  itself  tending  to  make  it  useful  and  agreeable  to  the  oc- 
cupier of  the  house."     5  B.  &  S.  at  p.  165. 

>¥hen  Kicket's  Case,  Law  Kep.  2  H.  L.  176,  came  to  your  Lord- 
ships'House  the  judgment  of  the  Exchequer  Chamber  was  affirmed. 
Lord  Chelmicfora  and  Lord  Cranworth  concurring  in  the  result, 
though  not  in  all  their  reasons.  Lord  Westburv  (ussented,  calling 
in  question  the  rule  that  the  words  ^'  injuriously  affected,"  in  the 
compensation  clauses  of  the  Lands  and  Railways  Clauses  Acts,  mean 
only  such  a  technical  injuria  as  would  have  been  actionable  if  the 
work  had  not  been  authorized  by  the  Legislature.  Much  of  Lord 
Chelmsford's  reasoning  was  founded  upon  a  distinction  between 
temporary  and  permanent  damage  under  the  68th  section  of  the 
Lands  Clauses  Act,  and  the  6th  and  16th  sections  of  the  Railways 
Glauses  Act,  in  whicli  Lord  Cranworth  did  not  concur ;  and  it  cer- 
tainly does  not  appear  to  me  that  the  decision  of  Kicket's  Case, 
Law  Sep.  2  H.  L.  175,  either  in  this  House  or  in  the  £xche<]^uer 
Chamber,  can  satisfactorily  be  explained  by  any  such  distinction. 
But  both  the  noble  and  learned  ]!x>rd8  agreed  that  the  damage  by 
loss  of  custom,  of  which  the  plaintiff  complained,  was  a  consequence 
of  the  works  of  the  railway  company,  too  remote  and  indefinite  to 
bring  it  within  the  scope  of  any  of  the  compensation  clauses  of  the 
Acts ;  and  this  I  consider  to  have  been  the  true  ground  of  that 
decision  and  also  of  an  earlier  decision  of  the  Court  of  Queen's 
Bench  in  the  case  of  Bex  v.  London  Dock  Co.,  5  Ad.  &  £.  163,  in 
which  a  claim  to  compensation  was  made  under  a  special  Act, 
passed  before  the  Consolidation  Acts,  on  similar  grounds,  and  which 
(in  Ricket's  Case,  Law.  Rep.  2  H.  L.  175),  was  referred  to  with 
approval  by  the  Lord  Chief  Justice  in  the  Exchequer  Chamber, 
Erie,  C.  J.,  5  B.  &  S.  168,  and  by  both  the  learned  Lords,  whose 
view  was  adopted  by  this  House,  Lord  Chelmsford  and  Lord 
Cranworth. 

I  may  add  that  the  same  view  of  Ricket's  Case,  Law  Rep.  2  H. 
L  175,  was  afterwards  taken  by  Willes  and  Byles,  J  J.,  in  the  case 
of  Beckett,  Law  Rep.  3  C.  P.  82,  where  the  former  of  l^ose  learned 
judges  spoke  of  it  as  deciding  that  an  injury  for  which  compensa- 
tion is  due  ^^  must  be  in  respect  of  the  property  itself,  and  not  of 
any  particular  use  to  which  it  may  from  time  to  time  be  put ;"  and 
the  latter,  as  proceeding  on  the  ground  that  the  injury  was  not 
temporary  but  "  indirect  and  to  the  trade  only." 

In  the  present  case,  as  in  Chamberlain  v.  West  End  of  London 
Ry.  Co.,  2  B.  &  S.  617,  and  Beckett's  Case,  Law  Rep.  3  C.  P.  82, 
(both  which  were  approved  and  followed  by  this  House  in  Metro- 
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politau  Board  of  Works  v.  McCarthy,  Law  Rep.  7  H.  L.  943),  Oe 
claim  was  made  in  respect  of  a  direct  and  immediate  injury  to  the 
reapondents'  estate  by  catting  off  their  direct  and  immediate  ae- 
cess  to  ^linton  Street  The  circnmstaaoes  of  Chamberlain'a  Otte, 
S  B.  ft  D.  617,' cldBcly-resembled  those  of  the  present  case.  In 
Beckett's  Case,  Law  Kep.  3  C.  P.  88,  the  width  of  the  public  rosd 
immediately  opposite  the  plaintiff's  premises  was  reduced,  bo  as  to 
render  it,  not  nsetess  to  those  premises  for  the  purpose  at  aceesB, 
but  less  convenient  than  before.  In  McCarthy's  Case,  Law  Bep.  7 
H.  L.  243,  this  House  gave  compensation  for  the  obstmction  of 
access  to  tlie  River  Thames  from  the  plaintiff's  premises  throveh  a 
public  dock  lying  on  the  other  side  of  a  public  road  adjoining  uose 
premises. 

It  was  argned  for  the  appellants  that  these  authorities  ought  not 
to  be  extended  to  any  case  of  the  obstruction  of  access  to  private 

Sroperty  by  a  public  road,  when  such  obstruction  is  not  imme- 
iately  ex  adverse  of  the  property.  This  limitation,  howevor, 
seems  to  me  arbitrary  and  unreasonable,  and  not  warranted  by  fine 
facts  eidier  of  Chsimberlaiii's,  2  B.  ft  S.  617,  or  of  McCarthy's 
Case,  Law  Rep.  7  H.  L.  243.  A  ri^ht  of  access  by  a  public  rwid 
to  particular  property  must,  no  dom>t,  be  proximate,  and  not  re- 
mote or  indefinite,  in  order  to  entitle  the  owner  of  that  property 
to  compensation  for  the  loss  of  it ;  and  I  apprehend  it  to  be  dear 
that  it  could  not  be  extended  in  a  case  like  the  present  to  all  the 
streets  in  Glasgow  through  which  the  respondents  might  from 
time  to  time  have  occasion  to  pass  for  purposes  connected  with  any 
business  which  they  might  carry  on  upon  the  property  in  ques- 
tion. But  it  is  sumcient  for  the  purposes  of  the  present  appw  to 
decide  that  the  respondents'  right  of  access  from  their  premises  to 
Eglinton  Street,  at  a  distance  of  no  more  than  i^i&^  yards,  was 
direct  and  proximate,  and  not  indirect  or  remote,  'fne  Court  of 
Session  has  so  decided,  and  I  think  your  Lordships  cannot,  con- 
sistently with  your  decision  in  McCarthy's  Case,  Law  Rep.  7  H. 
L.  243,  do  othei*wise  than  affirm  their  judgment.  I  therefore  so 
move  your  Lordships. 

LoBD  O'Hagan. — My  lords,  two  qnestions  have  arisen  in  this 
case.  The  first,  as  to  the  true  construction  and  effect  of  the  letter 
of  the  4th  of  July,  1873,  on  the  faith  of  which  opposition  to  the 
Bill  introduced  by  the  railway  ctmipany  was  withdrawn,  may,  I 
think,  be  briefly  disposed  of.  It  was  contended  that  by  that  lett^ 
the  company  bound  themselves  to  submit  to  the  arbitrators  or  the 
oversman  the  claims  of  the  petitioners,  whatever  they  might  be, 
which  they  might  think  fit  to  put  forward  on  the  allegation  Aat 
their  properly  had  been  "injuriously  affected"  by  the  making  of 
the  railway.  I  have  no  doubt  that  tne  true  meaning  of  this  ander- 
taking  was  that  attached  to  it  by  the  Lord  Ordinary.    It  could 
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MMPedj  )ui¥0  been  ift  Ae  oMtemplnfliKm  of  tke  parties  te  lmT% 
nttde  laj  demand^  however  wfld,  UDreaeiHiable^  or  lUef^l,  the  stib- 
jeefc  of  iiiqairj  before  arbitnftorB  or  a  jiary.  Of  conrse  the  oompany 
niMhl  have  hMwdiliieBiielvea  by  clear  woi^  for  the  avoidance  of 
risk  or  ezpeaaey  to  forego  the  right  of  objection  even  to  any  audi 
demand  ;  out  the  wonda  dionld  be  very  dear  to  warrant  na  in  at- 
tributing  to  them  so  improbable  a  purpoae^and  fihonld  not  be 
strained  to  justify  the  imputation  oi  it.  The  letter  seems  tome  to 
give  no  Bn<»i  warrant.  It  merely  provides,  in  terms,  that  althoagh 
no  part  of  the  lands  of  the  claimants  and  petitioners  should  be  taken 
by  the  eompanv,  thev  should  have  all  the  rights  they  could  have 
legally  enjoyed  if  it  had  been  otherwise.  Larger  rights  than  those 
given  within  the  op^ation  of  the  Bailway  Acts  were  not  conceded 
to  them,  and  wheth^,  as  has  been  mooted,  the  undertaking  so  re- 
garded was  of  any  or  of  no  effect  in  affording  a  consideration  for 
Sie  withdrawal  oi  the  opposition,  it  seems  to  me  to  have  entitled 
the  daimants  to  nothing  more.  If,  within  the  scope  and  operation 
of  the  statutes,  they  could  establish  a  claim,  it  was  not  to  be  barred 
because  land  was  not  taken  from  them;  but  that  claim  was  not  to 
be  extended  beyond  the  limit  to  which  it  would  have  statutably 
reached  if  it  had  been  connected  with  the  taking  of  land. 

On  the  second  subject  of  dispute  the  cases  are  not  perhaps  quite 
easy  of  reconcilement,  but  I  think  thejr  may  be  reconciled  notwith- 
standing, and  in  my  opinion  the  Question  is  settled  by  the  author- 
ity of  this  Honse.  I  need  not  reier  in  any  detail  to  the  circum- 
stances under  which  the  controversy  arises ;  but  the  oversman  or 
umpire  to  whom  the  parties  referred  their  dispute  has  ascertained 
facts  which  must  be  taken  as  established,  and  upon  which  we  must 
determine  whether  the  claim  to  compensation,  on  the  ground  that 
the  respondents'  property  has  been  '< injuriously  affected"  within 
the  meaning  of  the  statutes  by  the  works  of  the  company,  has  been 
sustained. 

The  decreet  arbitral  conclusively  determines  that  the  respondents 
have  suffered  and  suffered  largely  from  the  construction  of  the 
railway.  It  has  not  taken  any  of  their  property,  and  the  injury 
done  to  them  has  not  been  caused  by  erections  upon  any  lana  of 
theirs  or  in  immediate  propinquity  with  or  ex  adverse  to  such 
land ;  but  it  has  done  them  aamage  by  deteriorating  the  mode  of 
access  to  it,  by  obliging  them  to  make  a  detour  of  about  265  feet, 
and  by  altering  the  gradients  of  a  street  to  1  in  20  f pr  a  space  of 
about  116  fee^  and  1  in  84.7  for  a  space  of  197  feet.  The  overs- 
man  has  found  that  in  these  circumstances  the  claimants'  property 
is,  in  his  opinion,  ^^  injuriously  affected,"  and  he  assesses  the  dam- 
ages at  the  snm  of  £1500. 

On  this  finding  we  are  warranted  in  assuming,  for  the  purpose 
of  the  argument,  that  there  has  been  substantial  injury,  and  such 
an  injury  as  before  the  enactment  of  the  Bailway  Statutes  would 
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Itay6  grren  the  respohdento  a  clear  cause  of  action ;  that  that  injuiT 
has  been  done  to  their  estate  so  as  not  merely  to  produce  peiBonal 
or  general  inconvenience,  but  by  a  material  operation  to  diminish 
the  value  of  it;  and  that  whilst  the  difficulties  of  detour  and  change 
of  gradients  maj  have  been  unpleasant  and  mischievous  to  the 
pu  Dlic  in  the  neighborhood  of  the  works,  they  were  specially  and 
particularly  injurious  to  the  respondents,  so  a%  in  the  result,  to 
unpose  on  them  a  large  pecuniary  loss. 

Taking  the  facts  so  found,  this  case  seems  to  me  wholly  nndis- 
tingnishable  from  that  of  Metropolitan  Board  of  Works  v.  McCar- 
thy.  Law  Eep.  7  H.  L.  243.  I  was  a  party  to  the  judgment  in 
that  case,  and  my  reported  opinion  states,  perhaps  at  more  than 
sufficient  length,  the  grounds  on  which  I  thought  it  sustainable, 
and  I  shall  not  make  an  idle  repetition  of  the  statement  of  thoee 

Sounds.  I  see  no  reason  to  alter  in  any  respect  the  view  which  I 
en  adopted  or  the  reasons  which  I  urged  in  support  of  it;  and  if 
it  be  correct,  the  respondents  are  dear^  entitled  to  sncoeed.  In 
that  case,  as  in  this,  there  was  a  public  way,  and  in  that,  as  in  thi^ 
access  to  it  was  obstruct^  by  tne  works  complained  of.  There. 
as  here,  the  obstruction  produced  inconvenience  to  the  genera! 
public  who  had  the  use  of  the  way,  but  there,  as  here,  there  was 
m  addition  a  particular  and  appreciable  damage  to  the  premises  of 
an  individual,  rendering  them  less  available  for  his  purposes,  and 
therefore,  diminishing  tlieir  value.  In  the  language  of  an  old  case, 
he"^^  did  necessarily  suffer  an  especial  damage  moi'e  than  the  re^ 
of  the  King's  subjects ;"  Iveson  v.  Moore,  1  Salk.  15.  Tl)ere,a^ 
here,  the  works  which  founded  the  complaint  did  not  infringe  upon 
the  premises  which  they  injured ;  and  the  makers  of  them  were 
not  held  answerable  because  of  any  close  propinquity  or  an; 
ex  adverse  position.  Such  circumstances  were  not  there  held 
necessary  to  ground  the  judgment,  as  we  were  pressed  to  hold  them 
to  be  here.  There  the  premises  were  pronounced  to  have  been 
**  injuriously  affected,"  and  the  proprietor  to  have  suffered  damaw 
to  his  estate,  although  no  land  was  taken  from  him,  and  althongu 
no  land  of  his  was  touched ;  the  physical  obstruction  of  access  b^ 
deemed  in  itself  an  injury  to  the  premises  which  it  damnified,  within 
the  meaning  of  the  compensation  clauses. 

I  can  reco^ize  no  distinction  in  substance  between  that  case  and 
this,  and  if  there  be  none,  we  are  bound  to  follow  it.  For  mj  owr. 
part,  I  fully  concurred  in  the  decision,  and  I  repeat  it  cheerfnllv 
for  I  have  never  been  able  to  understand  the  reason  why  premiett 
should  not  be  held  to  be  "  injuriously  affected  "  if  they  are  injnieo 
under  such  circumstances  by  the  construction  of  a  railway  so  as  t' 
be  diminished  in  usefulness  and  lowered  in  value,  or  why,  if  then 
be  real  and  appreciable  injury,  there  should  not  be  adequate  cqd> 
pensation.  The  words  of  the  Acts  are  laige  enough  to  accompli^ 
justice  as  between  the  company  and  the  claimant,  and  whilst  on 
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the  one  fdde  the  BeMshnees  of  private  persons  should  not  be  per* 
mitted  to  forbid  the  progress  of  neeof al  improvements,  on  the 
other  individuals  shoald  not  be  made  to  suffer  remediless  wron^ 
from  an  overstrained  apprehension  of  the  prevention  of  useful 
works  by  the  admission  of  unreasonable  claims  for  compensation. 
It  is  desirable  that  there  should  not  be  excess  of  favor  either  for 
the  individual  interest  as  antagonizing  a  general  benefit  or  for  the 
promotion  of  public  improvements  at  the  cost  of  personal  injustice. 

The  rule  of  action  was  well  stated  by  Lord  Penzance  in  the  case 
to  which  I  have  been  referring ;  he  said :  "  The  right  to  compensa- 
tion will  accrue  whenever  it  can  be  established  to  the  satisfaction 
of  the  jury  or  arbitrator  that  a  special  value  attached  to  the  prem- 
ises in  question,  by  reason  of  their  proximity  to,  or  relative  position 
with,  the  highways  obstructed,  and  that  this  special  value  haa  been 
permanently  abridged  or  destroyed  by  the  obstruction.'* 

As  I  have  felt  it  improper  to  repeat  the  reasons  which « led  me 
to  concur  with  the  judgment  of  the  House  in  the  case  of  the 
Metropolitan  Board  of  Works  u  McCarthy,  Law  Eep.  7  H.  L.  248, 
so  the  full  discussion  which  the  Lord  Chancellor  has  applied  to  the 
other  cases  cited  in  the  course  of  the  argument,  dispenses  me  from 
the  necessity  of  dwelling  on  any  of  them.  I  shall  only  say  that 
3ome  of  those  cases  appear  to  me  equally  and  wholly  undistinguish- 
able  from  McCarthy's  Case,  Law  Kep.  f  H.  L.  243,  and  from  that 
with  which  we  are  dealing-  I  do  not  know  that  any  intellirible 
distinction  has  even  been  suggested  as  to  Beckett's  Case,  Law  Kep. 
3  C.  P.  82,  and  Chamberlain's  Case,  2  B.  &  S.  617.  In  the  former 
the  narrowing  of  a  highway  which  permanently  damaged  the 
premises  of  the  claimant  by  obstructing  the  access  to  his  house, 
was  held  to  entitle  him  to  compensation ;  and  in  the  latter,  the 
^pping  up  of  a  high-road  near  the  complainant's  houses,  prevent- 
ing the  thoroughfare  past  them,  which  theretofore  existed,  and  so 
producing  to  him  in  tne  words  of  the  Chief  Justice,  "  a  particular 
damnification,"  sustained  his  claim.  All  the  elements  of  the  right 
to  damages  which  those  cases  present,  occur  in  this,  and  they  have 
heen  repeatedly  approved  in  tnis  House. 

As  to  the  authorities  which  have  been  pressed  as  countervailing 
^  minimizing  the  force  of  the  decision  in  McCarthy's  Case,  Law 
Sep.  7  H.  L.  243— viz.,  Ricket's  Case,  Law  Rep.  2  H.  L.  175,  and 
Ogily^s  Case,  2  Macq.  229,  they  seem  to  me  suflScientl^  dis- 
tiDgmahed  by  their  diverse  circumstances,  and  the  ratio  decidendi 
of  the  Judges  in  each  of  them.  In  the  first,  the  loss  of  customers 
^  the  gist  of  the  subject  matter  of  complaint,  and  it  was  deter- 
jQined  tlutt  though  the  claimant  might  have  been  personally  injured 
^  that  way,  he  had  not  suffered  from  any  damage  to  his  nouse  or 
^te  snch  as  would  entitle  him  to  compensation.  In  the  second, 
the  crossing  on  the  level,  and  its  consequences  by  inconvenience, 
^%,  and  otherwise,  were  held  not  to  constitute  an  injury  to  the 
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hoofe  or  land  of  the  oomplainant ;  but  to  be  personal  to  bimaelf, 
and  not  to  constitute  a  ground  for  damages  within  the  provigicing 
of  the  statutes.  Lord  Cranworth  declared  that  all  attempts  at 
arguing  that  there  was  a  damage  to  ^^  the  estate,"  made  ^  a  mere 
play  upon  words."  ^^It  is  no  damage  at  all,"  he  said,  ^  to  the 
estate,  except  that  the  owner  of  that  estate  would  of  tener  have  a 
right  of  action  from  time  to  time  than  anj  other  person,  inasmnch 
as  he  would  traverse  the  spot  of  tener  than  other  people  would  tn- 
verse  it."  And  Lord  St.  Leonards  spoke  to  the  same  effect,  and 
with  equal  deamess;  he  said:  ^^I  can  see  nothing  by  which  this 
gentleman  would  sustain  damage  beyond  what  everybody  dse  sus- 
tained.   His  estate  is  not  injured." 

These  passages,  and  the  general  tenor  of  the  judgment,  seem  to 
me  to  have  fully  justified  Lord  Chief  Justice  'Erie  in  Chamberlain's 
Case,  2  B.  4b  S.  617,  in  affirming,  in  the  Exchequer  Chamber,  that 
^^  the  principle  of  that  judgment,  in  Ogilvy's  Case,  3  Macq.  829, 
was  tliat  the  respondent  was  claiming  compensation  for  penonal 
inconvenience  or  annoyance,  and  not  for  injury  to  his  property.** 
2  B.  &  8.  617.  Besides,  in  that  case,  the  injury  might  nave  been 
held  to  arise  from  the  user  rather  than  the  construction  of  the  rail- 
way within  the  principle  afterwards  established  in  Brand's  C^ 
Law  Bep.  4  H.  L.  171,  and  there  was  further  room  for  oontentioo, 
as  was  expressly  noted  by  Lord  St.  Leonards,  that  Mr.  Ogilvy  had 
not  suffeiM  such  special  and  particular  damage  as  would  give  him 
a  claim  unshared  by  all  the  travellers  of  the  nei^borhood,  and 
"  the  re£ft  of  the  king's  subjects." 

As  I  said  in  McCarthys  Case,  Law  Bep.  7  H.  L.  24S,  I  should 
have  been  disposed,  if  the  matter  had  been  res  Integra,  to  doobt 
whether  the  statutes  were  designed  to  make  the  possibility  of 
brining  an  action,  if  they  had  not  been  passed,  essential  togroimd 
a  claim  for  compensation ;  and  I  should  also  have  doubted  wheth^ 
tlie  injury  done  to  Mr.  Ogilvy's  house,  by  diminishing  its  comfort 
and  convenience  and  so  deteriorating  it,  was  not  an  injuiy  to  hu 
estate  in  it,  warranting  a  demand  against  the  company.  But  as- 
suming that  the  general  construction  now  irrevocably  put  upon  the 
words  '^  injurioudy  affecting,"  and  the  decision  in  that  particalar 
case,  were  as  correct  as  they  are  binding  upon  us,  it  seema  to  me 
that  at  least  their  effect  need  not  be  pushed  further  than  is  mi- 
avoidable,  and  that  the  points  of  distinction  to  which  I  have  ad- 
verted relieve  us  from  any  necessitv  of  re^rding  Ogilyy'a  Oaae^  2 
Macq.  229,  or  Bicket's  Caae,*  Law  Bep.  2  H.  L.  176,  as  iaiemiaisteiit 
with  McCarthy's  Case,  Law  Be]^.  7  M.  L.  943.  with  which  that 
before  us  appears  to  me  un<|ue8tionably  ideBtical. 

On  these  grounds  I  entirely  concur  with  the  Lord  CSiaiicellor, 
and  I  advise  your  Lordships  to  affirm  the  ruling  0f  the  Oourtof 
Session,  aad  to  dismiss  the  appeal. 
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LotD  Blagkbubn. — ^My  Lords,  the  respondents  as  Ba^rsaers 
below,  sought  to  enforce  payment  of  £1500  awarded  to  uiem  by 
the  decreet  arbitral  of  the  oversman,  to  whom  had  been  referred  a 
daim  for  compensation  for  their  lands,  situated  in  the  suburbs  of 
Glasgow,  on  tne  south  side  of  the  Clyde,  having  been  injuriously 
aSecied  by  the  exercise  of  the  powers  conferred  on  the  then  re- 
spondents, now  appellants,  by  a  special  Act  which  incorporated  the 
Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  8  Vict.  c.  19, 
and  the  Hallway  Clauses  Consolidation  (Scotland)  Act,  8  and  9 
Vict,  c  38. 

The  findings  in  the  decreet  arbitral  of  the  orersman,  slightly 
abridged,  axe  as  follows :  '^  I  do  hereby  find  (1st)  That  the  ^im- 
ants'  {NToperty  consists  of  a  plot  of  ground  bounded  by  Francis 
Street,  sixty  feet  wide,  on  the  east;  by  Canal  Street,  sixty  feet 
wide,  on  the  north ;  by  Yietoria  Street,  sixty  feet  wide,  on  the 
south,  and  by  an  unformed  street,  intended  to  be  sixty  feet  wide, 
on  the  west ;  that  the  said  three  first-mentioned  streets  were  in  the 
jear  1873,  and  continue  to  be,  public  streets.  (3d)  That  part  of 
the  daimants'  property  was  used  as  a  factory,  and  the  rest  as  dwell- 
ing houses,  etc,  both  let  at  rents.  (3d)  Tnat  the  claimants  have 
sustained  no  loss  en*  damage  in  reqsect  of  diminution  or  reduction 
of  rents  since  the  time  the  respondents'  operations  b^an.  (4th) 
That  during  the  respondents'  operations,  and  since  their  comple- 
tion, the  claimants'  property  has  not  by  reason  of  these  operations 
sustained  any  physical  injury  in  its  structure  as  buildings,  or  in 
respect  of  drainage,  light  or  air.  (5th)  That  prior  to  the  respond- 
ente'  operations  the  chumants  had  direct,  straight,  and  practically 
level  access,  to  and  from  their  property  from  and  to  I^linton 
Street  on  the  east  (1st)  by  Canal  Street,  and  (2d)  by  Victoria 
Street ;  Eglinton  Street  then  forming  (as  it  does  still)  a  leading 
thoroughfare  from  the  centre  of  Glasgow  to  the  south.  (6th)  That 
sinee  the  respondents'  works  were  executed,  and  by  reason  of  their 
execution,  the  following  results  have  happened :  (1st)  Canal  Street 
has  been  shut  up  as  a  direct  access  to  Eghnton  Street,  and  in  place 
of  that  direct  access  the  respondents  have  formed  as  a  substitute 
therefor  Salkeld  Street,  a  public  but  a  back  street  of  fifty  feet 
^de,  mnnin&r  nearly  pardlel  to,  and  to  the  west  of,  Efflintcm 
Street  (Sd)  Salkeld  Street  is  not  direct  or  straight,  but  sU^htly 
ounred  in  its  formation,  and  is  steeper  in  its  gradients  than  Eglin- 
ton Street,  for  the  corresponding  distance  between  Canal  Street 
^d  Cork  Street,  the  steepest  grsdient  being  1  in  84  as  compared 
^th  Eglinton  Street,  the  steepest  gradient  in  which  within  the 
same  distance  being  1  in  69.  (3d)  For  the  purposes  of  traffic  carried 
<»  *P>iiig  to  or  from  the  claimants'  property  to  Glas^w  or  the 
noiih,  tae  detour  caused  by  this  substituted  street  ia  inunaterial, 
bat,  taking  the  west  end  of  Cumberland  Street  (Cumberland  Street 
lies  en  the  east  dde  of  Eglinton  Street)  as  a  oommon  point  by 
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Eglinton  Street,  and  by  Salkeld  Street  from  Canal  Street|  the 
detour  or  extra  distance  caused  by  the  respondents'  works  extends 
to  about  1485  feet,  and  now  applies  to  all  traffic  from  the  claim- 
ants' property  carried  or  going  eastward  along  Cumberland  Street 
(4th)  That  Victoria  Street  has  not  been  shut  up,  but  has  been 
slightly  diverted,  with  no  appreciable  detour,  as  an  access  to  the 
claimants'  property  to  or  from  Eglinton  Street  and  the  south,  bnt 
with  a  detour  or  extra  distance  caused  by  the  respondents'  works 
of  about  265  feet  which  now  applies  to  aU  traffic  carried  or  going 
by  Eglinton  Street  to  the  north,  and  the  diversion  of  Yictoria 
Street,  and  tlfe  building  of  a  bridge  over  their  railway  by  the  re- 
spondents, have  had  the  effect  of  altering  the  gradient  of  a  street 
formerly  almost  level  to  1  in  20  for  a  space  of  about  116  feet,  and 
1  in  84.7  for  a  space  of  about  197  feet  (7th)  That  the  new  sub- 
stituted access  by  Salkeld  Street  forms,  in  conjunction  with  Oanal 
Street,  Cork  Street,  and  Victoria  Street,  the  principal  acoess  to 
Eglinton  Street  for  the  claimants'  property  and  tne  other  properties 
situated  in  the  same  locality,  including  the  Joint  line  Bailway 
station  and  the  Canal  Basin.  (8th)  That,  in  these  circumstances, 
and  having  regard  to  the  facts  and  circumstances  proved,  the 
claimants'  property  is,  in  my  opinion,  injuriously  affected  by  the 
construction  of  the  respondents^  works,  and,  on  the  assunvption 
that  the  claimants  are  legally  entitled  to  be  compensated  by  the  re- 
spondents  for  the  injury  so  caused,  I  fix  and  assess  the  pecuniary 
amount  of  this  compensation  at  the  sum  of  £1500  sterling,  whereof 
I  allocate  the  sum  of  £1200  as  applicable  to  compensation  for 
damage  by  detour,  and  the  sum  of  £300  to  compensation  for  damage 
by  change  of  gradients." 

It  is  not  disputed  that  the  oversman  had  before  him  evidence  to 
justify  his  findings  of  fact,  and  that  beine  so,  we  must,  I  apprehend, 
accept  his  findings  as  true,  and  that  the  pursuers  have,  in  fact, 
sustained  substantial  and  appreciable  loss  rrom  the  works  of  the 
appellants,  not  touching  their  land,  but  altering  the  mode  of  acoess 
to  it  by  public  ways,  so  as  to  compel  those  occupying  their  lands 
when  going  in  certain  directions,  not  in  all,  to  use  a  longer  road 
than  before,  or,  as  it  is  phrased,  to  make  a  detour,  and  also  when 

foing  in  certain  directions,  not  in  all,  to  use  a  road  less  conmio- 
ions  because  steeper  than  before,  or,  as  it  is  phrased,  by  change 
of  gradients ;  and  the  question  of  law  arises  whether  the  pursuers 
are  entitled  to  compensation  for  those  two  heads  of  damage. 

Some  things,  I  think,  are  now  no  longer  open  to  discussion.  ISo 
action  can  be  maintained  for  anything  which  is  done  under  the  an- 
tliority  of  the  Le^slature,  though  the  Act  is  one  which  if  unau- 
thorized by  the  Legislature,  would  be  injurious  and  actionabte. 
The  reme^  of  the  party  who  suffers  the  loss  is  confined  to  recov- 
ering such  compensation  as  the  Legislature  has  thought  fit  to  cpje 
him  (see  Hammersmith  Ky.  Co.  t?.  JBrand,  Law  Bep.  4  H.  L.  iTl). 
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The  Lands  and  Bailway  Clauses  Acts  of  1845  give  some  compen- 
sation.  I  do  not  thiuk  that  there  is  in  this  respect  any  difference 
between  the  legislation  for  England  and  for  Scotland.  And  it  must 
now  be  considered  settled  that  on  the  construction  of  these  Acts^ 
eompensation  is  confined  to  damage  arising  from  that  which  would, 
if  done  without  authority  from  the  Legislature,  have  given  rise  to 
«  cause  of  action. 

Lord  Westbury  strongly  held  and  expressed  an  opinion  that  this 
was  too  narrow  a  construction  of  the  statutes  ;  but  the  Duke  of 
Bucclench  v.-  Metropolitan  Board  of  Works  (Law  Eep.  6  H.  L.,  at 
p.  461)  he  admitted  that  what  he  thought  the  wrong  construction 
was  put  upon  the  statutes  by  this  House.  And  it  must,  I  think, 
also  be  now  considered  as  settled  that  the  construction  of  those  stat- 
utes is  confined  to  giving  compensation  for  an  injury  to  laud  or  an 
interest  in  land ;  that  it  is  not  enough  to  show  that  an  action  would 
have  lain  for  what  was  done  if  unauthorized,  but  it  must  also  be 
fihown  that  it  would  have  lain  in  respect  of  an  injury  to  the  land 
or  an  interest  in  land. 

The  pursuers  in  the  present  case  rested  their  claim  on  two 
grounds : — Firstly,  that  compensation  was  given  b;^  the  statutes  for 
such  damage  as  the  oversman  had  found  to  exist  in  fact.  The 
Court  of  Session  have  based  their  judgment  in  their  favor  on  this 
ground,  and  I  have  come  to  the  conclusion  that  they  were  right. 
Becondly,  that  there  was  a  special  agreement  between  the  pursuers 
and  the  respondents  below,  under  wiiich  the  pursuers  were  entitled 
to  compensation,  even  if  the  construction  of  the  statutes  was  ad- 
verse to  them.  The  Court  of  Session  did  not  decide  this,  but  inti- 
mated an  inclination  of  opinion  favorable  to  the  pursuers.  This 
question  is  not  likely  ever  again  to  arise ;  but  my  impression  is 
against  the  pursuers  on  this  ground.  I  do  not,  however,  think  it 
necessary  finally  to  form  an  opinion  on  this.  I  shall  confine  my 
remarks  exclusively  to  the  first  question,  which  depends  upon  the 
true  construction  of  the  statutes  of  1S45. 

There  have  been  many  decisions  on  those  statutes.  I  shall  think 
it  proper  to  refer  to  five  in  this  House,  which  itjis  certainly  not  easy, 
and  to  my  mind  it  is  not  possible,  altogether  to  reconcile.  I  shall 
not  examine  the  decisions  in  the  courts  below^  except  where  it  is 
necessary  in  order  to  understand  those  in  this  House.  The  first  in 
point  of  date  is  Caledonian  By.  Co.  v.  O^ilvy  ^2  Macq.  229),  decid- 
ed in  this  House  in  1856.  It  was  on  this  decision  that  the  appel- 
lants' counsel  principally  relied.  In  Caledonian  By.  Co.  v.  Oguvy 
{2  Macq.  229)  the  claim  of  the  respondent,  pursuer  below,  for 
compensation  had  been  tried  before  the  sheriff.  The  juiy  had, 
tmder  the  direction  of  the  sheriff,  given  a  verdict  assessing  com- 
pensation, amongst  other  things  ^^  for  £560  in  respect  of  severance 
and  level  crossing,"  but  without  distinguishing  how  much  had  been 
assessed  for  the  severance,  and  how  much  for  the  level  crossing. 
6AA;B.RCm.-85 
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The  Coart  of  Seesion  had  given  judgment  for  the  landowner.  This 
jndnnent  was  reversed. 

Tne  Lord  Chancellor  (Cran  worth)  expresses  sreat  embarrassment 
as  to  the  mode  in  which  the  question  was  raised,  but  condodee  that 
there  was  nothing  to  prevent  the  House  ^^  from  deciding,  first,  that 
the  sheriff  first  and  the  Court  of  Session  afterwards  have  fallen 
into  an  error  in  supposing  that  this  level  crossing  was  a  subject  for 
compensation  at  all ;  that  it  is  a  damnum  sine  injuria ;  that  so  the 
sheriff  ou^ht  to  have  told  the  jury ;  that  the  yerdict  on  the  face  of 
it  is  bad,  is  a  verdict  which  cannot  stand,  but  which  on^ht  to  be 
overturned ;  and  that  the  interlocutor  of  the  Court  of  Session  ought 
to  be  reversed." 

Since  the  decision  of  this  case,  it  has,  after  a  great  diversitj  of 
judicial  opinion,  been  finally  decided  in  Hammersmith  By.  Go.  «. 
lii-and  (Law.  Rep.  4  H.  L.  171^  by  a  majority  of  this  House  (Lord 
Cairns  dissenting^,  that  tlie  legislation  of  1845  did  not  give  a  right 
to  compensation  tor  any  damage  to  lands  arising  from  the  author- 
ized use  of  locomotives  on  the  railway,  though  it  took  away  the 
owner's  right  of  action  for  such  damage.  And,  as  I  think,  it  can- 
not be  denied  that  much  the  greater  part  of  the  damage  occa- 
sioned by  a  level  cix)68ing,  certainly  the  greater  part  of  what  was 
claimed  in  Caledonian  Ry.  Co.  v,  (Jgilvy  (2  Macq.  229),  arises  only 
from  the  use  of  the  railway.  If  no  trains  ran  on  a  line  there  would 
still  be  the  inconvenience  that  carriages  would  cross  rails  laid  over 
the  road.  It  might  well  have  been  said  that  thedama^  occasioned 
by  that  was  inappreciable ;  or  at  all  events  that  the  sheriff  shonid 
have  directed  the  jury  to  assess  no  more  compensation  than  was 
due  to  this,  excluding  that  on  which  the  pursuer  mainly  relied, 
viz.,  the  dauger  and  annoyance  to  nervous  persons  from  the  pasaiDg 
trains. 

But  though  there  are  some  expressions  in  the  opinions  both  of 
the  Lord  Cnancellor  (Cranworth)  and  of  Lord  St  Leonards  that 
seem  to  show  that  an  idea  somewhat  akin  to  this  was  in  their 
minds,  I  do  not  think  either  makes  it  the  sround  of  his  jud^ent 
And  it  was  not  till  1869,  thirteen  years  arar  Caledonian  Kj.  Ga 
V.  Ogiivy  (2  Macq.  229)  was  decided,  that  it  was  decided  in  Ham- 
mersmith Ity.  Co.  V.  Brand  (Law  Rep.  4  H.  L.  171)  that,  on  the 
true  construction  of  the  Acts,  no  compensation  was^ven  in  snch 
a  case,  and  I  cannot  find  that  it  was  suggested  by  any  one  in  the 
discussion  of  that  case  that  Caledonian  Ky.  Co.  v.  Offilvy  (S  Maoq. 
229)  was  an  authority  in  favor  of  the  view  which  mtimately  pre- 
vailed. 

I  think  the  ground  on  which  both  the  Lord  Chancellor  (Cnjt 
worth)  and  Lord  St.  Leonards  decided  in  Caledonian  By.  Go.  «. 
Ogiivy  (2  Macq.,  229)  was  that  no  compensation  is  ffiven  for  dam- 
age occasioned  bv  the  works  of  the  company,  if  the  thing  done 
was  one  for  whicn,  if  done  without  any  statutable  powers,  no  action 
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could  have  been  maintained,  however  certain  it  may  seem  that  it 
would  never  have  been  done  but  for  the  creation  of  the  company, 
which,  notwithstanding  Lord  WestburVs  strong  opposition,  is,  1 
tidnk,  now  settled  to  1^  correct  law.  Kext,  that  though  an  action 
would  have  lain  for  the  thing  done,  yet  no  compensation  is  given, 
nnlees  the  eronnd  of  action  would  be  that  lands,  or  some  interest  in 
lands,  was  mjuriously  affected,  which  also  is,  I  think,  now  settled 
law,  and  they  thought  that  the  pursuer  could  not  have  maintained 
an  action  at  all,  or,  if  he  could,  that  it  would  have  been  an  action  in 
respect  of  personal  loss  or  inconvenience,  and  not  an  action  in  re^ 
spect  of  an  injurious  affection  of  his  land  or  house. 

Lord  Cranworth,  in  Kicket  v.  Metropolitan  Ry.  Go.  (Law  Bep. 
8  H«  L.  175,  at  p.  198)  in  1867,  repeated  more  deliberatelv  in  what 
was  evidently  a  written  opinion  what  he  had  verball  v  said  in  Cale- 
donian Ry.  Co.  V.  Ogilvy  (2  Macq.  229)  in  1856.  He  there  says, 
*'  Both  principle  and  authority  seem  to  me  to  show  that  no  case 
cornea  within  the  purview  of  the  statute,  unless  where  some  damage 
has  been  occasioned  to  the  land  itself,  in  respect  of  which,  but  for 
the  statute,  the  complaining  F|^7  mi^ht  have  maintained  an  action. 
The  injury  must  be  actual  injury  to  tue  land  itself,  as  by  loosening 
the  foundations  of  buildings  on  it, obstructing  its  lighter  its  drains, 
making  it  inaccessible  by  lowering  or  raising  the  ground  immedi-^ 
ately  in  front  of  it,  or  by  some  such  physictd  deterioration.  Any 
other  construction  of  the  clause  woula  open  the  door  to  claims  of 
so  wide  and  indefinite  a  character  as  could  not  have  been  in  contem- 
plation of  the  Lej^slature.^' 

It  was  not,  andl  think  could  not  successfully  have  been,  disputed 
at  the  Bar  that  if  this  nassa^  is  a  correct  statement  of  the  law,  the 
decision  now  appealea  against  conld  not  be  supported.  And  if 
there  had  been  no  subsequent  decisions  on  this  point,  I  should  have 
felt  very  sreat  difficulty  in  refusing  to  follow  what  I  think  was  the 
decision  of  this  House  in  Caledonian  Rv.  Co.  v.  Ogilvy  (2  Macq. 
239),  even  if  convinced  it  was  a  mistake.  But  there  have  been 
many  decisions  since  1856,  four  of  them  being  decisions  of  this 
House.  There  had  been,  after  Caledonian  Ry.  Co.  v.  Ogilvy  (2 
Maccj.  229),  a  decision  of  the  English  Court  of  Exchequer  Cham- 
ber in  Chamberlain  v.  West  End  of  London  Ry.  Co.  (2  B.  &  S. 
617),  which  it  is  not  easy  to  reconcile  with  what  I  think  was  the  view 
of  the  law  taken  in  Caledonian  Ry.  Co.  v.  Ogilvy  (2  Macq.  229).  The 
next  case  in  this  House  was  Ricket  v.  Metropolitan  Ry.  Co.  (Law 
Rep.  2  H.  L.  175),  in  1867.  The  Lord  Chancellor  (Chelmsford) 
iigreed  in  the  result  with  Lord  Cranworth,  but  jgave  a  long  Judg- 
ment which,  as  he  afterwards  explained  it  in  Metropolitan  Board 
of  Works  t;.  McCarthy  (Law  Rep.  7  H.  L.  243),  however  much  it 
may  have  been  misunderstood,  was  not  intended  to  express  an 
agreement  in  the  passage  I  have  just  read,  saying  (page  259)  that 
in  Ricket's  Case  (Law  Bep.  2  M.  L.  175)  tnere  was  no  finding 
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which  related  to  the  premisee,  but  merely  of  personal  damaee; 
and  Lord  Westbnry  dissented  from  that  jad^ment  altogether.  The 
House  in  coming  to  this  decision,  can  hardly  perhaps  be  said  to 
depart  from  what  I  understand  to  have  been  the  view  of  the  law 
taken  in  Caledonian  "Rj.  Co  v.  Ogilvy  (2  Macq.  229),  but  it  giTes 
it  no  additional  authority. 

The  next  case  which  came  before  this  House  was  that  of  Duke 
of  Buccleuch  v.  Metropolitan  Board  of  Works  (Law  Bep.  5  H.  L 
418)  in  1872.  The  question  in  that  case  was  so  complicated  with 
others,  that  I  have  great  doubts  whether  it  can  properly  be  said 
that  this  House  decided  anything  on  the  point  now  before  us, 
though  Lord  Cairns  in  his  opinion  distinctly  enough  showed  what 
his  Tiew  of  the  law  was. 

And  then,  in  1874y  came  the  case  of  Metropolitan  Board  of 
Works  V.  McCarthy  (Law  Eep.  7  H.  L.  243),  on  wnich  the  respond- 
ents both  below  and  at  your  Lordships'  Bar  principally  relied.  In 
that  case  the  Lord  Chancellor  (Cairns)  said  (at  page  252),  ^'  Now, 
my  Lords,  divesting  the  present  case  of  the  more  precise  descrip- 
tion which  I  have  read  from  the  case,  it  appears  to  me  to  amount 
to  this.  The  occupier  or  tenant  of  a  house  nas  got  in  front  of  his 
house  two  highways,  the  one  highway  being  a  road  or  street,  and 
the  otlier  immediately  beyond  or  abutting  upon  the  road  or  street 
being  a  highway  by  water.  The  highway  by  water  is  taken  away 
from  him,  the  highway  by  land  remains.  It  appears  to  me  that  it 
is  impossible  to  doubt  that  the  destruction  of  the  highway  by  wa- 
ter, situate  as  I  have  described  it,  is  otherwise  than  a  permanent 
injury  to  the  property  in  question,  by  whomsoever  or  for  what- 
soever purpose  that  property  may  be  occupied.  The  case 
appears  to  me  to  be  extremely  analogous  to  a  case  decided 
by  the  Court  of  Common  Jrleas  before  tlie  present  case, 
the  case  of  Beckett  v.  Midland  Ky.  Co.  (Law  Kep.  3  C.  P. 
82),  in  which  there  was  in  front  of  the  premises  in  question  in  that 
case  one  single  highway,  the  farther  half  or  the  farther  third  por- 
tion of  which  was  taken  o£E  and  blocked  up  by  the  execution  of  the 
defendant  company's  works.  It  was  there  held  that  that  was  an 
injury  which  permanently  and  injuriously  affected  the  premises  in 
question,  and  it  appears  to  me  to  be  a  matter  entirely  indifferent 
whether  you  have  one  highway,  the  farther  half  of  which  is 
blocked  up  and  destroyed,  or  whether  you  have  a  double  highway, 
first  by  land  and  then  by  water,  and  part  of  the  highway  whidi 
consists  of  water  is  blocked  up  and  destroyed.  Mv  Lords,  in  his 
very  able  argument  at  your  Lordships'  Bar,  Mr.  Thesiger  stated 
what  he  would  rely  upon  as  a  definition  of  the  right  to  comnensa- 
tion ;  and  having  considered  this  case  very  foUvy  1  mvself  should 
not  be  disposed  to  find  fault  with  any  part  oi  that  definition,  al- 
thougli  definitions  are  always  matters  of  verv  considerable  difficul- 
ty.   JULt.  Thesiger  stated  that  the  test  whicn  he  would  submit  as 
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one  which  he  thought  would  explain  and  reconcile  the  variond 
cases  upon  this  snbject  was  this,  tnat  where  by  the  construction  of 
works  there  is  a  physical  interference  with  any  right,  public  or  pri- 
yate,  which  the  owners  or  occupiers  of  property  are  by  law  entitled 
to  make  use  of  in  connection  with  such  property,  and  which  right 
gives  an  additional  market  value  to  such  property,  apart  from  the 
uses  to  which  any  particular  owner  or  occupier  mi^ht  put  it,  there 
is  a  title  to  compensation  if,  by  reason  of  such  interference,  the 
property  as  a  property  iB  leeaened  in  valne." 

I  have  read  this  part  of  the  judgment  at  length,  from  which  I 
think  it  sufSciently  appears  that  the  judgment  did  not  proceed  on 
the  ground  that  the  obstruction  to  the  water  highway  was  opposite 
to  the  plaintifPs  premises,  but  this  appears  more  clearly  by  a  refer- 
ence to  the  case  at  large,  which  shows  that  the  damage  was  all  oc- 
casioned by  making  the  embankment  across  the  mouth  of  the  draw- 
dock,  more  than  400  feet  from  the  plaintiffs  premises,  and  so  cut- 
ting him  off  from  the  Thames.  Probably  when  that  was  done,  the 
rest  of  the  drawdock  now  rendered  useless  was  filled  up,  though 
that  is  not  stated  in  the  case,  but  whether  it  was  filled  up  or  not, 
the  damage  to  McCarthy's  premises  would  be  the  same. 

Lord  dhelmsf  ord,  as  I  have  already  said,  explained  his  judgment 
in  Bicket  v.  Metropolitan  Ry.  Co.,  Law  Rep.  2  H.  L.  176,  as  pro- 
ceeding on  the  ground  that  the  damage  there  claimed  was  merely 
tpersonal  damage,  and  that  he  meant  to  affirm  the  decision  in 
Chamberlain  v.  West  of  London  Ry.  Co.,  2  B.  and  S.  617.  At 
the  same  time  he  certainly  treats  Caledonian  Ry.  Co.  v,  Ogilvy,  2 
Hacq.  229,  as  rightly  decided. 

In  do  not  think  it  necessary  to  read  any  part  of  the  opinions  of 
Lords  Hatherley,  Penzance,  and  O'Hagan,  who  all  agreed  in  the 
result.  I  think  this  decides  that  the  rignt  of  access  by  a  public 
way  to  limd  is  a  right  attached  to  the  land,  and  that  if  an  obstruc- 
tion to  the  public  right  of  wav  occasions  particular  damage  to  the 
owner  or  occupier  of  that  land  by  diminisning  its  value,  the  action 
which  he  might  bring  for  that  particular  damage  would  be  an 
action  for  an  injury  in  respect  of  the  land ;  and  that  is  in  direct 
conflict  widb  what  I  understood  to  have  been  the  ground  of  the 
decision  in  Caledonian  Ry.  Co.  v.  Ogilvy,  2  Macq.  229.  It  cer- 
tainly seems  to  me  that  if  it  be  conceded  that  the  oversman  had  be- 
fore him  materials  on  which  he  could  legitimately  find  the  facts 
which  he  has  found,  the  present  case  is  undistinguishable  from 
that  of  Metropolitan  Board  of  Works  v.  McCarthy,  Law  Rep.  7  H. 

Now  I  do  not  dispute  that  an  obstruction  to  a  highway  may  be 
60  distant  from  lands,  tliat  no  one  could  reasonably  find  that  the 
lands  were  appreciably  damaged  by  the  obstruction,  but  I  think  it 
^umecessary  to  try  to  give  a  definition  of  that  distance.  It  is  enough 
to  say  that  in  this  case  the  distance  is  not  too  great. 
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I  have  only  farther  to  notice  the  decision  of  this  House  in  Ljon 
V.  Fishmongen'  Co.,  1  App.  Cas.  662.  The  question  there  was  on 
a  different  statute,  bat  I  tnink  the  decisiom  mnch  in  point  Bj 
the  Thames  Conservancy  Act  (20  and  21  Vict  a  147),  s.  53,  pow- 
ers were  conferred  upon  the  Conservators  of  the  Thames  to  UoeDse 
any  owner  or  occupier  of  land  to  make  any  work  immediatdy  in 
front  of  his  land,  and  into  the  body  of  the  river.  No  compensa- 
tion was  ffiven  by  that  Act,  but  sec.  179  provided  that  nothiiu;  in 
the  Act  snould  extend  to  take  away  or  abridge  any  right  to  wKch 
any  owner  or  occupier  of  land  upon  the  banks  of  the  river  is  now 
by  law  entitled. 

The  question  raised  was  whether  the  right  which  Lyon,  as  own^ 
of  a  wharf,  had  of  access  to  the  river  on  the  side  of  his  wharf,  as 
well  as  in  front  of  it,  was  a  right  saved  by  this  179th  section,  so  as 
to  entitle  him  to  an  injunction  against  an  obstruction  to  it  author- 
ized by  a  license  granted  under  sec  53.  The  Court  of  Appeal  had 
decidea  that  it  was  not. 

Lord  Justice  Mellish  in  delivering  the  judgment  says  (Law  Bep. 
10  Ch.  Ap.,  at  p.  688)  that  it  was  agreed  and  could  not  be  disputed 
that  if  such  an  embankment  as  that  proposed  were  made  without 
the  authority  of  Parliament,  the  plaintiff  would  have  a  remedy  by 
action  at  law,  or  by  suit  in  equity,  but  the  difference  was  as  to 
what  would  be  the  ground  of  the  action  or  the  suit.    It  is  singular 
that  though  Caledonian  Ry.  Co.  v.  Ogilvy,  2  Macq.  229,  and 
Metropolitan  Board  of  Works  v,  McCiuthy,  Law  Tiep.  7  H.  L 
243,  had,  it  appears,  been  cited  and  relied  on  by  the  counsel  for  the 
plaintiffs,  Lora  Justice  Mellish  does  not  seem  to  have  appreciated 
their  importance  as  bearing  on  this  question ;  at  least  he  takes  no 
notice  oi  these  cases.    He  proceeds  to  say  (Law  Rep.  10  CL,  at  p. 
390) :  ^'  A  man  having  a  mere  right  of  way,  the  narrowest  possi- 
ble, down  to  the  water  edge,  has  as  much  right  as  the  owner  of 
the  most  extensive  riparian  property  to  the  reasonable  use  of  anv 
portion  of  the  navi^ble  river  for  the  purpose  of  loading  or  unload- 
ing goods  or  embarking  or  disembarking  passengers ;  and  if  a  public 
way  went  down  to  the  water  ed^,  any  one  of  the  public  using 
that  would  have  the  same  right  oi  using  the  stream.    The  right  to 
stop  a  carriaee  or  wagon  on  the  highway  for  the  purpose  of  load- 
ing or  unloading  is  not  limited  to,  and  has  no  necessary  oonnecti(m 
with,  frontage,  e.g.,  the  occupier  of  a  back  workshop  has  exactly 
the  same  rights  as  the  shopkeeper  in  front."    He  comes  to  this 
conclusion : — '^  On  the  whole,  we  are  of  opinion  that  the  right  of  a 
wharfinger  to  brin^  an  action  or  file  a  bill  on  account  of  an 
obstruction  in  the  nver  which  renders  tlie  access  to  his  wharf  less 
convenient,  and  his  right  to  bring  an  action  or  suit  on  acconnt  ot 
obstruction  in  the  river  which  deprives  him  of  all  access  to  his 
wharf,  depend  on  the  same  legal  principles,  namely,  that  he  suffers 
a  particular  damage  from  a  public  nuisance,  and  that  in  neither 
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is  there  a  violation  of  any  private  right  of  Iiis,  distinct  from 
thepnblie  right  of  navigation  which  is  in  all  the Qneen's subjects.'' 
Elad  this  stood  unreversed,  I  slionld  liave  thought  it  a  very 
weighty  authority,  in  confirmation  of  what  I  think  was  the  opin- 
ion of  Lord  Cluuicellor  Cnmworth  and  Lord  St.  Leonards  in  Cale- 
donian By.  Go.  V.  Ogilvv,  2  Macq.  229.  But  it  was  reversed  bv 
the  unanimoua  opinion  oi  the  House  of  Lords,  the  Lord  Chancel- 
lor (Cairns)  saying  it  was  decided  by  this  House  in  Duke  of  Buc- 
dench  v.  Metropolitan  Board  of  Works,  Law  Rep.  5  H.  L.  418,  and 
Metropolitan  Board  of  Works  v.  McCarthv,  liiw  Eep.  7  H.  L. 
843,  that  when  the  public  right  is  connected  with  access  to  a  par- 
ticnlar  wharf,  it  becomes  ^^  a  portion  of  the  valuable  enjoyment  of 
fte  land,  and  any  work  which  takes  it  away  is  held  to  be  an  injuri- 
ous affection  of  the  land,  that  is  to  sa^,  the  occasionins^  to  the  land 
of  an  injuria  or  infringement  of  the  right"  Lord  Chelmsford  says, 
^When  this  House  decided,  in  the  above  cases,  that  the  owners  of 
land  on  the  riyers  were  injuriously  affected  by  having  their  access 
to  the  river  cut  off,  as  the  test  of  such  in jurv  was  the  right  to 
maintain  an  action  if  no  statutory  powers  had  been  granted,  the 
decisions  are  directly  opposed  to  the  judgment  of  the  Lords  Jus- 
tices, and  if  they  had  considered  them,  must,  I  venture  to  think, 
bave  led  them  to  a  different  conclusion.^' 

^  Both  these  noble  and  learned  Lords  had  been  parties  to  the  de- 
cision of  Metropolitan  Board  of  Works  v.  McCarthy,  Law  Eep.  7 
H.  L  248,  and  their  opinions  in  this  case  show  how  tney  understood 
their  own  decisions.  Lord  Selborne  had  not,  so  far  as  I  know, 
been  a  party  to  any  previous  decision.  But  he  now  very  clearly 
states  the  point  on  wnich  there  is  a  difference  between  the  view  of 
the  law  taxen  by  this  House  in  Metropolitan  Board  of  Works  v. 
McCarthy,  Law  Eep.  7  H.  L.  243,  and  that  taken  by  Lord  Cran- 
▼orth  certainly,  ana  I  think  by  this  House  in  Caledonian  Ey.  Co. 
V.  Offilvy,  2  M!acq.  229.  He  says,  ^^  It  was  admitted  that  if  the  case 
had  been  for  compensation  under  the  Lands  Clauses  Acts,  the  land 
of  the  riparian  proprietor  would,  by  the  deprivation  of  this  water 
frontage,  be  injuriously  affected.  But  unless  this  was  an  interfer- 
^06  with  some  right  or  privilege  recognized  by  law  as  belonging 
or  incident  to  land,  it  would  be  no  actionable  wrong  as  an  injury 
to  the  land,  although  not  authorized  by  Parliament,  and  in  that 
^»se  the  land  would  not  be  injuriously  affected.  If,  on  the  other 
hand,  it  is  an  interference  with  a  right  or  privilege  recognized  by 
law  as  belonging  to  the  land,  that  right  or  privilege  is  certainly 
iM)t  identical  with  the  public  right  of  navigation." 

This  seems  to  me  a  direct  decision,  both  that  an  action  for  such 
partiealar  damage  as  the  deterioration  of  land  from  the  obstruction 
of  a  public  way  is  an  action  for  an  infrin^ment  of  a  right  attached 
to  the  land,  and  also  that  this  was  deliberately  determined  to 
have  been  the  ratio  decidendi  of  this  House  in  Metropolitan  Board 
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of  Works  V.  McCarthy,  Law  Bep.  >£L  L.  243.  If  this  is  in  con* 
flict  with  the  previous  decision  in  Caledonian  Bj.  Go.  v.  O^lvj,  8 
Maoq.  229,  and  in  candor  I  most  admit  that  I  think  it  is,  I  think 
weon^ht  to  follow  the  later  and  more  deliberate  decision.  In  this 
case,  if  I  were  forming  a  judgment  independent  of  the  anthoitj 
of  this  House,  I  should  come  to  the  same  conclusion ;  but  I  prefer 
to  base  my  judgment  on  the  authority  of  the  latter  decisions. 

Lord  Watbok,  having  stated  the  facts,  proceeded : 

My  Lords,  the  award  of  the  arbiter  cannot  receive  effect  if,  in 
these  circumstances,  the  respondents'  property  has  not  been  ^  in- 
juriously affected"  within  the  meaning  of  the  Lands  Clauses  Con- 
solidation (Scotland)  Act  of  1845.  Tlie  words  ^  injuriously  affected" 
must  have  precisely  the  same  meaning  in  the  Scotch  Act  as  in  the 
similar  statute  passed  for  England  in  that  year ;  and,  in  mv  opin- 
ion, the  present  case  is  within  the  principle  established  by  the 
judgment  of  this  House  upon  the  construction  of  the  Enfi^ish  Act, 
m  Metropolitan  Board  of  Works  v,  McCarthy,  Law  Bep.  7  H.  L  243. 

In  McCartliy's  Case,  Law  Bep,  7  H.  L.  243,  the  Lord  Chancel- 
lor (Earl  Cairns)  said :  ^^  The  proper  test  is  to  consider  whetlier  the 
act  done  in  carrying  out  the  works  in  question  is  an  act  which 
would  have  given  a  right  of  action  if  the  works  had  not  been 
authorized  by  Act  of  I^arliament.  I  do  not  pause  to  consider 
whether  or  not,  if  the  question  was  now  to  be  decided  for  the  first 
time,  it  is  not  a  test  somewhat  narrow.  I  accept  that  test  as  being 
the  test  which  has  been  laid  down,  and  which  has  formed  the  foun- 
dation for  the  decision  of  so  many  cases  before  the  present."  The 
rule  was  stated,  in  similar  language,  by  Lord  Hatherley  and  Lord 
Penzance ;  and  it  appears  to  liave  oeen  accepted  by  the  other  noble 
and  learned  Lords  wno  took  pai*t  in  the  decision  of  the  cause. 

The  rule  thus  formulated  does  not  apply  with  precision  to  the 
law  of  Scotland,  which  does  not,  in  cases  tike  the  present,  recognize 
that  distinction  between  the  remedies  of  action  and  indictment, 
upon  which  the  test  is  founded.  But  that  which  satisfies  the  test^ 
that  which  gives  a  right  of  action  in  England,  has  been  defined  in 
the  case  of  McCarthy  as  well  as  in  previous  decisions.  When  an 
access  to  private  property  by  a  pubiic  highway  is  interfered  with, 
the  owner  can  have  no  action  of  damages  for  any  personal  incon* 
venience  which  he  may  suffer,  in  common  with  the  rest  of  the 
lieges.  But  should  the  value  of  the  property,  irrespective  of  any 
particular  uses  which  may  be  made  of  it,  oe  so  dependent  upon  the 
existence  of  that  access  as  to  be  substantially  aiminished  by  its 
obstruction,  then  I  conceive  that  the  owner  has,  in  respect  of  any 
works  causing  such  obstruction,  a  right  of  action,  if  these  works 
are  unauthonzed  by  Act  of  Parliament,  and  a  title  to  compensation 
under  the  Bailway  Acts,  if  they  are  constructed  under  statutory 
powers. 
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The  facts  of  the  present  case^appear  to  me  bo  clearly  to  bring  it 
within  the  rule  thus  explained,  that  I  consider  it  quite  nnnecessary 
to  institute  a  minute  comparison  between  these  and  the  drcum- 
stances  in  which  McCarthy's  property  -was  held  to  have  been  in- 
juriously affected.  Indeed,  the  similarity  if  not  identity  of  the 
two  cases  was  so  apparent  that  the  argiiment  by  which  the  able 
counsel  for  the  appellants  sought  to  distinguish  the  present  from 
McCarthy's  Case  (Law  Rep.  7  H.  L.  243)  mainly  consisted  in  an 
endeavor  to  show  that  there  were  certain  physical  conditions  at- 
taching to  the  rule  laid  down  in  that  case  b^  the  House.  These 
conditions  were  that  in  order  to  found  a  claim  of  compensation, 
the  works  causing  obstruction  to  access  must  be  in  proximit}'  to^ 
&od  also  ex  adverso  of,  the  property  alleged  to  be  injuriously  af- 
fected. 

I  cannot  find  a  single  word  in  the  opinion  of  the  noble  and 
learned  Lords  who  decided  McCarthy's  Case  (Law  Rep.  7  H.  L. 
243),  or  anything  in  the  facts  of  that  case,  capable  of  giving  a 
color  to  the  appellants'  contention.  In  point  of  fact,  the  appel- 
lants' works  obstructino^  Canal  Street  and  Yictoria  Street  are  less 
than  100  yards  from  the  respondents'  property,  whereas  the  works 
of  the  Metropolitan  Board,  oy  which  his  access  to  the  Thames  waB 
cut  off,  were  upwards  of  120  yards  distant  from,  and  were  in  no 
reasonable  sense  ex  adverse  of,  Mr.  McCarthy's  premises.  Prob- 
ably the  dock,  which  came  to  within  twenty  feet  of  the  premises, 
woald  be  discontinued  after  it  ceased  to  have  communication  with 
flie  river ;  but  it  seems  plainly  to  follow  from  the  judgments  de- 
livered in  that  case,  that  if  McCarthy's  access,  instead  of  being 
wholly  cut  off  by  the  river  wall  which  the  Board  erected,  had  been 
made  so  inconvenient  that  the  value  of  his  premises  was  in  con- 
sequence materially  lessened,  he  would  still  have  had  a  good  title 
to  compensation. 

It  was  also  maintained  by  the  appellants  that  the  present  case  is 
ruled  by  the  decision  of  the  House  in  Caledonian  Ry.  Co.  v. 
Ogilvy,  2  Macq.  239 ;  and  that  the  injury  sustained  by  the  re- 
spondents must  therefore  be  held  to  be  of  the  same  kind  as  the 
personal  inconvenience  experienced  in  a  greater  or  lesser  degree  by 
all  members  of  the  public  who  may  have  occasion  to  use  the  streets 
in  question. 

The  claim  which,  in  Ogilvy's  Case  (2  Macq.  229),  had  been 
aflBrraed  by  a  jury,  was  for  compensation  in  respect  of  injury  to 
the  claimant's  mansion-house  ana  policy,  by  reason  of  the  railway 
crossing  upon  the  level  a  public  road  which  formed  the  main 
access  to  the  claimant's  avenue  ;  it  being  also  alleged,  in  the  claim, 
tiwt  the  injury  was  aggravated  by  certain  inconveniences  which 
were  plainly  attributable,  not  to  the  construction  of  the  railway,  but 
to  its  use.  It  was  not  alleged  that  there  was  any  peculiarity  m  the 
construction  of  the  level  crossing  which  per  se  occasioned  incon- 
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▼enienoe  to  the  oocapants  of  the  claimant's  property.  The  two 
noble  and  learned  Lords  by  whom  the  case  was  decided  agreed  in 
opinion  that  the  verdict  could  not  stand,  inasmuch  as  the  claim 
disclosed  matters  amounting  to  personal  inconvenience,  but  which 
did  not  injoriouslv  affect  the  claimant's  property.  It  does  not 
admit  of  dispute  that  the  judgment  agrees,  in  its  result,  with  sub- 
sequent decisions  of  the  House,  so  far  as  concerns  those  elements 
of  the  claim  which  were  derived  from  ^^  the  passing  and  noise  of  the 
engines  and  trains ;"  and  since  the  case  of  Brand  (Law  Bep.  4  H. 
L.  171),  these  would  be  rejected,  not  as  being  matters  of  personal 
inconvenience  merely,  but  as  matters  in  respect  of  which,  however 
injurious  to  property  they  might  be,  all  claim  for  compensation 
has  been  excluded  by  the  policy  of  the  Bailway  Acts. 

That  being  so,  it  was  impossible  that  the  claim,  as  made,  or  the 
verdict  following  upon  it,  could  be  sustained  in  law,  but  as  1  under- 
stand their  judgments,  both  of  the  noble  and  learned  Lords  dealt 
with  the  claim  as  in  substance  a  claim  in  respect  of  injury  to  px)p- 
erty  arising  from  the  proximity  of  a  level  crossing,  ana  treated  the 
inconveniences  resulting  from  the  use  of  the  railway  as  incidents 
of  that  c^m ;  and  it  appears  to  me  that  their  Lordships  intended 
to  decide  that  in  that  case,  at  all  events,  the  mansion-house  and  pol- 
icy of  the  claimant  could  not  be  ^^  injuriously  affected  "  by  tlie  mere 
fact  of  the  railway  crossing,  upon  the  level,  the  public  road  which 
formed  the  main  access  to  the  house  and  policy. 

The  present  case  does  not  involve  any  question  of  level  cross- 
ings, nor  aro  any  of  the  inconveniences,  for  which  the  arbiter  has 
awarded  compensation,  due  to  the  nses  which  the  appellants  make 
of  their  line.  The  judgment  in  O^lvy^s  Case,  2  Macq.  229,  what- 
ever view  may  be  taken  of  it,  has,  in  mv  opinion,  no  real  bearing 
upon  the  questions  raised  in  this  appeal ;  and  I  therefore  do  not 
express  any  opinion  upon  the  question,  which  was  raised  in  the 
argument,  whether  Ogilvy's  Case,  2  Macq.  229,  and  McCarthy's 
Case,  Law  Rep.  7  H.  L.  243,  are  or  are  not  in  all  respects  recon- 
cilable. I  am  not  prepared  to  say  that  they  are  not.  On  the 
other  hand,  were  a  jury  or  arbiters  to  find  that,  apart  from  all  in- 
conveniences arising  from  use  of  the  railway,  the  selling  value  of 
a  house  was  depreciated  to  the  extent  of  £50  or  £100  by  the  fo^ 
mation  of  a  level  crossing  upon  a  highway  affording  access  to  it,  I  am 
not,  at  this  moment,  prepared  to  hold  tnat  it  would  be  consistent 
with  the  principle  of  McCarthy's  Case,  Law  Eep.  7  H.  L.  243,  to 
deny  effect  to  tnat  finding. 

I  have  nothing  to  add  to  what  has  been  said  by  ^onr  Lordships 
in  regard  to  the  construction  of  the  nndertaking  given  to  the  re- 
spondents in  consideration  of  their  withdrawing  their  opposition  to 
tne  Bill  promoted  by  the  appellants. 

I  am  accordingly  of  opinion  that  the  interlocutors  under  appeal 
onght  to  be  afiirmed. 
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Interlocaton  appealed  from  ^nned ;  and  appeal  diamiased  with 
ooats. 
Agents  for  appellants :  Grahamesy  Wardlaw  &  Oorrey. 
Agents  for  respondents :  Martin  &  Leslie. 


Midland  Bt.  Oo. 

V. 

Hauvohwood  BmoK  and  Tils  Oo. 

(X.  R  20,  Chan.  Dw.  558.    Manik  33, 1882.) 

The  word  **mi]ie8*'  in  the  77th  seodoii  of  the  Rsilways  Clauses  Act^  1845, 
includes  minerals  whether  got  by  underground  or  by  open  workings;  and 
therefore  a  bed  of  clay,  on  which  the  railway  had  been  made,  was  as  a  mine 
excepted  out  of  the  conveyance  of  the  land  to  the  railway  company,  and 
might,  unless  the  company  were  willing  to  make  compensation  to  the  land- 
owner, be  dug  and  worked  by  him. 

Ths  Midland  Ey.  Co.  were,  by  an  Act  passed  in  1861,  incorpo- 
rating the  Hallways  Clauses  Consolidation  Act,  1845,  authorized 
to  make  a  railway  which  would  pass  through  lands  at  Nnneaton 
belonging  to  one  W.  S.  Dugdale  and  his  mortgagees.  The  By. 
Co.  gave  the  usual  notices,  and  by  an  indenture  dated  the  9th  of 
July,  1863,  the  land  on  which  uie  railway  was  constructed  was 
conveyed  by  W.  S.  Dugdale  and  his  mortgagees  to  the  By  Co., 
the  oonveyance  not  containing  any  reservation  or  any  express  grant 
of  mines  or  minerals.  The  railway,  thei*e,  was  in  a.eutting  going 
through  a  bed  of  brick  and  fire-clay.  In  1881  the  Haunchwood 
Brick  and  Tile  Co.,  daiming  as  licensees  imder  W.  8.  Dugdale  and 
his  mortgagees,  gave  notice  to  the  By.  Co.  of  their  intention  to 
work  the  clay  under  the  land  so  conveyed  to  the  By.  Co.  The 
By.  Co.  brought  this  action  against  the  Brick  and  Tile  Co.,  alleg- 
ing that  the  purchase-money  paid  for  the  land  was  ascertained 
under  the  provisions  of  the  Lands  Clauses  Act,  and  to  the  best  of 
their  belief  included  the  value  of  the  day ;  idso  that  the  only  proper 
mode  of  working  the  clay  was  by  coming  on  the  surface  and  so 
taking  it ;  and  claiming  an  injunction  to  restrain  the  Brick  and 
Tile  Co.  from  entering  on  the  surface  of  the  By.  Co.'s  land,  and 
from  digging  or  workmg  the  clay  in  any  manner  not  usual ;  and 
from  working  any  clay  so  as  to  injure  a  bridge  which  had  been 
built  by  the  Ky.  Co. 

The  Brick  and  Tile  Co.  denied  that  the  clay  could  only  be 
worked  from  the  surface,  and  denied  that  the  value  of  the  clay, 
which  was  many  thousands  of  pounds,  was  included  in  the  price 
given  for  the  land,  which  was  about  £100  an  acre. 
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Each  of  the  parties  prodaoed  evidence  in  support  of  their  respee- 
tiye  allegations ;  bat  the  case  was  mainly  decided  on  the  queetioiL 
whether  under  the  77th  clause  of  the  Biailwajs  Clanses  Act*  day 
was  included  under  the  word  ^^mines,"  so  as  to  be  exoepted  from, 
the  conveyance  to  the  Ry.  Co. 
Davey,  Q.C.y  GifEard,  Q.C.,  and  P.  Beale,  for  the  By.  Co. : 
There  is  no  reservation  in  the  conveyance,  and  it  is  for  the  de- 
fendants to  show  that  the  clay  did  not  pass.  The  only  word  in  the 
Act  is  '^  mines,"  and  that  does  not  include  clay.  In  no  decided 
case  has  anything  not  a  mine  in  the  ordinary  sense  of  the  word 
been  held  to  be  excepted.  The  railway  actually  rests  on  the  day, 
and  if  that  does  not  belong  to  the  By.  Co.,  what  does  belong  to 
them,  and  what  did  pass  bv  the  conveyance  ?  Bricks  may  be  made 
of  almost  any  eiurth,  and  the  railway  companies  might  be  obliged, 
in  fact,  to  buy  their  land  many  times  over. 

The  word  ^^  mine"  does  not  include  an  open  cutting :  Bell  v. 
WilBon,  Law  Bep.  1  Ch.  303 ;  Attomev-General  for  Iste  of  Man 
V.  Mylchreest,  4  App.  Cas.  294 ;  Midland  By.  Co.  v.  ChecUey, 
Law  Bep.  4  Eq.  19 ;  Hext  v.  Gill,  Law  Bep.  7  Ch.  699 ;  Dixon  v. 
Caledonian  and  Glasgow  By.  Cos.,  5  App.  Cas.  820.  Great  West- 
ern By.  Co.  V.  Bennett,  Law  Bep.  2  H.  L.  27,  decides  that  a  rail- 
way  company  is  not  obliged  to  take  a  mine  which  may  never  be- 
come dangerous,  but  the  surface  of  the  land  can  never  be  worked 
without  destroying  the  railway.  If  the  clay  could  be  got  by  under- 
ground working  it  might  be  included  in  the  word  *'  mine,"  but  this 
clay  cannot,  or  at  all  events  clay  in  that  district  never  has  been, 
sot  in  that  way.  Even  if  the  railway  ran  through  coal  at  the  sur- 
face, and  the  company  had  bought  and  paid  for  the  land,  the  coal 
on  which  the  railway  stands  must  be  included  in  their  purchase: 
Bex  V.  Inhabitants  of  Sedgley,  2.  B.  &  Ad.  65 ;  Bex  t^.  Brettell,  3 
B.  &  Ad.  424 ;  Darvill  v.  Koper,  3  Drew.  294. 
Bigby,  Q.C.,  and  Ingle  Joyce,  for  the  Brick  and  Tile  Co. : 
The  word  ^^  minerals"  certainly  includes  clay,  and  mines  as  here 
used  is  synonymous.  The  price  shows  that  this  valuable  clay  was 
not  intended  to  be  sold.  This  provision  of  the  Act  is  for  the  bene- 
fit of  the  railway  companies,  m  order  that  thev  should  not  be 
obliged  to  pay  for  minerals  which  might  never  be  worked.  But 
when  they  are  worked  they  are  to  be  paid  for,  and  unless  minerak 
are  expressly  included  in  the  conveyance  they  do  not  pass.  It 
seems  to  be  admitted  that  the  clay  might  be  worked  underground, 

*  8  Yict.  c.  20,  8.  77:  "The  company  shall  not  be  entitled  to  any  mines  or 
coal,  ironstone,  slate,  or  other  minerals  under  any  land  purchased  by  them,  ex- 
Gopt  only  such  parts  thereof  as  shall  be  necessary  to  be  duff  or  carried  away  of 
used  in  the  construction  of  the  work,  unless  the  same  shall  have  been  erornsly 
purchased;  and  all  such  mines,  excepting  as  aforesaid,  shall  be  deemed  to  to 
exoepted  out  of  the  conveyance  of  such  lands  unless  they  shaU  have  been  txr 
pressly  named  therein  and  conveyed  thereby." 
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and  jet  the  damage  to  the  railway  would  be  as  great.  London  and 
Iforthwestem  Ey.  Co.  v.  Adkroyd,  81  L.  J.  (Ch.)  588,  does  not  ap- 
ply. The  company  bonght  the  right  to  make  the  railway  and  to 
use  the  clay  as  a  support  until  it  was  wanted :  Errington  v.  Metro- 
politan District  By.  Co.,  19  Ch.  D.  559.  If  the  contrary  view  is 
adopted,  the  companies  will  have  to  pay  for  all  tlie  minerals  under 
the  land  whenever  they  buy  a  piece  of  land,  and  there  must  in 
each  case  be  an  inquiry  as  to  the  possible  value  of  the  minerals. 

GifEard,  in  reply : 

It  has  never  been  decided  what  the  word  ^^  mines"  in  the  Act 
means,  and  the  usual  meaning  is  what  is  worked  underground. 
When  a  railway  passes  through  a  tunnel,  surely  the  minerals  above 
it  are  included.  It  is  not  true  that  all  minerals  are  excepted,  for 
sach  as  are  dug  in  the  course  of  the  railwav  are  not.  A  landowner 
cannot,  after  having  been  paid  for  his  land^  have  a  right  to  destroy 
the  railway  which  stands  upon  it. 

March  22.  Kay,  J. — The  question  in  this  case  is  as  to  the 
meaning^of  the  word  "  mines"  m  the  77th  and  following  sections 
of  the  Kailways  Clauses  Act  of  1845.  The  primary  meaning  of 
the  word  ^^mine"  standing  alone  is  an  underground  excavation 
niade  for  the  purpose  of  getting  minerals,  as  in  Bell  u  Wilson, 
law  Bep.  1  Ch.  303.  In  leases  and  similar  documents  it  is  com- 
monly used  in  a  slightly  different  sense.  For  instance,  '^  All  that 
mine,  vein,  or  seam  ot  coal,  etc."  There  the  word  includes  the 
stratum  of  the  minerals  as  well  as  the  excavation  made  to  win  it. 
"Minerals,^'  on  the  other  hand,  means  primarily  all  substances 
(other  than  the  agricultural  surface  of  the  ground)  which  may  be 
got  for  manufacturing  or  mercantile  purposes,  whether  from  a 
mine,  as  the  word  would  seem  to  si^ify,  or  such  as  stone  or  clay, 
which  are  got  by  open  working,  as  (tecicied  in  Midland  Ey.  Co.  v. 
Checkley,  Lslw  Kep.  4  Eq.  19 ;  Earl  of  Bosse  v.  Wainman,  14  M.  & 
W.  859 ;  Hext  v.  Gill,  Law  Rep.  7  Ch.  699.  The  particular  sig- 
nification  of  each  of  these  words  may  be  varied  largely  by  the  con- 
text. 

The  group  of  sections  in  the  Railways  Clauses  Act  which  have 
to  be  construed  is  prefaced  by  the  words  "And  with  respect  to 
mines  lying  under  or  near  the  railway  be  it  enacted  as  follows." 
Sc^t.  77  provides  that  the  company  shall  not  be  entitled  to  any 
iiunes  of  coal,  ironstone,  slate,  or  other  minerals,  under  any  land 
purchased  by  them.  Stopping  there,  those  words  are  susceptible 
of  two  meanings.  Thev  may  mean  that  the  company  shall  not  be 
entitled  to  any  mines  of  coal,  mines  of  ironstone,  mines  of  slate,  or 
^'^o^  of  other  minerals;  or  they  may  mean  that  the  company 
diall  not  be  entitled  to  any  mines  of  coal  or  to  any  ironstone  or  to 
*^y  slate,  or  to  any  other  minerals,  confining  the  word  "  mine''  to 
^)  and  using  it  as  meaning  both  the  coal  and  the  working.    The 
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next  words,  '^  except  only  Boch  parts  thereof  as  sliall  be  neoeesarj 
to  be  dog  or  carried  away,  or  used  in  the  construction  of  md 
worksy^  put  it  beyond  doubt,  whichever  of  these  two  interpreta- 
tions be  adopte<i,  that  ^  mines"  does  not  mean  merely  under- 
ground excavation,  but  certainly  includes  some  minerals,  and  these 
words  also  show  that  the  minerals  intended  are  sudi  as  in  the 
making  of  the  railway,  it  may  be  necessary  to  di^  or  carry  awaj, 
and  therefore  they  are  minerals  that  might  not  he  yenr  deep,  and 
further,  such  as  may  be  used  in  the  construction  oi  the  works, 
which  seems  to  signify  substances  like  stone,  which  may  be  used 
without  being  dug,  or  possibly  which  may  be  dug  and  used  as  dis- 
tinguished from  carried  away,  as  cla;^,  wnich  may  be  made  into 
bricks  or  stone,  and  so  used  tor  building  bridges  or  other  stmct 
ures.  Then  follow  the  words  '^  unless  the  same  shall  have  been 
expressly  purchased,"  clearly  giving  the  company  power,  if  they 
thmk  fit,  to  purchase  the  minerals,  whatever  tney  are,  at  the  time 
when  they  buv  the  rest  of  the  land,  as  was  recently  decided  in 
Errington  v.  Metropolitan  District  Ry.  C!o.,  19  Ch.  D.  559.  And 
last  come  the  words  ^'  And  all  such  mines,  excepting  as  aforesaid, 
shall  be  deemed  to  be  excepted  out  of  the  conveyance  of  such  lands 
unless  they  shall  have  been  expressly  named  therein  and  conveyed 
thereby." 

There  we  have  again  the  word  ^  mines"  alone  used  to  describe 
all  that  is  mentioned  in  the  former  part  of  the  section.  Now 
beyond  question  mines  in  that  section,  taking  it  altogether,  does 
not  mean  merely  underground  excavations  for  the  purpose  of 
getting  minerals.  The  word  as  there  used  certainly  includes  min- 
erals, and  the  question  is  narrowed  to  this.  Does  it  mean  only 
minerals  which  are  got  by  mining — that  is,  by  underground  woik- 
ings— or  does  it  include  *such  as  are  got  by  open  workings  also  I 
Ib  tiie  general  purport  of  the  section  restricted  by  the  use  of  the 
word  ^^  mines,"  or  is  tiie  meaning  of  that  word  enlarged  b^the 
context  t  Hie  provision  is  one  which,  as  Lord  Chelmsford  said  irt 
Oreat  West»n  Ky.  Co.  v.  Bennett,  Law  Eep.  2  H.  L,  27,  is  evi- 
dently intended  for  the  benefit  of  railway  companies.  It  relieves 
them  from  the  necessity  of  purchasing  costiy  minerals  when  they 
buy  the  luid,  and  the  sections  tiiat  f  ofiow  empower  them  to  pre- 
vent any  damage  being  done  to  the  line  afterwards  by  the  worlung 
of  these  unpurchased  minerals.  There  is  no  reason,  therefore,  for 
putting  a  narrow  and  restricted  construction  upon  the  word 
^' mines."  As  I  have  pointed  out,  it  clearly  includes  not  only  such 
minerals  as  may  be  du^  and  carried  away,  but  such  as  may  be  used  in 
the  construction  of  the  works,  which  can  hardly  be  confined  to 
minerals  which  could  only  be  got  by  mining.  But  it  is  Intimate 
and  necessary  to  look  at  tne  succeeding  sections  to  see  if  they  con- 
tain anything  to  make  the  meaning  more  clear.     Section  78  pro- 

*  ^     that  notice  shall  be  given  by  me  owner  of  his  intention  to 
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work,  and  the  words  there  used  are,  ^'  any  mines  or  minerals  lying 
under  the  railway  or  any  of  the  works  connected  therewith/'  or 
within  forty  yards  therefrom.  On  receipt  of  snch  notice,  the 
company  may  cause  "  such  mines"  to  be  inspected,  and  if  "  the 
working  of  such  mines  or  minerals"  is  likely  to  damage  the  line, 
it  may  be  prevented  *'  if  the  company  be  willing  to  m^e  compen- 
gation  for  such  mines."  In  that  section  the  word  '^  mines,"  wnich 
was  before  used  to  include  the  mineraLs  in  a  mine,  is  contrasted 
with  the  word  ^^  minerals,"  which,  therefore,  according  to  reason- 
able  constraction  must  mean  something  other  than  minerals  got 
from  mines — ^that  is  minerals  from  open  workings;  if  not,  a 
clay  pit  or  quarry  might  be  worked  in  land  not  purchased  within 
forty  yards  of  the  abutment  of  a  bridge  or  viaduct,  so  as  to  endan- 
ger  the  whole  structure,  and  the  company  would  have  no  ris;ht 
even  to  cause  such  a  working  to  be  inspected  unless  it  was  included 
in  the  word  '*  mines."  But  the  last  words  which  I  have  referred 
to  are  moet  material.  '^If  it  appear  to  the  company  that  the 
working  of  such  mines  or  minerals  is  likely  to  damage  the  works 
of  the  railway,  and  if  the  company  be  willing  to  make  compensa- 
tion for  such  mines  or  any  part  thereof,"  the  owner  thereof  shall 
not  work  or  get  the  same.  '^  Such  mines"  is  there  used  as  equiva- 
lent to  *^  mines  or  minerals."  The  words  ^^the  working  oi  such 
mines  or  minerals"  show  that,  in  that  sentence,  mines  does  not 
mean  an  excavation  only,  but  includes  the  minerals  thereby  got. 
The  words  "  or  minerals''^  must,  therefore,  mean  minerals  got  other- 
wise  than  by  mining,  and  the  sentence  providing  for  compensation 
for  ^'such  mines,"  £ows  that  ''mines"  is  used  to  mean  the  same 
^'as  mines  or  minerals,"  and  the  section  prohibiting  the  owner 
from  working  points  to  the  same  conclusion,  because  ''  working" 
applies  to  a  mine,  but ''  getting"  more  properly  refers  to  minenUs. 
In  section  79, ''  the  said  mines,"  ''  such  mines,"  "  such  mines  or 
minerals,"  are  used  apparently  as  phrases  having  the  same  signifi- 
cation. Section  83  gives  power  to  the  company  after  twenty-four 
hours'  notice  to  enter  upon  any  lands  in  which  any  ''  such  mines" 
are  being  worked,  to  inspect  the  same,  and  unless  ''  such  mines" 
include  open  workings,  it  would  not  enable  them  to  enter  on  land 
to  inspect  a  quarrv  or  day  pit.  The  ^mmatical  construction, 
therefore,  rather  favors  the  larger  signification  of  the  wora 
"  mines,"  making  it  include  not  only  minerals  got  by  mining,  but 
also  by  open  woimngs. 

Then  it  is  necessary  to  consider  what  may  be  the  more  probable 
intention.  It  is  urged  on  the  one  hand  that  the  intention  was  to 
compel  railway  companies  at  once  to  purchase  surface  minerals, 
and  only  to  give  them  this  option  to  postpone  purchase  as  to  mines 
properly  so  called ;  on  the  otner  hand,  the  option  may  be  intended 
to  mclnde  surface  minerals,  which,  like  a  bed  of  cnina  clay,  are 
sometimes  of  great  value,  but  are  not  likely  to  be  worked  for  some 
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time.  It  18  also  argued  that  there  are  always  some  surfaoe  mm- 
erals  that  are  merchantable,  and  that  the  latter  oonstraction  might 
cause  great  expense  and  inconvenience  to  companies^  and  might 
subject  them  to  receive  notice  of  intended  quarrying  all  along 
their  lines;  but  this  objection  would  also  apply  to  mines  praperly 
80  called.  Minerals  r^dly  merchantable  not  lying  in  nmies  are 
not  so  ffenerally  to  be  found  as  that  argument  supposes;  and  if  it 
appoirea  that  any  notice  of  an  intention  to  work  was  not  bona 
fide,  the  Ck>urt  would  have  ample  power  to  deal  with  such  a  ease. 
The  counter  argument  is  that  the  object  being  to  relieve  the  com- 
pany from  outlay  in  the  first  instance,  this  is  better  effected  by 
adopting  the  lar^  meaning  of  the  word  ^^mines^"  and  a  tew 
woras  in  the  origmal  conveyance,  if  the  parties  desire  it,  may  pasB 
the  surface  minerals  with  the  land. 

But  this  group  of  sections  is  prefaced  by  the  words  '^  And  with 
respect  to  mines  lying  under  or  near  the  railway."  This,  as  was 
held  in  Oreat  Western  Ry.  Co.  v.  Bennett,  Law  Sep.  8  H.  L.  S7, 
renders  inapplicable  the  cases  of  Caledonian  By.  Co.  v.  Sprot,  2 
Macq.  449,  and  EUiot  v.  North  Eastern  By.  Ca,  10  H.  L.  C.  333. 
And  unless  these  sections  apply  to  minerals  which  may  be  w<Hrked 
by  open  workings  within  forty  yards  of  the  railway,  the  eompsny 
would  have  no  power  to  inspect  such  workings  or  to  purchase 
them,  or  to  prevent  the  owner  from  working  them,  though  doing 
BO  might  destroy  the  railway.    This  cannot  be  int^ided. 

With  respect  to  authority,  there  seems  to  be  no  English  case  in 
which  this  question  has  been  decided.  In  Great  Western  Ry.  Ca 
V.  Bennett,  Law  Bep.  2  H.  L.  38,  Lord  Chelmsford  says,  ^  The  provi- 
sion contained  in  this  section  is  extremely  beneficial  to  railway  com- 
panies. They  are  not  to  have  any  mines  or  minerals,  that  is  (any 
part  of  the  mines  or  minerak)  under  the  land  purchased  by  them; 
out  they  may  secure  sufScient  support  to  the  railway  by  pniehas- 
ing  it  from  the  owner  of  the  mines,  or,  if  they  liiink  it  ukely  thai 
the  mines  under  the  railway  may  not  be  worked  for  an  indefinite 
period,  they  may  postpone  the  purchase  until  the  necessity  for  it 
arises.  That  this  section  reserves  to  the  mine-owner  all  the  min- 
erals however  near  they  may  be  to  the  surface,  unless  the  company 
choose  to  purchase  them,  appears  very  clearlv  from  the  exceptioD 
of  ^  the  parts  necessary  to  be  dug  or  carried  away,  or  used  in  the 
construction  of  the  company's  works,'  as  these  will  of  course  be  the 
minerals  lying  nearest  to  the  surface."  Lord  Cranworth,  said: 
(Dtw  Bep.  2  U.  L.  40) :  ^^  It  was  obviously  the  intention  of  the 
Legislature  in  making  these  provisions  to  create  a  new  code  as  to 
the  relation  between  mine-owners  and  railway  companies,  where 
lands  were  compulsorily  taken  for  the  purpose  of  making  a  nil- 
way.  The  object  of  tlie  statute  evidently  was  to  get  rid  of  all  the 
ordinary  law  on  the  subject,  and  to  compel  the  owner  to  sell  the 
surface,  and  if  any  mines  were  so  near  the  surface  that  they  mart 
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be  taken  for  the  parpofies  of  the  railway,  to  compel  him  to  sell 
tiiem ;  bnt  not  to  compel  him  to  sell  anything  more.  The  land 
was  to  be  dealt  with  jnst  as  if  there  were  no  mines  to  be  consid- 
ered ;  nothing  bnt  the  snrface."  Lord  Westbnry  said,  referring  to 
the  77th  section  (Law  Rep.  2  H.  L.  41),  '^  In  the  face  of  these 
words,  there  is  no  room  for  the  ordinary  implication  which  applies 
to  a  common  grant,  namely,  that  it  extends  by  implication  to  all 
that,  though  not  named,  which  is  necessary  for  the  support  or  en- 
joyment of  the  thing  granted."  He  then  refers  to  the  notice, 
and  says,  ^^  If  the  company  should  not  think  it  requisite,  the  mine- 
owner  is  left  nnder  no  other  obligation  than  that  he  is  to  win  the 
mines  in  a  proper  manner." 

In  GVeat  Western  By.  Co.  v.  Fletcher,  6  H.  &  K  689,  698, 
Oockbum,  C.  J.,  said :  '^  Now,  what  the  Act  of  Parliament  means 
is  this.  All  that  the  railway  company  requires  is  the  surface  soil; 
it  may  be  that  the  minerals  will  never  be  worked  by  the  land- 
owner, in  which  case  the  company  ought  not  to  be  subject  to  any 
expense:  and  therefore  the  Legislature  interposes  and  says  that 
the  company  shall  be  under  no  ^ligation  to  pay  the  landowner  for 
that  which  may  never  be  required ;  but  if  the  mines  come  to  be 
worked,  and  the  company  require  them  as  necessary  for  the  sup- 
port of  the  surface,  they  must  make  compensation  to  the  land- 
owner." This  language  certainly  favors  the  construction  which 
appears  to  me  the  more  probable ;  the  point,  however,  was  not 
essential  to  the  decision  in  that  case. 

But  in  a  Scotch  case  of  Jamieson  v.  North  British  By.  Co.,  6 
Scot.  Law  Rep.  188,  the  very  question  was  decided  by  Lord  Ordi- 
nary Kinloch,  on  the  Scotch  Kailways  Clauses  Act,  which  is  for 
this  purpose  identical  with  the  Englii^  Act.  It  was  there  deter- 
mined tuat  freestone  worked  by  an  open  quarry  was  within  the 
reservation ;  and  in  another  Scotch  case  of  Dixon  v.  Caledonian 
and  Glasgow  Ry.  Cos.,  6  App.  Cas.  820,  the  Lord  Ordinary  Adam 
arrived  at  a  similar  conclusion  as  to  a  limestone  quarry  worked  by 
open  workings,  which  was  in  no  sense  a  mine. 

The  subject  of  litigation  in  this  case  is  a  bed  of  clay  used  for 
making  a  peculiar  kind  of  brick,  and  of  some  value,  from  the  cir- 
comstance  that  it  contains  a  certain  amount  of  iron.  There  are 
three  or  fonr  feet  of  surface  earth  above  this,  except  at  one  {x>int 
where  it  crops  out,  but  it  is  in  no  sense  a  mine,  being  got  entirelv 
by  open  wondngs.  The  railway  has  been  made  in  a  cutting  which 
is  in  the  bed  of  day  itself,  so  that  the  ballast,  sleepers,  and  rails  are 
laid  upon  the  clay.  I  must  take  it  that  notice  has  been  given  by 
the  defendants  of  their  intention  to  work,  and  no  counter-notice  by 
the  phdntifiEs.  It  is  argued  that  even  if  the  clay  be  reserved,  yet 
the  owners  cannot  work  it  because,  according  to  these  provisions, 
particnlarly  seot.  79,  thev  can  only  employ  the  usual  mode,  ana 
that  being  by  open  worKings,  they  must  dig  from  the  surface  of 
«  A.  ft  X.  R  GyM.-4M 
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the  line,  ind  thk  would  be  a  trespaBs.  But  thiB  seems  to  me  an 
aq^ious  distortion  of  the  piovisioiiy  which  is  dearlj  intended  in 
the  eompan J  s  favor,  in  case  a  mine  is  worked  under  or  near  (he 
line*  to  preTent  unneeessaiy  excavation,  which  miffht  cause  more 
rid:  or  aamage  than  the  usual  mode  of  working.  It  cannot  mean 
that  the  owner  of  a  bed  of  day  shall  only  wok  it  by  trespassing, 
ao  as  to  enable  the  oompany  to  prevent  him  from  wondng  it  at  aU. 
It  is  dear  that  the  day  may  be  got  and  the  railway  destroyed  by 
working  from  the  side  and  excavating  without  going  upon  the  lail- 


way  at  all;  and  as  luting  down  the  surface  is^ aocording  to  Great 
Weitem  By.  Co.  r.  Bennett,  Law  Bep.  2  H.  L.  27,  not  a  trespass 
or  wrong,  1  do  not  think,  if  the  day  is  reserved,  that  the  company 
woold  be  entitled  to  an  injunction,  on  this  ground,  to  prevent  the 
working.  Aoeording  to  Dixon  v.  Caledonian  and  Glai^w  By. 
Goa^  5  Appu  Caa.  820,  the  oompany  can  give  a  counter-notice  and 
have  the  vwne  of  the  day  assessed,  and  by  paying  for  it  can  pre- 
veot  the  owner  from  working.  It  was  also  argued,  but  not  very 
eonfidently,  thai  the  defendants  are  not  own^is,  lessees,  or  oocu- 
piera  within  die  statute,  because  they  have  only  a  license  to  work 
■ndar  the  laflwmy ;  but  by  this  license  they  have  the  right  of  occa* 
pation,  and  are  owners  of  all  minerals  which  they  can  get  I  do 
not  Ihii^  that  this  objection  can  avaiL  I  must  therefore  refuse  to 
ffvAMtj  injuotioo,  and  dismiss  the  action,  with  costs. 


MnmrtMJTAH  Dibtbiot  Bt.  Ca 

(X.  it  It,  €9laii.  JNi.  559.    FA.  14,  17,  1882.) 

▲  imhnj  eoBpaay  having  the  usual  power  to  purchase  laads  under  its 
ftpeaal  Act  has,  by  vutM  of  the  5th  section  of  the  Lands  Clauses  Act,  1845, 
pow€i  also  to  fwichasa  ^e  miaerals  under  those  lands  oompolsorily  aft  any 
iBBe  betae  4w  ezpinftioa  of  the  thne  limited  for  the  exercise  of  its  oompiil* 
•oflj  powen^  if  it  ahoold  deem  it  adviaable. 

That  power  m  not  takes  away  by  the  77th  and  f ollowiiw  sectioiis  of  the 
BailwayB  Clausea  Att,  1845,  which  are  for  the  benefit  not  ofthe  mine  owner 
but  of  the  eoaapaBy,  and  ooly  exempt  the  company  from  the  oUigatioa  of 
buying  tlK  miaerala  at  onoe  together  with  the  surface  lands. 

Tba  words  ^^ospieBily  purchased  **  in  the  77th  aection  are  not  to  he  con> 
iaed  te  **pardnaed  1^  naieesaent.** 

ncre  is  ao  dkHartionbctween  the  severance  of  ownership  vertically,  that 
ia,  of  tiw  SBifBoa  lands  teas  the  mines  beneath,  and  the  severance  of  owne^ 
ship  laiaialljbj  te  taking  by  snccesaive  pafehwes  of  snrlaoe  lands  from  the 
*  wner.  8o  a  mlway  rempany  having  already  acquired  sorfaos 
aaboequantly  pwrfhasw  eompulsodly  the  mineials  under  thsis 


SBRIlirGTOK  V.  MBTBOPOLITAN  DI8TBI0T  BY.  00.       6^83 

The  oinnion  of  the  company's  engineer,  if  bona  fide,  is  £he  only  evidence 
nqnired  by  the  court  as  to  the  necessity  or  propriety  of  any  purchase,  and 
the  onus  of  proving  want  of  bona  fides  rests  upon  the  party  opposing  the 
purchase: — 

Injunction  granted  against  the  company  by  Hall,  V.  C,  discharged. 

Thb  Metropolitan  District  'Rj.  Co.  were  empowered  by  a  special 
act,  the  Metropolitan  District  Kailwaj  Act,  1878,  which  incorpor- 
ated  the  Lands  Clanses  Consolidation  Acts,  and  the  Railways  Clauses 
Consolidation  Act^  1845,  to  extend  their  railway  to  Fnlham,  and  to 
purchase  lands  oompnlsorily.* 

The  plaintifb  were  the  owners  in  fee  of  certain  lands  sitnated  at 
Walham  Green,  and  the  company  served  npon  them  three  notices 
to  treat  for  the  purchase  of  6a.  Or.  S6p.  of  such  lands.  The  notices 
were  dated  reBpectively  the  8th  of  August,  1878,  the  26th  of  Feb- 
ruary, 1879,  and  the  i8th  of  March,  1879.  None  of  the  notices 
made  any  reference  to  the  mines  and  minerals  under  the  said  lands* 

The  question  of  compensation  in  respiect  of  the  said  notices  was 
referred  to  arbitration,  and  the  arbitrator  made  his  award  on  the 
80th  of  December,  1879,  valuing  the  land  at  £11,660,  based  upon 
the  footing  of  the  land  being  building  land ;  the  award  was  also 
silent  as  to  the  mines  and  minerals. 

The  company  sent  to  the  plainti£Es'  solicitors  the  draft  convey- 
ance of  the  lands  for  approval.  In  that  conveyance  the  company 
had  inserted  the  words  ^^  mines  and  minerals,"  but  these  words  the 
plainti£b'  solicitors  struck  out,  contending  that  the  company  had 
not  ^^  expressly  purchased  "  them  and  that  they  had  not  passed  to 
the  company. 

On  the  19th  of  October,  1880,  the  company  took  out  a  summons 
under  the  V^endor  and  Purchaser  Act  for  a  direction  that  the  words 
Btmck  out  should  be  inserted  in  the  conveyance.  The  summons 
having  been  adjourned  into  court,  Vice-Chancellor  Hall,  on  the 
11th  of  December,  1880,  decided  that  the  minerals  had  not  been 
"  expresslypurchased  "  within  the  meaning  of  section  77  'of  the 
Bailways  Clauses  Act,  1845,  and  dismissed  me  summons,  and  that 
decision  was  affirmed  on  appeal  in  July,  1881. 

The  time  limited  to  the  company  for  the  exercise  of  their  com- 
pulsory powers  expired  in  Jnly,  1881. 

On  the  17th  of  June,  1881,  before  the  hearing  of  the  appeal,  the 
company  served  a  fresh  notice  on  the  plaintiffs,  that  ^Mn  the  event 
of  its  being  determined  that  the  company  in  the  purchase  already 

*8ec.  6:  "  Subject  to  the  proviaions  of  this  Act  the  company  maj  make  and 
nu^Btain  in  the  lines  and  according  to  the  levels  shown  on  the  deposited  plana 
>ad  sections  the  railways  and  works  hereinafter  described,  with  all  proper  sta- 
tions, sidings,  approaches,  floating-stages,  works,  and  conveniences  connected 
tiieiewith,  and  may  enter  upon,  take,  and  use  such  of  the  lands  delineated  on 
we  deported  plana  and  described  in  the  deposited  book  of  raferanoe  as  may  be 
'eqnfaed  for  those  purpoaea." 
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by  tbcm  horn  the  pkiDtx£b  of  the  kncb  and  heieditamente 
•peafied  in  the  schedule  to  the  notice  (being  the  6a.  Or.  36p.)  hare 
Boi  aeqoired  the  mines  and  minerals  in  and  under  the  same  they 
wpire  to  parchase  and  take  aU  such  mines  and  minerals,"  and  re- 
quired the  plamtifEs  to  deliver  particulars  of  their  estate  and  interest 
m  the  aaid  nunea  and  minerals. 

The  plaiotifEs  on  the  8th  of  July,  1881,  issued  their  writ  in  this 
action  af^minst  the  oompany,  claiming  an  injunction  restraining  the 
defendant  company,  their  servants,  ^c,  from  further  proceeding 
under  or  in  pursuance  of  their  notice  to  treat  of  the  ITfli  of  June, 
and  from  taking  any  steps  to  procure  the  assessment  of  the  pur- 
chaee-money  of  the  mines  and  minerals  and  property  comprised  in 
the  notice. 

An  interim  injunction  was  granted  on  an  interlocutoij  applica- 
tion, and  the  action  came  on  on  the  3d  of  December,  1881,  on 
motion  far  judgment,  neither  party  putting  in  any  pleadings. 

The  engineer  of  the  company  made  an  affidavit  in  which  he  said 
that  the  knds  already  purchased  were  lands  necessary  for  the  rail- 
way company  for  the  formation  of  their  line  and  stations,  with  goods 
depots  and  sidings  and  buildings  necessary  thereto ;  that  he  Inew 
well  the  said  lands,  and  did  not  believe  that  there  were  minerals  in 
them  except  gravel  or  clay,  which  could  only  be  got  by  removing 
the  surface  of  the  land ;  that  it  would  be  wholly  incompatible  wim 
the  purpose  for  which  the  railway  company  desired  the  siud  lands 
that  power  should  remain  in  the  plaintiffs  to  interfere  witli  the  sur- 
face of  the  land  and  thus  with  the  buildings,  sidings,  and  works  of 
the  railway. 

The  solicitors  of  the  plaintifb  and  defendants  respectively  also 
filed  affidavits,  Mr.  Tweedie,  the  plaintiffs'  solicitor,  stating  his 
belief  that  the  mines  and  minerals  were  not  necessary  either  for  the 
construction  of  any  of  the  works  of  the  company  or  otherwise  for 
the  purposes  of  their  undertaking. 

lu*.  &ixter,  the  company's  solicitor,  after  generally  confirming 
the  statement  of  the  engineer,  stated  in  the  last  paragraph  thatlan3 
could  not  be  sold  as  building  land  reserving  any  right  to  interfere 
with  the  surface,  and  that  the  company  in  selling  land  for  building 
would  have  to  give  up  their  claim  to  any  minerals  under  the  same, 
inasmuch  as  those  minerals  could  not  be  got  without  removal  of  the 
surface  of  the  land. 

Hastings,  Q.  C,  and  Archibald,  for  the  plaintiffs : 

This  case  comes  within  the  sects.  77,  78,  and  79  of  tiie  Bailwayi 
Clauses  Act,  1845.  The  company  in  their  notice  to  treat  for  tne 
surface  land  did  not  ^^  expressly"  state  that  they  would  purchase  the 
minerals  under  it,  and  consequently  the  nunerals  bdonged  to  the 
phdnti&.  A  similar  question  was  decided  in  the  case  of  Fletcher 
V.  Oreat  Western  By  Co.,  4  H.  &  N.  242;  6  H.  &.  N.  689,  sod 


SRRIN6T0N  V.  HETROPOLITAK  DISTBIOT  BY.  CO.       665 

by  the  House  of  Lords  in  the  case  of  Great  Western  Ry.  Co.  v. 
:bennett,  Law  Eep.  2  H.  L.  27--41. 

The  comi>any  had  under  the  provisions  of  their  own  Act  power 
to  acquire  six  acres  of  land,  but  it  is  submitted  that  they  had  no 
power  on  the  true  construction  of  the  Act  to  purchase  tlie  minerals. 
If  they  had  such  a  power,  it  was  before  the  last  notice  was  com!- 
pletdy  exhausted.  They  had  no  ri^ht  to  give  a  further  notice  to 
treat  for  the  purchase  of  the  minerals ;  therefore,  the  plaintifb  are 
entitled  to  the  ininnction  which  they  ask  for,  and  it  should  be  made 
p^petoal,  and  with  costs. 

Kekewich,  Q.  O.,  and  Samuel  Boberts,  for  the  defendants : 

The  company  are  willing  to  purchase  and  pay  for  the  minerals 
which  lie  under  the  land  which  they  have  acquired  from  the  plain- 
tifEs,  but  the  plaintifb  decline  to  treat  for  the  sale  of  them.  There 
can  be  no  doubt,  it  is  submitted,  that  the  company  have  under  the 
provisions  of  the  Lands  Glauses  Act,  1845,  power  to  purchase  these 
minerals,  as  they  had  power  to  purchase  tne  surface  land.  Their 
power  is  not  exhausted,  as  it  does  not  matter  in  law  whether  they 
give  two,  three,  or  more  notices  to  treat  for  that  which  they  reauire 
and  wish  to  purchase.  The  minerals  form  part  of  the  land  wnich 
the  company  were  authorized  to  {)urchase.  They  purchased  one 
part  of  mat  land,  and  now  thev  desire  to  purchase  another  part  of 
it.  They  are  under  no  obligations  to  purcnase  the  minerals,  though 
they  have  power,  and  now  wish  to  do  so :  Smith  v.  Great  Western 
By.  Co.,  2  Ch.  D.  235 ;  3  App.  Cas.  165. 

The  question  no  doubt  turns  upon  the  construction  of  the  77th, 
78th,  and  79th  clauses  of  the  Railways  Clauses  Act,  1845,  and  some 
strange  results  might  happen  under  some  circumstances ;  for  in- 
stance, suppose  land  were  purchased  for  the  purpose  of  a  tunnel, 
and  coal  or  ironstone  was  found  there,  and  which  it  would  be  neces- 
sary to  carry  away.  The^  would  pass  bv  the  conveyance.  That  is 
to  say  what  could  be  carried  away  would  pass,  but  what  was  below 
the  permanent  railway  would  not  pass.  The  real  solution  of  the 
question  raised  here  is  that  the  company  have  power  to  purchase, 
but  cannot  be  compelled  to  do  so.  W  hen  the  owner  is  desirous  of 
working  any  mine  under  or  near  the  railway  he  must  give  the 
proper  notice  as  provided  in  sect.  78,  and  the  company  can  pur- 
chase, and  if  they  do  not,  they  must  submit  to  any  damage  that 
may  result  from  the  working  of  the  mine.  The  company  have 
done  everything  required  by  the  statutes.  They  wish  to  "ex- 
pressly" purchase  these  minerals,  and  they  ought  to  be  allowed  to 
do  so :  Dixon  v.  Caledonian  and  Glasgow,  and  South  Western  Ry. 
Cos.,  6  App.  Cas.  820 ;  Dart,  Vend,  and  Pur.,  Vol.  i.  6th  Ed.  p. 
371.  They  also  referred  to  Martin  v.  London,  Chatham  and  Dover 
Ry.  Co.,  Law  Rep.  1  Eq.  145 ;  1  Ch.  501. 

Hall,  V.  C. — It  seems  to  me  that  the  defendants — ^the  company 
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mat  cader  die  ebmiiisUiiees  i^peuiog  in  this  caae  entitled 
~  BDnkr  die  Rodee  whieh  diey  have  riven  to  die  plaintafb 
ptrliMfi  and  take  uieBe  mmerala.     It  most  not, 
rar  be  Rndentood  that  I  mean  to  decide  that  the 
^ J  S*^^  ^^  ^'^  notice  to  treat  for  the  pordiaie 
ksd  neeeawr^  for,  their  line  of  railway,  were  not 
u>  MT  thai  thej  desired  to  tidoe  the  land  and  the  minerds 
Ssdi  a  nodee  aa  that  thejr  were  entiUed  to  give,  and  if 
^  Lad  cmn  it,  dieir  would  be  endded  to  the  minen&  as  wellas 
to  ^  wmnmoe  land.    Tliej would  thenhave given  ^ exprees^  nodee 
die  miRenk,  and  would  have  been  entided  to  have  a  oon- 
of  diem  with  die  tsurbee  land.    That  would  have  brought 
widiin  the  TTdi  eeetion  of  the  Bailwavs  Clanaea  Act,  IfSs, 
aadiher  wMiId  haTe  '^ezpieflftlyparchaaed''  tne  minerala  as  dierein 
provided.    I  do  not  say  that  it  would  be  neoessaiy  under  such  cir- 
diat  the  eonvejanee  should  eipressly  mention  the  min- 
Thej  would  paes  if  they  had  been  expressly  purcfaased. 
Bst  when  a  nodee  has  been  given  in  proper  form  to  take  land,  and 
it  d^  DOC  indicate  any  intention  to  take  the  minerals,  I  consider 
tikat »  regards  the  notice  it  only  applies  to  the  land.     The  notice 
mwt  be  given ooee  fm*  alias  to  the umd  required,  under  thedaoses 
in  the  statute,  and  without  the  minerals.     That  is  to  say  when 
^««e  the  nc<iee  k  given  it  applies  as  from  that  time,  assuming  of 
rcorse  that  the  parties  do  not  come  to  any  f  urdier  arrangement. 
Tbe  n^ts  of  the  parties  inter  se,  ss  regards  the  minerals,  are  set- 
tled by  the  statute.    From  the  dste  of  the  notice — ^the  rights  being 
so  fettkd — it  is  not  competent  for  the  company  to  alter  them  by 
giviiig  a  further  notice,  and  in  this  very  case,  when  it  was  before 
the  Court  of  Af^Kal  on  a  former  occasion,  that  was,  I  consider,  the 
opinion  of  one  of  the  learned  Judges.    It  seems  to  me  to  be  plain 
tnat  the  company  eould  not  go  on  giving  notices  to  pardiase  the 
prt^KTty  in  pieoea — first  the  land  and  then  the  minerals.    There  is 
no  necessity  for  a  repetition  of  the  notice  in  regard  to  the  same 
piece  of  land,  as  the  mode  of  proceeding  by  the  railway  company 
is  suflkiently  provided  for  by  the  78th  and  79th  sections  of  the 
statute.    Upon  die  construction  of  the  direesections  it  seemsto me 
that  it  was  not  competent  to  the  company  to  give  the  notice  in 
question,  and  that  tlie  plaintiffia  were  n^ht  in  coming  to  the  court 
for  an  injunction,  which  I  now  grant,  with  costs  to  be  paid  by  the 
company. 

Froni  tins  decision  the  company  appealed.  The  appeal  came  on 
to  be  heard  on  the  14th  and  17th  of  February,  1882. 

Davey,  Q.  C,  and  Eekewich,  Q.  C.  (S.  Boberts  widi  them),  for  the 
company: 

Tne  question  is  whedier  a  railway  company  haspower  ta  ipar- 
chase  mines  compulsorily  if  it  deems  it  advisable.  There  is  no  dis- 
tinct decisiim  upon  ^e  pointy  but  there  are  dicta  of  judges  both 
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irajs.  The  Vice-chancellor  has  decided  ouly  that  the  company 
having  elected  by  their  original  notices  to  take  lands  without  the 
minerals  have  exhausted  their  compulsory  powers,  and  cannot  now, 
although  within  the  time  limited,  give  notice  to  treat  for  the  pur- 
chase of  the  minerals  under  the  same  lands. 

If  it  were  not  for  the  77th,  78th,  and  following  sections  of  the 
Bailways  Glauses  Act,  a  railway  company,  like  any  other  company, 
would  under  the  6th  section  of  the  Lands  Clauses  Act  be  able  to 
purchase  mines — amines  being  included  in  the  word  ^'  lands"  used 
m  that  sectionr-but  those  sections  do  not  depriye  a  railway  com- 
pany of  any  right,  but  are  enacted  for  the  benefit,  not  of  the  mine 
owner,  but  of  the  company,  exempting  the  company  from  the  ob- 
Kgation  of  purchasing  the  mines  at  once,  while  giving  it  means  of 
acquiring  possession  of  them  or  preventing  the  workmg  of  them 
by  the  owner  to  the  injury  of  tne  railway.  The  77th  section  by 
its  very  wording  impliedly  assumes  that  a  company  may  purchase 
mines,  and  there  is  nothing  to  show  that  the  words  ^^  expressly  pur- 
chased'' in  that  section  haye  reference  only  to  a  purchase  by  agree- 
ment. 

We  rely  on  what  was  said  by  Cairns,  L.  C,  in  Smith  v.  Great 
Western  Ky.  Co.  (8  App.  Cas.  165, 180^,  and  that  case  does  inci- 
dentally decide  that  ^^  lands"  include  mines,  and  The  Great  West- 
em  Ry.  Co.  V.  Bennett,  Law  Rep.  2  H.  L.  27,  is  no  authority 
against  the  power  of  a  company  to  purchase  mines.  The  decision 
m&re  was  that  the  company  could  not  give  a  counter-notice  after 
the  expiration  of  the  t'hirl^  days  after  the  notice  of  the  mine-owner, 
and  there  are  dicta  in  the  judgments  of  Lord  Westbury  and  Lord 
Cranworth  in  that  case  in  our  favor. 

The  term  '^  minerals"  includes  everything  which  can  be  got  out 
of  the  land  of  a  merchantable  character,  and  useful  for  any  pur- 
pose :  Midland  Ry.  Co.  v.  Checkley,  Law  Rep.  4  Eq.  19,  25. 

A  railway  company  when  purchasiu^  surface  lands  is  not 
hound  to  give  notice  once  for  all  for  all  uie  land  it  requires — ^the 
only  limit  to  the  right  of  giying  notice  is  that  of  time — and  we 
submit  that  there  is  no  more  reason  why  land  should  not  be  treated 
tt  severed  vertically,  i.e.,  the  surface  from  the  mines  below  it,  than 
that  it  should  not  be  treated  as  severed  horizontally — that  is  one 
^cre  of  surface  land  from  another  acre  of  surface  land. 

There  is  nothing  to  unpeach  the  bona  fides  of  the  opinion  of  the 
company's  engineer  as  to  the  mines  being  required,  and  the  Court 
^11,  therefore,  according  to  its  usual  practice,  accept  that  opinion 
aa  correct.  The  word  in  the  5th  section  is  "  required,"  not  abso- 
lutely necessary. 
Hasting  Q.  C,  and  Archibald,  for  the  plaintifb: 
Assummg  for  the  purpose  of  argument  that  the  company  could 
nave  purchased  these  mines  compulsorily  if  they  had  in  their  orig- 
uial  notices  specified  the  mines  as  part  of  the  subject-matter  of  the 
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•alanh  datoomhig  as  thqr  now  doy  after  aoquiring  the 
to  ask  to  purehaae  these  mines  alone,  they  are  bound  to 
proie  that  that  pmdiase  is  neeesBary  for  the  purpose  of  their  rail- 
vaj.  Tbeir  only  power  to  purchase  at  all,  comes  from  the  5th  seo- 
tioB  ct  their  own  Act  and  the  6th  section  of  the  Lands  Clauses  Act 

with  it,  and  that  power  is  confined  to  the  pnipoees 
in  the  5th  section,  that  is^  the  ^  making  and  maintaining" 
railway,  worics,  etc." 

"Die  mere  genenl  ststemoat  of  their  engineer  that  they  are  re- 
Quired  will  not  do;  he  must  roedfy  the  particular  object  for  whidi 
toey  are  required,  to  enable  the  Court  to  decide  for  itself  on  tlie 
bona  fides  of  the  daim:  Flower  v.  London,  Brighton  and  South 
GoHt  Ry.  Co.,  2  Dr.  A  8m.  330;  Eversfidd  v.  Kid-fiussex  By. 
Oo^SDeG.&J.  886. 

The  eon^iany  have  not  shown  that  they  require  the  minerals  for 
any  of  the  purposes  specified  in  the  5th  section,  and  from  the  affi- 
davit of  their  solicitor  it  would  appear  that  they  are  wanted  with 
a  Tiew  to  a  subsequent  sale  by  the  company  of  the  property  as  su- 
peffinoos  land. 

[Jessbu  M.  R. — ^I  think  the  authoritieB  say  that  the  statement  of 
the  companT  that  they  want  it  is  sufficient,  unless  the  other  side 
proTe  that  tney  do  not.] 

[BaTey«  Q.  C  referred  to  Stockton  and  Darlington  By.  Co.  o. 
Brown,  9  EL  L.  C.  S^  and  Eempv.  South  Eastern  By.  Co.,  Law 
Bep.  7  Ch.  364.] 

The  Stoi^ton  railway  case  was  the  case  of  a  purchase  of  surface 
lands,  which,  primi  fade,  the  company  would  require,  and  had  no 
reference  to  mines. 

The  necessity  for  this  purchase  is  distinctly  put  in  issue  by  the 
affidavit  of  the  pjaintiffs^  solicitor. 

[Jessbl,  1L  JEL — ^That  affidavit  is  inadmissible.  An  affidavit 
made  upcm  information  and  belief  must  state  the  source  of  inf o^ 
mation ;  a  mere  statement  of  belief  will  not  do.] 

The  company  cannot  be  exposed  to  any  danger  by  not  makin£^ 
this  purchase,  for  if  the  mine-owner  were  to  claim,  to  work  ana 
carry  away  the  minerals  the  company  would  have  tlieir  rights  nn- 
der  the  TSth  section  of  the  Railways  Clauses  Act 

Secondly,  a  railway  company  has  no  power  at  all  to  purchase 
mines  compulsorily.  The  clauses  of  the  Bailways  Clauses  Act,  as 
r^ards  mines,  forai  a  distinct  part  of  the  Act,  and  the  relatioos 
between  a  mine-owner  and  a  railway  company  are  to  be  gathered 
from  those  dauses  only,  although  in  Smitn  v.  Great  Western  By. 
Co.,  3  App.  Cas.  165,  the  House  of  Lords,  for  the  purpose  of  sup* 
plying  a  casus  omissus  in  the  78th  section  of  the  Act,  read  together 
with  It  the  6th  section  of  the  same  Act  But  that  section  only  re> 
fers  to  purchase  by  agreement,  and  the  right  of  the  company  to 
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pnTdiase  bj  agreement  is  not  disputed ;  that  we  submit  is  tlie  ex* 
planation  of  sec.  77. 

No  ease  has  decided  that  under  their  compulsory  powers  to  pur- 
chase lands  a  railway  company  can  also  purchase  mines,  while  in 
Great  Western  Ry.  Co.  v.  Bennett,  Law  Kep.  2  H.  L.  27,  Lord  Cran- 
worth  says,  Law  Kep.  2.  H.  L.  40,  that  only  the  minerals  necessaiy 
for  the  purpose  of  the  railway  can  be  taken ;  all  the  rest  of  the  min- 
erals must  oe  left  till  the  time  for  working  the  mines  arrive  ;  and 
Lord  Westbury  in  the  same  case.  Law  Rep.  2  H.  L.  41,  says  a  railway 
company  isi  under  a  disability  to  purchase  mines  unopened.  And 
in  Great  Western  Ry.  Co.  v.  Smith,  2  Ch.  D.  235, 244,  Lord  Justice 
James  expresses  a  similar  opinion :  and  see  per  Yice-Chancellor 
Wood,  in  Xondon  and  North  Western  Ry.  Co.  v.  Ackroyd,  31  L. 
J.  (Ch.)  588. 

[Davey,  Q.  C,  referred  to  the  observations  of  Lord  Chancellor 
Selbome  in  Dixon  v.  Caledonian  and  Glasgow  and  South- Western 
Ry.  Cos  (5  App.  Cas.  820,  826)  upon  the  effect  to  be  attributed 
to  a  dictum.] 

The  reason  is  obvious,  because  the  value  of  unopened  mines  can* 
not  be  assessed,  and  the  Legislature  may  well  have  considered  it 
UDJust  tliat  while  the  company  is  not  compelled  to  purchase  the 
unopened  mines,  the  landowner  should  be  compelled  by  the  com- 
pany to  sell,  whenever  the  company  might  choose,  that  of  which  the 
value  could  not  be  ascertained.  The  company  has  the  right  of 
compelling  the  landowner  to  sell  the  surface,  and  the  owner  must 
have  the  correlative  right  of  retaining  the  minerals. 

Lastly,  we  submit  that  the  Vice-Chancellor  was  correct  in  hold- 
ing that  the  company,  having  originally  given  notice  to  treat  for 
the  lands,  which  did  not  include  minerals,  have  exhausted  their 
powers.  The  plaintiffs  were  the  owners  of  the  fee — ^were  entitled 
to  the  land  and  also  to  the  minerals — so  any  question  as  to  giving 
notice  to  different  owners,  when  the  ownership  of  the  surface  ana 
mines  has  been  severed,  has  no  application. 

[They  also  referred  to  Webb  v.  Jilanchester  and  Leeds  Ry.  Co., 
4  My.  &  Cr.  116,  as  showing  the  principles  on  which  the  Court 
will  compel  companies  to  exercise  their  powers.] 

Jessel,  M.  R. — This  is  an  appeal  from  a  decision  of  Vice-Chan- 
cellor Hall,  raising  important  questions  of  construction  as  regards 
the  Railways  Clauses  Act  of  1845. 

The  points  which  have  been  raised  in  argument  are  three.  The 
&%t  proposition  is,  that  under  the  powers  of  the  Lands  Clauses  Act, 
1845,  and  the  Railways  Clauses  Act,  1845,  a  company  having  the 
lunal  powers  to  take  land  in  their  special  Act  cannot  take  minerals 
by  compulsion  apart  from  the  lana.  The  second  point  raised  is 
that  assuming  the  company  can  do  so  in  any  case,  the  company  can- 
not do  so  if  they  have  originally  purchased  the  surface  of  the  land 
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iridiast  the  minmk,  and  that  they  aie  not  entitled  then  to  gi^e  a 
flaooad  nocioe  to  treat  for  the  minerals.  The  third  point  raia^  was 
that  miate^&  the  powers  of  the  company  mi^ht  oe,  die  ndivay 
oapaay  are  not  entitled  to  purchase  any  land  or  minerals  nnlesB 
tiiej  aie  nriocnmy  for  the  porpoees  of  their  undertaking.  Those 
aietfae  three  points. 

Now«  as  re^uds  the  first  point  it  is  plain  that  the  word  ^'lands'" 
in  the  Lands  Clauses  Act  mdndes  any  hereditaments,  which  of 
eoone  indode  mines.    Upon  that  point  there  can  be  no  question. 
Tberefore,  srandiug  alone  those  words  would  include  the  power  to 
paidaae  mines,     b  there  any  reason  for  cutting  them  down  t    I 
am  Bot  aware  of  any.    It  must  be  remembered  that  the  Lands 
Clanaes  Act  is  to  be  used,  not  only  as  regards  railway  companies, 
bot  all  companies.    Take  a  canal,  or  a  dock,  or  a  harbor  company, 
and  sappoae  the  mines  are  owned  by  one  man,  and  the  surface  by 
anochcr — a  very  comm<m  case  in  the  north  of  England.    Now,  if 
die  harixMr  is  to  be  made  they  will  perhaps  have  to  dig  down  and 
take  some  of  the  mino^away.    U  they  could  not  give  notice  to 
the  mineowners  they  could  not  make  the  harbor,  or  the  canal,  or 
the  dock.    Therefore,  in  that  case  it  is  absolutely  necessary  that 
they  should  be  able  to  take  the  mines.    If,  therefore,  wlien  the 
mines  are  severed  they  can  take  the  mines,  they  can  take  the  mincB 
under  the  powers  of  the  Lands  Clauses  Act.    I  think  that  requires 
no  further  demonstraticm.    The  Kailways  Clauses  Act  only  applies 
to  lailwmys.  and  it  says  that  ^  with  respect  to  mines  lying  under  or 
near  the  lailwav,  be  it  enacted  as  follows :''  and  then  follows  the 
77xh  section.    If,  therefore,  the  Lands  Clauses  Act  enables  the 
railway  company  to  take  mines  where  they  are  in  a  diff^^nt  owner 
irym  the  surface,  is  there  anything  in  the  Railways  Clauses  Act 
which  prevents  them  £rom  taking  them  f   Ithinknot.    Ontheoon- 
trvT  it  says  that  they  shall  not  be  entitled  to  any  mines  except  only 
whit  dttil  be  neoesBary  in  the  construction  of  the  works,  ^'  unless 
the  same  shall  have  been  expressly  purchased,  and  all  such  mines, 
exe^pdn^  »  aforesaid,  shall  be  deemed  to  be  excepted  out  of  the 
converaGce  of  such  had  unless  ihej  shall  have  been  expressly 
fias>^  therein  and  eonreyed  thereby.''    Therefore,  it  shows  that 
a  cv^rzrpanj  may  purchase  mines,  and  may  have  them  conveyed. 
B:it  it  w:i^  suggested  that  the  words  ^expressly  purehased"  were 
to  he  cocdnea  to  purdiase  by  agreement.    I  do  not  know  why. 
Tli:je  s^^<i^  is  as  much  express  as  any  agreement     Those  words 
«&n^^>c  be  used  to  cut  down  the  power  given  by  the  Lands  ClauseB 
A.*c«  wtikih  is  a  power  to  take  the  mines  when  they  are  in  separate 
owTLersfiiiv    It  ooes  not  appear  t#  me  that  Aey  were  intenaed  to 
cc;  tbeot'  down,  but  on  the  ccmtrary  they  reoc^ire  that  the  rail- 
wuT  cocspany  may  purchase  if  the  railway  company  think  fit 
Tl.^a  tbe  7Sdi  section  provides  for  cases  where  they  do  not  piu^ 
t.v  jB&e.  acd  then  the  mineowner  my  work  them  on  giving  tmrtj 


SBRINdTOK  t.  XXTBOPOLITAir  BI8TBI0T  BT.  00.      671 

days'  notice,  unless  the  company  make  comp^ation.  That  is  not 
a  pnrcbase,  and  it  does  not  apply  to  mines  which  the  company  may 
purchase  only,  bnt  applies  to  all  mines  within  a  certain  distance  of 
the  railway,  whether  they  are  within  the  limit  of  the  land  de* 
scribed  or  not.  It  is  of  much  wider  application  than  to  the  pur* 
chase  of  mines. 

That  being  so,  why  the  railway  company  should  be  limited  to 
that  mode  of  acquiring  the  mines — I  can  hardly  say  acquiring, 
but  that  mode  of  preventing  the  working  of  the  mines — I  can  see 
no  reason  at  ail.  It  may  be  said  to  be  much  more  convenient  to 
the  railway  company  sometimes  when  it  is  raising  its  capital  to 
buy  the  mines  at  once.  At  other  times  it  may  be  more  convenient 
to  wait  until  it  sees  whether  the  mines  will  be  worked  or  not.  But 
it  seems  to  me  that  this  section,  standing  alone,  is  put  in  for  the 
protection  of  the  company,  not  as  limiting  their  power  at  all,  and 
therefore  that  it  does  not  really  affect  the  question  as  to  their 
power  to  purchase. 

The  next  point  was  this — having  given  a  notice  to  take  the  sur- 
face, and  having  thus  severed  the  ownership,  can  they  buy  the 
mines  i  It  follows,  from  what  I  have  said,  that  by  the  ownership 
being  severed,  they  would  have  a  power  to  take  the  mines  unless 
there  is  something  which  prevents  their  taking  them.  Now,  that 
somethiQg  can  only  be  the  expiration  of  the  time  for  purchase. 
There  is  no  law  which  says  that  a  railway  company  within  the 
period  fixed  may  not  first  take  three  acres  and  then  three  acres 
more  from  the  same  landowners,  and  if  mines  are  included  tmder 
the  word  '^  lands,"  why  should  there  be  a  different  law  for 'taking 
horizontal  strata  to  that  which  is  applied  to  taking  of  vertic^ 
strata}  I  see  no  reason,  and,  with  great  deference  to  the  Yice- 
Chancellor,  I  think  there  is  no  distinction  between  the  severance 
of  ownership  of  surface  land  and  mines  and  severance  of  owner- 
ship laterally  bv  taking  three  acres  out  of  six  from  the  same 
laiKiowner.  I  think,  therefore,  that  that  objection  cannot  be  sup- 
ported 

The  last  obiection  was  this.  It  was  said  that  the  company  do 
i^ot  require  tne  mines.  As  to  that,  I  think  the  observations  of 
liord  Granworth  in  Stockton  and  Darlington  Ry.  Co.  v.  Brown,  9 
H.  L  C.  256,  are  of  great  value,  and  they  fairly  state  the  mean- 
ing of  these  Acts  of  Parliament.  It  is  the  company  who  are  to  be 
&e  jadses  of  what  they  require  unless  they  are  not  acting  bona 
fide,  and  the  evidence,  and  the  only  evidence  required,  is  the  opin- 
ion of  the  surveyor,  or  enj^neer,  or  other  officer  of  the  company, 
mtless  the  otiber  side  can  snow  that  they  are  not  acting  bona  fide. 
Now,  of  course,  you  can  show  want  of  bona  fides  in  two  ways.  You 
^y  show  it  by  proving  that  the  lands  are  wanted  for  some  collat- 
eral purpose  as  a  fact,  or  you  may  show  it  by  proving  that  the  al- 
l^S^  pnrpoee  is  so  absurd,  under  the  circumstances,  that  it  cannot 
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poniblj  be  bona  fide.  As  regards  the  first  groond,  there  was  sn 
attempt  made  here,  but  it  was  unsupported  by  eyidenoe.  It  was 
the  belief  of  a  gentleman  without  any  facts,  and  was  not  admismble 
in  evidence  at  me  trial  of  the  cause.  Thal^  therefore,  must  be  put 
out  of  the  case.  The  second  ground  is  this.  It  is  said  you  cannot 
want  the  minerals  at  all,  because  you  can  be  snflSciently  protected 
by  the  78th  section.  But  the  answer  to  tliat  is  very  simple.  The 
company  are  the  judges  whether  they  would  r^er  have  the  mines 
now  or  wait  until  some  one  begins  to  work  them.  In  tliis  case  we 
have  the  eyidenoe  of  the  engineer,  which  is  yery  important  There 
are  no  mines,  in  the  ordinary  sense,  under  these  lands,  at  least  it  is 
not  shown  there  are.  What  are  called  mines  and  what  are  miner- 
als  probably  within  the  meaning  of  the  Act  of  Parliament  are  some 
beds  of  erayel  or  some  beds  of  day  lying  near  the  surface,  and  it 
is  said  uiey  can  only  be  worked  from  Uie  surface.  As  far  as  I 
know  grayel  pits  are  always  open  to  the  surface ;  I  never  heard  of  a 
gravel  pit  which  was  worked  as  a  mine.  Of  course  you  may  find 
a  stratum  of  gravel  in  a  mine  and  bring  the  gravel  to  the  surface. 
I  am  not  speaking  of  that ;  but  I  am  speaSmg  of  working  for 

Savel  only — ^the  usual  course  of  workii^  for  gravel  is  to  work  from 
e  surface.  It  is  the  same  with  day.  There  are  cases  of  fire-clay, 
no  doubt,  in  which  it  is  worked  by  sinking  pits  like  mines,  but  or- 
dinary clay  is  worked  from  the  surface.  Tnerefore,  when  the  en- 
pneer  says  that  these  strata  of  gravel  and  clay  will  be  worked  from 
we  suiiaoe,  that  entirely  accords  wiUi  one's  ordinary  experience. 
It  appears  to  me  perfectly  reasonable,  although  we  are  told  we 
must  consider  it  quite  absurd.  If  that  is  so,  if  they  do  not  buy 
them,  tlie  owner  after  thirty  days'  notice  may  break  the  surface  and 
dig  up  the  gravel  and  clay.  Anything  more  serious  to  the  owners 
of  the  station  or  the  railway  can  hardly  be  imagined,  and  I  think  it 
is  quite  reasonable  for  them  to  say,  "  We  want  to  prevent  the  risk  of 
aucn  an  evil  by  buying  them  now ;  they  are  necessary  for  the  san- 
port  of  our  property  and  to  prevent  that  property  being  destroyea; 
therefore  they  are  required  for  the  purposes  of  our  undertaking;/' 
80  far  from  being  absurd,  so  far  from  being  so  irrational  as  to  brmg 
to  my  mind  the  notion  of  mala  fides,  it  appears  to  me  to  be  Quite 
rational,  quite  reasonable,  and  quite  proper.  Therefore  I  think 
upon  this  ground  also  t^e  objection  taken  on  the  part  of  the  plain- 
ti£b  ought  not  to  be  entertained. 

It  appears  to  me,  as  I  havesaid  before^  that  the  only  reason  given 
by  ^e  y ice-ChanceUor  is  not  sufficient  in  law  to  maintain  the  de- 
cisioQ,  and  therefore  that  this  appeal  ought  to  be  allowed. 

Bbeit,  L.  J. — In  this  case  the  railway  company  were  in  possessioii 
of  the  sorfaoe  of  land  for  die  purposes  of  the  railway,  and  it  does 
not  seem  to  have  been  Questioned,  however  that  land  was  obtained, 
that  they  held  it  propeny  for  the  purposes  of  their  works.    After- 
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waxds  they  gave  notice  that  they  required  to  purchase  certain  min« 
erals  nnder  that  land  of  the  surface  of  which,  and  of  considerably 
more  than  the  surface,  they  were  the  owners.  It  is  objected  that 
they  could  not  give  notice  to  take  such  minerals  for  the  purpose  of 
compnlsorily  purchasing  them,  because  there  is  no  power  by  which 
they  can  ^ve  a  compulsory  notice  to  purchase  minerals  at  all. 
Secondly,  it  is  said  that  if  they  have  already  given  a  notice  to  take 
the  surface — ^to  take  the  land,  that  is  to  say — ^without  mentioning 
the  minerals,  they  have  exhausted  their  power  of  giving  compul- 
sory notice,  and,  tlierefore,  cannot  afterwards — ^havmg  once  given 
notice  to  take  the  land,  meaning  thereby  all  the  land  except  the 
minerals  under  it — give  a  notice  to  take  the  minerals.  Wnether 
they  can  give  a  notice  to  take  the  minerals  in  the  first  instance 
seems  to  depend  upon  whether  under  the  Lands  Clauses  Act  or  their 
private  Act,  in  conjunction  with  the  Lands  Clauses  Act,  they  can 
pmxshase  minerals  by  compulsion.  It  is  said  that  there  are  no 
words  in  the  Lands  Clauses  Act  which  give  them  that  power.  If 
that  is  true  with  r^rd  to  railways,  considering  the  matter  under 
the  Lands  Clauses  Act,  then  it  is  true  of  all  other  companies  with 
which  the  Lands  Clauses  Act  is  concerned.  I  do  not  think  that  any- 
body has  really  disputed  that  the  word  ^'  lands"  in  the  Lands  Clauses 
Act,  where  it  is  not  a  matter  of  a  railway,  includes  the  miuerals 
under  the  land,  so  that  under  the  Lands  Clauses  Act  it  is  obvious 
that  they  can  compnlsorily  purchase  the  minerals  at  the  same  time 
that  they  purchase  the  land,  that  is,  if  they  give  a  compulsory  nO' 
ticeto  purchase  the  land,  that  makes  a  contract  immediately  for  the 
purchase  of  the  land  including  the  minerals,  and  then  the  minerals 
as  well  as  the  land  are  valued,  and  they  become  the  purchasers  not 
only  of  the  lands,  but  of  the  minerals  as  part  of  the  land. 

But  then  in  the  case  of  a  railway,  there  is  the  77tli  section  of  the 
Bailways  Clauses  Act,  and  then  the  question  is  raised  whether  that 
does  not  take  away  from  them  the  right  of  purchasing  by  compul- 
sion minerals  at  all.  Now  it  seems  to  me  that  the  77th  section  of  the 
I^ilways  Clauses  Act  is  not  an  enabling  section  at  all.  It  is  a  lim- 
iting section,  or  a  section  of  limitation.  It  says  that  where  a  rail- 
way company  gives  notice  to  take  land  by  compulsion,  and  after- 
wards, when  that  land  is  valued,  becomes  the  purchaser  of  that  land, 
that  is  a  compulsory  purchaser ;  unless  the  same  should  have  been 
expressly  purchasea,  the  miuerals  do  not  pass  by  a  notice  to  take 
the  hind,  and  by  a  conveyance  of  the  land  after  it  is  valued.  But 
it  seems  to  me  by  implication  to  admit  and  to  acknowledge  that  if 
at  the  time  when  they  give  notice  to  take  the  land  they  expressly 
give  notice  to  take  the  minerals,  then  the  minerals  must  be  valued 
with  the  land  just  as  in  all  other  cases,  and  they  take  both  the 
land  and  the  mmerals.  It  seems  to  me  by  implication  to  assume 
that  ^ 

But  then  it  is  said  although  they  may  do  that  by  agreement  yet 
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they  cannot  do  it  oompnlsorily,  that  is  to  say,  the  words  ^^  expreegly 
parchased  "  exclude  the  idea  of  a  compulsory  purchase.    In  saying 
that  they  are  *^  expressly  purchased,"  there  is  nothing  to  say  they 
may  not  be  oompulsonly  purchased  equaUy  expressly.    In  other 
words,  when  you  give  the  notice  to  take  the  land,  if  in  the  notice 
you  expressly  mention  that  you  mean  to  take  the  minends  also,  then 
there  is  nothing  to  say  that  that  is  not  a  purchase  ;  it  is  a  compul- 
sory purchase,  and  besides  that,  it  is  an  express  purchase.    But  even. 
that  will  not  do,  because  the  company  must  take  care,  as  it  seems  to 
me,  to  see  not  only  that  they  have  given  the  notice  expressly,  but 
that  when  they  take  the  conveyance,  the   conyeyance  must  ex- 
pressly mention  the  minerals  also.    But  if  they  do,  it  is  no  ob- 
jection with  rsfi^ard  to  that  section  that  all  that  has  been  done  com- 
pulsorily.    It  loUows  from  that,  that  if  they  give  express  notice 
that  they  mean  to  take  the  minerals,  at  the  time  they  give  the  no- 
tioe  to  take  the  surface,  or,  for  it  is  really  not  the  surKiee,  to  take 
all  the  land  down  to  the  centre,  except  tlie  minerals,  if  at  the  same 
time  they  give  express  notice  of  their  intention  to  take  the  minerals 
also,  they  may  do  that  by  compulsion  last  as  well  as  by  agreement 
Then  comes  the  point  upon  which  tne  Yioe-Chancdlor  seems  to 
have  decided  the  cue,  that  if  they  have  ^ven  their  original  notice 
to  take  by  compulsion  all  the  land  except  the  minerals  contained  in 
h,  and  have  taken  that  land  without  saying  anything  about  the 
miDerals,  then  they  have  exhausted  their  power  with  regard  to  that 
land  and  with  regara  to  the  minerals,  and  they  cannot  give  a  notice 
to  take  the  minerals.    Now  the  result  of  sudi  a  decision  seems  to 
me  almost  to  show  that  it  could  not  have  been  intended,  becanse  if 
thai  be  so  you  must  go  this  length,  that  if  the  railway  company  has 
onee  taken  all  thelaira  except  the  minerals  contained  in  it,nowever 
afanlutdy  neceasaiy  it  may  oe  for  their  safety  and  for  their  works 
that  they  should  be  able  to  touch  those  minerals  and  to  deal  with 
tiMai,  they  never  can  do  it  except  by  agreement  with  the  land* 
owner.     Why  shoold  that  be!    Why  should  they  not  have  the 
mam  power  with  regard  to  that  part  of  the  land  which  is  excq[^ted 
from  their  fifst  notice  as  they  haye  with  regard  to  one  part  of  the 
surface  property  widi  which  they  have  not  dealt  at  the  time  when 
ihey  gave  the  eompnlsory  notice  as  to  another  part ;  or,  in  other 
mwk.  why  shoold  they  not  have  the  same  power  of  going  down 
Tcnically  as  tlwy  have  if  they  qiread  out  laterally  1    I  can  see  noth- 
ing to  prevent  it.    For  that  poipose  that  portion  of  the  land  which 
is  oalkd  minenJs  is  s^aratea  from  that  portion  of  the  land  whidi 
is  noC  eaDed  nineiak.  and  it  is  tme  that  the  minerals  there  dealt 
widi  »e  Iriow  one  port  and  above  another  part,  but  separated  from 
ic    T^ve  minenk  are  stiU  land  within  the  Lands  Clauses  Act,  aad 
if  :^  pY«  the  nodee  to  take  diat  porCioii  of  the  land  which  is  called 
KiMnk  within  die  limitod  time  for  exercising  their  compulsory 
I OM  9«e  no  lOHon  why  diey  are  not  to  do  that,  aasuming  it 
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to  be  reqnisite  for  the  parpose  of  the  works,  because  they  have 
taken  the  other  part  of  the  land  abeady  by  compulsion  which  is 
above  those  minerals  and  which  is  below  those  minerals. 

The  78th  section  was  also  relied  uj^n,  and  it  was  said  that  having 
onoe  taken  all  the  land  except  the  mmerals  they  could  not  give  any 
notice  with  regard  to  the  minerals,  and  could  not  deal  with  them 
otherwise  than  according  to  the  78th  section.  But  the  78th  section 
applies  not  only  during  the  time  limited  for  the  railway  to  exercise 
its  compulsoi'y  powers,  but  afterwards.  That  78th  section  applies 
at  all  times.  It  not  only  applies  to  the  working  of  minerals  under 
the  land  where  the  railway  company  are  already  owners  of  the  sur- 
face of  that  land,  but  to  the  working  of  minerals  in  a  man's  own 
land  near  the  railway.  Under  the  78th  section  after  the  conipeu' 
fiation  has  been  paid  by  the  railway  company  the  minerals  do  not 
belong  to  the  railway  company.  They  contmue  to  be  the  proi>erty 
of  the  landowner.  The  railway  company  cannot  touch  the  miner* 
als.  If  all  they  have  done  is  to  pay  the  compensation  under  sec. 
78,  they  cannot  touch  them.  It  is  true  that  the  landowner  to  whom 
those  very  minerals  belong  cannot  touch  them,  and  it  is  because  he 
cannot  touch  them  that  compensation  is  given  to  him,  but  the 
property  in  them  remains  in  him.  The  78th  section  therefore 
would  not  meet  the  case  which  is  now  under  consideration,  where 
the  railway  having  already  bought  the  surface  really  require  the 
minerals  for  the  purpose  of  their  railway.  It  was  suggested  that 
that  never  could  be  so ;  that  they  never  could  want  those  minerals; 
that  as  long  as  the  minerals  remained  in  the  land  it  was  impossible 
that  the  railway  company  could  want  them.  But  I  think  it  has 
been  shown  that  they  might  want  to  use  them,  that  they  might 
want  to  take  them  out  for  the  purpose  of  giying  increased  support 
to  their  railway.  They  may  want  to  use  the  space  occnpi^  by 
those  minerals  for  the  purpose  of  culverts  or  otherwise.  I  agree 
entirely  with  the  suggestion  which  was  made  by  Lord  Justice 
Holker  that  they  mignt  be  under  the  fair  impression  that  thej 
ought  to  have  them  left  alone  for  the  purpose  of  the  safety  of  their 
works  which  might  be  in  existence  or  tne  works  which  they  in- 
tended to  construct,  and  that  therefore  it  is  impossible  to  say  they 
may  not  bona  fide  want  to  use  the  space  occupied  by  minerals,  and 
that  if  they  do  they  must  purdiase  them,and  it  would  not  be  sufficient 
for  their  safety,  or  for  any  reasonable  mode  of  dealing  with  their 
power,  to  say  that  all  they  possibly  want  with  the  space  occupied 
Dy  minerals  is  that  the  minerals  ^ould  remain  as  they  are. 

Then  the  only  remaining  question  is  the  one  which  Mr*  Archi* 
bald,  I  think,  almost  by  the  course  of  his  argument  practically^ 
substantially,  and  argumentatively  admitted  was  the  only  point  that 
oould  be  really  raised  in  this  case,  which  was.  assuming  that  if 
they  did  bona  fide  want  the  space  occupied  by  tne  minerals  for  use 
they  could  purchase  them,  and  that  they  oould  purchase  them  after 


076     suuuroTOV  v.  mstropolttan  dibtbiot  by.  oo. 

having  already  purchased  the  surface  withoat  them ;  he  sa^  thej 
are  boand  to  show  they  want  that  space  occupied  by  the  mmenlB, 
and  they  mnst  show  that  it  is  absolutely  necessair  for  them,  whereas 
he  says  their  aflSdayits  do  not  show  it.  Kow,  I  cannot  think  that 
** required"  means  ^absolutely  necessary/'  ^^ Required"  means 
where  the  company  bona  fide  think  that  they  aie  desirable,  and  are 
bona  fide  of  opmion  that  they  are  desirable.  I  think  those  cases 
of  the  Stockton  and  Darlington  By.  Co.  v.  Brown,  9  H.  L.  C;  SS6, 
and  Kemp  v.  South  Eastern  By.  Co.,  Law  Bep.  7  Ch.  364,  both  of 
which  intended  to  law  down  preciseW  the  same  doctrine  (for  the 
Lord  Chancellor  in  Kemp  v.  South  Eastern  By.  Co.  says  it  would 
be  wron^  to  derogate  in  any  way  from  the  principle  laid  down  in 
the  Sto^ton  and  Darlington  Ky.  Co.'s  Case),  really  meant  ^is, 
that  the  opinion  of  the  railway  authorities  is  to  be  me  sovemi^ 
matter  as  to  whether  the  thin^  are  for  the  advantage  of  the  rail- 
way, if  that  opinion  is  an  opmion  bona  fide  expressed  and  bona 
fide  laid  before  the  Court  That  seems  to  me  to  be  the  meanin£| 
of  it  If,  for  instance,  all  that  they  had  said  in  this  case  hau 
been  what  Mr.  Baxter  unhappily  said  in  the  last  paragraph  of  the 
afiidayit  I  should  have  nad  some  doubt  &at  wnere  his 
engineer  says  that  it  is  wanted  for  the  purposes  of  the  railway 
and  where  Mr.  Baxter's  own  affidavit  says  the  same  thing 
— ^though,  b^ging  his  pardon,  it  was  not  wanted  at  all,  because 
whether  he  sioa  it  or  not  is  wholly  immaterial ;  it  is  what  the  engi- 
neer says  which  is  the  important  point — where  the  engineer  savs 
that  he  wants  it,  unless  yon  can  show  that  that  is  an  assertion  made 
mala  fide  it  is  binding  upon  the  court  And  how  could  you  show 
that  it  was  made  miu&  fide?  If  you  could  show  that  it  was  pal- 
pably on  the  face  of  it -absurd,  as  in  the  case  put  by  the  Lord 
Chancellor — if  the  railway  engineer  were  to  say,  " "We  want  to 
build  a  station  which  shall  be  according  to  a  plan  which  we  now 

a've  you  notice  of,  which  would  really  occupy  naif  an  acre,  never- 
eless  I  require  you  to  sell  me  200  acres,"  tnen  as  to  all  but  the 
half  acre  it  would  clearly  be  shown  to  be  so  unreasonable  that  it 
could  not  be  bonA  fide  asked  for  the  purposes  of  the  railway.    Ot 
course  there  are  a  thousand  other  cases  m  which  it  might  f^l^^^ 
from  the  affidavit  of  the  engineer,  or  from  the  very  requisition, 
that  what  he  was  asking  for  was  so  wholly  absurd  that  his  require- 
ment must  be  unreasonable,  and  then  in  such  a  case  you  would 
naturally  say,  ^^  It  is  not  merely  because  you  ask  for  a  thin^  thai 
you  are  to  have  it,  because  it  is  apparent  that  your  reonest  is  not 
t)on&  fide."    But  here  there  is  nothing  to  show  that.    It  seems  to 
me  that  tlie  affidavit  of  the  engineer  is  quite  consistent  with  reason 
and  with  a  reasonable  probability  that  these  minerals  are  wanted 
to  be  purchased  for  the  safety  of  the  works,  and  if  it  is  obnoiis 
that  if  these  minerals  are  left  in  the  hands  of  the  own^  with  aright 
to  work  them  the  only  way  he  could  work  them  would  be  by  en- 
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daogering  the  sorf  ace  or  nsing  the  enrf  ace,  then  it  is  palpable  that 
it  is  really  for  the  safety  of  the  works  that  the  company  should 
purchase  these  minerals. 

llieref  ore,  I  think,  in  this  case  we  must  disagree  with  the  judg- 
ment of  the  Yice-Chancellor,  and  disagree  with  the  reasons  he  has 
given  in  support  of  his  judgment. 

HoLK£B,  L.  J. — ^The  most  important  question  which  has  been 
raised  in  this  case  is  this,  whether  the  railway  company  during  the 
time  limited  by  the  Act  of  Parliament  can  take  by  compulsion  the 
land  described  within  the  limits  of  deviation,  and  not  only  the  suiv 
face  of  the  land  but  the  minerals  underneath.  Upon  that  point  I 
had,  I  confess,  at  first  some  doubt,  but  that  doubt  has  been  entirely 
removed  during  the  course  of  the  arguments  which  have  been  pre- 
sented to  the  court.  It  seems  to  be  clear  that  if  the  railway  com- 
pany in  this  case  or  in  any  other  were  acting  merely  unaer  the 
powers  of  the  Lands  Glauses  Consolidation  Act  for  the  taking  of 
lands,  they  would  be  entitled  to  take  both  surface  and  minerals 
compulsonly,  because  under  that  Act,  or  bv  that  Act,  the  word 
^^land"  is  to  include  minerals,  and  by  the  Act  they  are  expressly 
authorized  to  take  the  lands.  Therefore,  if  it  stood  there  and 
there  was  nothing  more,  I  think  it  would  be  beyond  all  contro- 
versy, as  my  Lord  nas  pointed  out,  that  the  railway  company  might 
take  both  the  land  and  the  minerals.  One  may  imagine  a  very 
good  reason  why  a  railway  company  should  not  be  excluded  from 
uie  power  of  taking  the  minerals.  It  may  be  that  near  a  railway 
station  there  is  a  thick  bed  of  clay,  or  there  may  be  a  stratum  of 
minerals,  which  would  verv  materially  interfere  with  their  opera- 
tions unless  l^ey  could  take  it  at  once,  and  it  may  be  that  there 
are  some  minerals  under  the  land  which  the  railway  company  will 
traverse  by  means  of  their  railway  which  would  be  of  advantage 
to  them,  and  which  if  they  could  take  at  the  outset  they  could  get 
at  a  very  small,  or  comparativel;p^  small,  price ;  but  if  they  have  to 
wait  for  a  considerable  time  until  the  mining  operations  had  been 
carried  on,  they  would  have  to  pay  a  very  heavy  price  for.  There- 
fore one  can  ima^e  reasons  why  it  may  be  oi  ^eat  advantage  to 
the  company  to  be  able  to  take  the  minerals  ^ong  with  the  sur- 
face. 

Then  it  being  conceded,  or  it  being  clear  almost  to  demonstra- 
tion, that  if  the  Lands  Clauses  Act  had  been  the  prevailing  Act,  and 
the  company  had  acted  upon  its  provisions  alone  they  could  liave 
taken  the  minerals  along  with  the  surface,  then  comes  the  question, 
have  they  been  restricted  from  so  doing,  or  prevented  from  so 
doing,  bv  any  legislation  ?  and  then  the  77th  section  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845,  is  referred  to.  The  77th 
fiection  provides  in  effect  that  the  company  shall  not  be  entitled  to 
any  mines  of  coal,  ironstone,  slate,  or  other  minerals,  under  any 
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bj  them  (it  does  not  confine  it  to  a  particular  kind 
}f  exenc  sndi  part  as  may  be  neoeasaiy  for  their  works, 
the  ome  shall  have  been  expressly  purchased,  and  all  each 
as  aforeBaid,  shall  be  deemed  to  be  excepted  ont 
«f  the  eonveTuiee  of  such  lands,  nnless  they  shall  have  been  ex- 

therein  and  conye^ed  thereby.  Therefore^  accord- 
to  this  aeetiop,  the  minenJs  will  not  psss  nnlees  they  have  been 
chIt  pnrdiased.  Now  the  real  question  is^  what  is  the  mean- 
of  •*  e  necmly  purchased  ^  t  I  cannot  see  upon  consideration 
m  to  eonnne  ^ez|»eBdy  purchased"  to  ^^ pnrdiased  by 
^  **  The  wQids  are  fast  as  apt  to  describe  a  purchase 
pelsoiy  powov  as  tney  are  to  describe  a  purchase  by 
mien,  if  you  come  to  look  at  the  good  sense  of  the 
_  it  is  pc^eCty  obvious,  indeed  it  is  quite  <£ar  to  my  mind, 
ihB  aeetiOD  wis  introduced  into  the  Act  of  Parliament  by  the 
for  the  benefit  not  of  the  landowner  or  the  mineK>wner, 
tst  of  tiie  railway  company,  because  it  might  be  a  most  disastrons 
dfantigeous  thing  for  the  railway  company  to  be  obliged 
to  pudbase  mines  which  it  never  would  require  for  any 
€i  me  raflway.  For  this  reason,  and  having  that  result  in 
;  I  think  the  Legislature  introduced  this  section  for  the  veiy 
■e  of  protoding  and  benefiting  the  railway  company. 
to  die  other  points  which  have  been  dealt  with  by  my  Lord, 
I  kavv  nodmig  more  to  add. 


ADDEKDA. 

BEING  A  STATEMENT  OP  POINTS  DECIDED  IN  CASES  NOT 

REPORTED. 


In  an  action  against  a  railroad  company  for  killing  a  cow,  there 
was  evidence  to  show  that  the  cow  was  lonnd  beside  the  defend- 
ant's track,  torn  and  mutilated,  and  that  there  was  blood  and  cow's 
hair  on  the  track  near  by.  Hdd^  sufScient  to  warrant  the  court 
in  submitting  to  the  jury  the  question  how  the  animal  came  to  her 
death. 

If  the  verdict  is  warranted  by  the  evidence,  this  court  will  not 
reverse  because  the  trial  court  incorrectly  declared  the  rule  of  dam- 
ages. 

The  order  of  argument  is«a  matter  to  be  regulated  by  rule  of 
court  Where  plaintiff's  counsel,  being  entitled  to  make  the  open- 
ing address  to  the  jury,  declines  to  do  so,  it  will  not  be  error  of 
which  the  defendant  can  complain  if  the  court  refuses  to  allow  his 
counsel  to  close. 

It  is  not  necessary  to  recoverv,  in  an  action  for  the  killing  of 
stock  founded  on  the  43d  section  of  the  railroad  law,  (B.  §.,  § 
809,^  to  show  that  three  months  have  elapsed  since  the  completion 
of  tne  road  at.the  place  where  the  killing  occurred.  Blewett  v. 
Wyandotte  K.  R.  Co.,  72  Mo.  583. 

*  In  an  action  under  the  railroad  stock-killing  law  of  1874,  (Comp. 
Laws  of  1879,  p.  784,)  it  was  shown  that  the  demand,  alleged  to 
have  been  made  by  the  plaintifi  of  the  railroad  company  for  the 
value  of  the  stock  allegea  to  have  been  killed,  was  made  in  writ- 
ing, and  only  in  writing.  This  demand  was  proved  on  the  trial  of 
the  case,  only  by  the  mtroduction  in  evidence  of  a  copy  of  the 
written  demand ;  and  this  was  done  over  the  objections  oi  the  de- 
fendant, but  by  the  permission  of  the  court,  without  any  founda- 
tion for  the  introduction  of  secondary  evidence  having  firet  been 
laid.    Hdd^  Error. 

In  this  same  action,  the  defendant  railroad  company  aUeged  in 
the  thiid  defence  of  its  answer,  by  way  of  counter-claim,  that  the 
plaintifPs  said  stock  was  knowingly  and  intentionally  permitted  to 
run  at  large,  and  on  the  defendant's  premises,  in  violation  of  the 
herd  law  of  the  State  (Comp.  Laws  of  1879,  p.  933,  et  seq.), 
whereby  the  defendant's  train  was  wrecked,  and  great  damage  was 


•    . 


7  aiw  T  -if  aff^r^-iiri  The  defendant  did  not  admit  that 
rs^-T  rTilr7  :f  iz  J  ttzlz  or  negligence,  its  pleadings  did  not 
::-*r  r  -^Tfe.  ir  :  r  i-fUrC  in  hs  answer  ail  alle^tions  of  the 
±  rnjLTz:!^  :=  '^rrr  fi.:iji  or  negligence.  Mddj  That  said 
-zizc  >:f-»mTTe  merelT  beeasfie  it  failed  to  all^e 
n«=f  free  &Dm  all  fanlt  and  negligence. 
:r  2icsii^ecee  is  matt^  to  be  shown  bythe 
i  r.  P.  K  K  Co.  V.  Walters,  24  Kmi- 


I~  ^  fe^  tttutt:  'Ti*  rrnr  c-f  a  railroad  eompany  to  fence  against 
iL:,:r-a>  -.l  a  i-^r^iv^j  a»  infist  anfmak  in  adjoining  fields  or 
^  •  •:£>.  Kiit  Tr:«>£r  aciiis-^c^  a:  highway  eroaBingsare  necessary,  to 
i:^— r*:::  g!  ^a  p  _—  i:  rr:ci  liie  highway  on  to  the  railroad  track. 
lizsr-Dn^  isL  11  ^^K%.  ibc  if  anTmak  wmt  on  the  railroad  track 
1^  a  7*-^izx  ic  ^ni^  i..^waT.  scd  were  killed  some  distanoe  from 
TTtf  ^...rrwx-.  ^B»  a^LToic  eccpany  woold  not  be  liable  npon  the 
r*  Ji^Li  it  ^i«^  win::  :f  a  feoce.  wete  properly  refnaed. 

a  'V'srdts  s  dearly  in  aceocdanoe  with  the  evidence,  no 

7-KL^  ti  n«  irceLmt  htransp  a  charge  given  to  the  jury 

HT  ircL^'a.:!!*  ?c  ibe  criienoe.     Evansville,  etc.,  R.  K.  Co.  v. 


JoccHaivIe  under  the  statote  for  interest  on 

re  5Lvk  x'XZtt  ki^jed  by  their  looomotivee or  cars.   The 

t  :3i*  s^>:k  kLjed  or  injured  at  the  time  of  the  killing  is  the 

ute  fitatmeL    Houston,  etc^  R  R  Co.  v. 

ijL:r:w^54r 


Hiinc  to  diow  a  demand  for  the  killing  of 

:iik£r  :fLe  rrr-^is^ccs  ot  chapter  M  of  the  Laws  of  1874,  is 

£:r.  src  s^^iiritrii?  erideoee  is  givoi  on  the  trial  to  sustain 

:*L  "Tie  rT»~g  of  the  trial  eonrt  that  a  demand  was  made 

d  ecspany  m  not  gnflty  of  n^igenoe  in  failing 

X'  ^7r*?nf^  3S  mck  ±?x!i  swine  in  a  township  where  they  are  not 

:o  rsn  mz  ^jkt^  and  it  af^peaia  from  an  agreed  statement 

-TLic  a  hi.'cvsft  kiLed  bythe  negligence  of  the  railroad 


no  :iie  in  jiiry«  i^uf^  th«  nesrii^eDee  of  the  defendant  was  ol&et  by 
ziitf  3i^:^rsDi%  of  the  p?ainriff.  and  the  ownor  of  the  animal  could 
not  reeo^W  for  his  k»L 

of  §  1.  eh.  93,  Laws  of  1870,  (§  88,  ch.  84,  p.  784, 

1ST9«)  haTs  not  wiped  out  oontribntorr  negligence  as 

«»  in  aetioBs  againat  railroad  oompanioB  for  damages  to  per- 

pnqperty,  rtwolting  frook  n^Iigenoe  on  the  part  of  such 


^%. 
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eompaniefl.    Eanflas  Gity,  etc,  R  R  Oo.  v.  McHenxy,  34  Kansas 
501. 

Plaintiff  was  the  owner  of  a  qnarternsection  of  land,  through 
which  ran  the  defendant's  raihx>ad.    The  qnarter-section  as  a  whole 
was  inclosed  with  a  legal  fence,  bnt  there  was  no  fence  along  the 
defendant's  road  separating  the  right  of  way  from  the  rest  of  the 
qnarter-section.   The  plaintiff  turned  his  animal  loose  in  this  quarter- 
section,  and  during  the  night-time  it  was  injured  by  the  defendant's 
cars.     The  night  nerd  law  was  in  force  in  the  township  in  which 
the  land  was  situate.    Sddj  That  while  the  plaintiff  may  be  said 
to  have  confined  his  animal  within  the  meaning  of  the  statute  as  to 
all  parties  except  the  defendant,  an  owner  of  part  of  the  premises 
within  tiie  indosure,  he  cannot  be  held  to  have  so  confined   it 
as  to  the  defendant,  and  hence,  there   being  no  negligence   on 
the  part  of  the  defendant,  except  in  not   having  a  fence   alon^ 
its  right  of  way,  he  cannot  recover  for  the  injury.    The   obh- 
gation  of  the  plaintiff  to  confine  his  animal,  and   that   of  the 
railroad  to  fence  its  right  of  way,  are  of  equal   force,  and  he 
who  disregards  the  one  cannot  recover  of  the  other  for  injuries 
resulting  alone  from  their  concurrent  disregard  of  statute  obli- 
gations.   Kansas  Pacific  R.  R.  Co.  v.  Landis,  24  Kansas,  406. 

In  an  action  for  double  damages  for  killing  stock  at  a  point 
where  a  railroad  company  is  ol^ged  to  fence  its  road,  service 
of  the  statutory  affidavit  and  notice  must  clearly  appear.  Evi- 
dence of  service  of  such  affidavit  and  notice,  in  this  case,  held 
insufficient.  The  fireman  of  the  engine  killing  the  stock  testi- 
fied that  it  occurred  at  a  public  crossing.  Jlddy  it  was  proper 
cross-examination  to  inquire  of  him  as  to  the  speed  of  the  train 
at  the  time.  The  jurv  were  instructed  that  the  company  had  a 
right  to  fence  its  track  except  at  public  crossings.  Seld,  that 
the  fact  that  the  instruction  did  not  except  depot  and  station 
grounds,  the  accident  occurring  away  from  a  station,  was  siinply 
error  without  prejudice.  Verdict  held  not  against  evidence.  Key- 
ser  V.  Kansas  City,  etc.,  R  R,  9  N.  W.  R,  338. 

In  1874,  the  legislature  passed  a  law  requiring  railroad  com- 
panies to  fence  their  roads,  or  be  liable  for  stock  killed  by  their 
trains.  The  defendant  corporation  was  then  in  existence.  In 
1876  its  property  was  passed  into  the  hands  of  a  receiver,  duly 
appointed  In  1879  the  receiver  was  discharged,  and  the  prop- 
er^ retnmed  to  the  possession  of  the  corporation.  Just  before 
this  was  done,  and  while  the  possession  of  the  receiver  con- 
tinued stock  belonging  to  plaintiffs  was  killed  by  the  railroad 
trains,  at  a  place  where  the  road  was  unfenced,  and  where  it 
might  have  been  fenced.    Held.  That  an  action  might  be  main- 
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taioed  against  the  oarporatioii  for  the  enforoement  of  the  liahil* 
itj  impMed  on  it  by  said  statnte. 

Where  the  teatimony  ia  not  preaerved,  and  the  bill  of  partio- 
nlara  allegee,  and  the  findings  anow,  in  general  terms,  that  the 
road  was  nnfenced,  and  yet  oonld  have  been  fenced  at  iixe  place 
where  the  stock  was  killed,  and  notliing  appears  as  to  the  con- 
dition of  fencing  at  any  other  place,  or  as  to  where  the  stock 
went  npon  the  track,  hkdj  sufficient  in  this  respect  to  sustain 
the  Judgment  acainst  the  corporation. 

No  attorney-fees  can  be  allowed  for  defending  in  this  court  a 
proceedingin  error  to  review  a  judgment  rendered  under  said  law 
of  ISTiTKansas  Paeific  R  R  Co.  v.  Wood,  24  Kan.  619. 

Where  in  an  action  under  the  stock  law  of  1874  to  recover  dama^ 
for  the  killing  of  a  horse  by  the  train  of  defendant,  the  case  coming 
to  this  court  upon  simply  the  findings  of  fact  and  without  any  of 
the  testimony,  the  findinga  read,  ^'  That  said  plaintiff  then  resided 
about  three  quarters  of  a  mile  from  the  railroad  of  the  defendant 
in  the  county  of  D.  and  State  of  Kanflas,  and  about  two  and  one 
half  miles  north  of  Baldwin  City  in  said  county  and  State,''  and 
then  state  the  circumstances  of  the  injury,  which  took  place  as  he 
was  riding  toward  a  spring  on  the  opposite  side  of  tne  railroad 
and  about  seventy-five  yanu  therefrom,  held,  that  a  general  conclu- 
sion and  judgment  in  &vor  of  the  plaintiff  will  not  be  reversed  on 
the  ground  that  it  doea  not  appear  that  the  animal  was  killed  intlie 
county  of  D. 

Where  by  any  fair  although  not  the  most  obvious  constmcti<m 
of  the  language  of  the  findings,  any  fact,  especially  a  fact  of  minor 
importance,  is  shown,  it  will  in  the  absence  of  the  testimony  be 
sufficient  to  sustain  the  judgment. 

Contributory  negligence  is  matter  of  defence ;  and  held,  that 
upon  the  facts  as  stated  in  the  findings  there  is  not  such  a  showing 
of  omtributoiy  neg^icenoe  as  will  justify  a  reversal  of  the  condu- 
don  and  judgment  oi  the  trial  court.  Kansas  City,  etc,  R  R  Go. 
«.  Fhillibert,  85  Kan.  588. 

In  an  action  brought  before  a  justice  of  the  peace,  by  P.  against 
a  railway  company,  to  recover  damages  under  the  railroad  stock- 
killing  law  of  1874,  (Gomp.  Laws  of  1879,  p.  784),  for  the  killing 
of  a  colt,  the  plaintiff  recovered  a  judgment  before  the  justice  ol 
the  peace,  and  the  defendant  appealed  to  the  district  court,  where 
the  pUintiff^  with  leave  of  the  court,  and  full  notice  to  the  defend- 
wat,  amended  his  bill  of  particulars  so  as  to  make  it  allege  (which 
it  did  not  do  before)  that  the  phdntiff,  more  than  thirty  days  be- 
fore tlie  eommencement  of  his  action,  demanded  of  the  defendant 
the  fnllvafaie  of  the  colt,  and  that  the  defendant  failed  and  refused 
to  pay  anjdiinff  thoefbr.  Bidd^  that  the  court  below  did  not  err 
in  peraiittiaig&e  plt>TTit*ff  to  make  such  amendment. 
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» 

Alfio^  in  said  case  the  plaintiff  alleged  in  his  original  bill  of  paiv 
ticalars  that  ^^  said  oolt  was  injured  and  killed  bj  said  defendant  at 
a  place  where  aaid  road-bed  and  railway  were  not  fenced,  but  onght 
to  have  been  fenced,  as  required  by  law,  to  keep  stock  from  cross- 
ing on,  over,  alouff  and  near  the  railroad  and  bed  of  the  defend* 
ant ;  and  tJiat  said  animal  was  not  injured  and  killed  at  or  near  any 
public  road  or  crossing."  Held^  Under  the  drcumstances  of  this 
case,  that  said  allegation  is  sufficient  with  regard  to  alleging  the 
want  of  a  sufficient  fence.  Missouri  Pacific  K  R.  Co.  v.  riper,  26 
Ean.S8. 

The  owner  of  cattle  killed  at  a  public  crossing  of  a  railroad 
through  the  negligence  of  the  company's  servants,  cannot  recover 
in  an  action  based  on  the  43d  section  of  the  raihx>ad  law ;  an  in- 
struction submitting  the  question  of  negligence  in  case  the  jury 
should  find  that  the  killing  occurred  at  such  a  crossing  is,  there- 
fore, properly  refused,  even  when  asked- by  the  defendant. 

Positive  evidence  should  have  more  weight  than  the  negative 
evidence  of  persons  having  no  special  f acihties  for  knowing  the 
fact    Sullivan  v.  Hannibal,  etc.,  S.  B.  Co.,  72  Mo.  196. 

Bailway  companies  are  at  least  liable  to  occupants  as  well  as  to 
owners  of  adjoining  lands,  whose  cattle  ai*e  injured  upon  railway 
tracks,  in  consequence  of  a  neglect  of  the  companies  to  fence.  Sec- 
tion 1810,  Eev.  St.  [And  it  would  seem  that  they  are  liable  to  all 
persons  whose  cattle  are  injured  through  such  neglect.  Laude  v, 
C.  &  K  W.  Rv.  Co.,  33  Wis.  640.] 

The  mere  opinion  of  a  witness  upon  the  question  whether  a  cer- 
tain bank  of  ^urth  between  defendant's  track  and  land  occupied  by 
the  plaintiff  was  ^  as  good  a  protection  against  cattle  as  a  fence 
four  and  a  half  feet  hij^h,"  is  admissible. 

Section  1810,  Bev.  St.,  provides  that  no  fence  shall  be  required 
in  places  ^^  where  the  proximity  of  ponds,  .  .  .  hills,  embankments, 
or  other  sufficient  protection  renders  a  fence  unnecessary  to  pro- 
tect cattle  from  straying"  upon  a  railroad  track.  Hdd^  that  the 
fact  that  cattle  luve,  in  fact,  in  a  given  instance,  surmounted  an 
embankment  and  gotten  upon  the  track,  is  conclusive  that  such 
embankment  waf  not  a  ^^  sufficient  protectioii." 

An  error  in  mling  out  testimony  is  cured  where  the  witness 
afterwards  testifies  f uuy  upon  the  subject. 

There  was  no  error  in  submitting  the  question  of  pkintiff's  con- 
tributory negligence  to  the  jury  upon  all  the  evidence,  and  refus- 
ing to  instruct  tlem  that  facts  contained  in  certain  hypothetical 
statements  prepared  by  defendant's  counsel,  and  supposed  to  con- 
form to  the  pioofs,  would  show  such  contributory  negligence. 
Yeerhusen  v.  C.&  N.  W.  Ry.  Co.,  53  Wis.  689. 

After  proof  tlat  a  cow  had  been  killed  by  a  railroad  train,  the 


,  .         Ud  ineome  bonds  of  the  Union  Padfie 

B^  K.  Co,  ottan^diTiBaa,  Aeeoiqions  of  idiidi  weare  payable  out 
^  -»«»  »■■>■■—'* «  ♦*—  4st  of  Much  md  Septeniber  in  each 

IB  Mireh,  1880,  Alami^g  ^|^  aoconnt 
bjrBHoa  of  adefuk  on  March  1, 1880,  and  there- 
nt  St  Isv  to  reooTer  eonpons  on  otiber  bonds  of  the 
held  bj  him,  hit  not  indnded  in  the  equity  soite^  for 
ingSqUembcil,  1880,  Kareh  1  and  September  1, 1881, 
maMMttm  t,  ISSl,  Ud,  timl  plamtiff  was  entitled  to  an  account 
in  ibe  eijutj  WBt ;  not  modj  f (h*  net  earnings  prior  to  the  com- 
BCBceBcnt  of  mik  equity  suit  to  pay  the  coupons  then  due,  but 
a*BO  for  all  eospoos  dne  and  n^  earnings  received  after  the  com* 
■M  m  i  im  m  of  the  soit  untfl  the  accounts  were  stated,  and  after- 
wank  on  the  foot  of  the  decree  in  the  equity  suit,  and  that  the 
kwsnits  eonld  all  be  Hayed  without  prejudice  to  plaintifE,  as  all  his 
mhti  hoeafker  Id  leeover  eould  be  protected  in  the  equity  suit. 
l^t^m  9.  Union  Pat  K  R  Co,  C.  C^  8.  D.  N.  T;  11  Fed. 


A  soiate  of  a  Stale  anthinized  eommisBionerB,  appointed  for  a 
tvwn,  to  boROw  money  and  execute  bonds  for  the  town  in  aid  of 
a  cailnwl  eompany,  and  provided  that  they  should  exercise  their 
anthority  only  upon  the  condition  that  Ae  assent  of  a  majority  of 
the  tiTihlffff  should  be  obtained,  which  should  be  proved  by  the 
affidavit  of  one  of  the  aaBesBon  of  the  town.    The  statute  made  it 
the  duty  of  the  asBesBors  to  make  such  affidavit  when  the  requisite 
asKnts  should  have  been  obtained.    Sdd^  that  bona  fide  purchas- 
ers of  the  bonds  are  not  required  to  show  that  the  requisite  num- 
ber of  taxablesasBented  to  their  issue,  as  the  affidavit  of  the  assessor 
is  conclusive  in  their  favor;  and  that  the  decision  of  the  highest 
court  of  the  State  to  the  contrary,  if  rendered  after  the  rights  of 
sndi  purehasers  were  acquired,  is  not  binding  upon  a  drcuit  court 
of  the  United  States.     McCall  v.  Town  of  Hancock,  10  Fed. 

A  petition  was  presented  to  a  board  of  county  commissioners 
under  the  act  of  May  12th,  1869,  before  it  was  amended  by  the 
act  of  March  ITth,  1875,  praying  the  board  to  order  an  election 
upcm  a  proposed  am>ropriation  by  a  township,  to  aid  in  the  con- 
struction of  a  railroaa  bv  a  railroad  company  named,  ^^  a  corporation 
under  the  laws  of  the  State  of  Indiana,  now  owned  by  and  form- 
ing a  part  of^'  another  railroad  company  named,  ^'a  corporation 
under  the  lavTS  of  the  State  of  Illinois;  .  .  .  and  that  saia  appro- 
priation,'' naming  the  amount,  '^  be  levied  by  taxation  on  and  from 
said  .  township  .  and  invested  in  the  capital  stock  of  said  com- 

Cny,"  for  the  oenefit  of  the  township  ana  taxpayers.  The  petition 
ving  been  granted  and  notice  given  of  the  election,  the  appropri- 
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ation  Toted  and  the  tax  levied^  a  taxpayer  brought  an  action  to 
enjoin  its  collection. 

JSeldj  that  the  petition  sufficient]  j  shows  such  company  to  have 
been  one  organized  under  the  laws  of  Indiana. 

Heldy  also,  inasmuch  as  the  answer  denied  the  ownership  of  such 
company  by  a  foreign  company,  that  the  petition  was  not  vitiated 
by  its  stSsitement  of  such  ownership. 

Hddj  also,  that,  under  the  original  act,  the  township  had  a  ri^ht 
to  vote  upon  the  proposition  to  make  an  appropriation  by  takmg 
stock. 

The  fact  that  such  petition  asks  that  the  tax  to  be  levied  shall  be 
paid  to  the  proper  raiiroad  company  named,  "  or  its  assigns,"  does 
not  invalidate  tne  petition. 

The  notice  of  such  election  stated  that  the  question  to  be  voted 
upon  was  that  of  voting  an  appropriation  to  aid  in  constructing 
snch  railroad,  naming  it,  ^'by  taking  stock  in  the  company  con- 
Btmcting  said  railroao." 

Hdd^  that  the  railroad  company  named  was  meant  by  the  words 
**  company  constructing,"  etc. 

The  fact  that  the  levy  made  to  nuse  the  tax  voted  will  raise  an 
amount  slightljr  in  excess  of  the  amount  voted  will  not  invalidate 
the  tax,  and  will  not  relieve  the  plaintiS  from  the  general  rule, 
that  he  must  first  have  paid  or  tendered  the  amount  l^allv  levied. 

Where,  upon  the  votmg  of  such  an  appropriation,  the  ooard  of 
commissioners  order  a  tax  to  be  levied,  they  thereby  determine 
judicially  that  proper  notice  of  such  election  has  been  given,  and 
such  fact  cannot  be  questioned  in  an  action  to  enjoin  the  collection 
of  the  tax.  If  there  was  not  proper  notice,  the  taxpayers'  remedy 
was  by  appeal  from  the  order  of  the  board.  Pans  Treasurer  v. 
Benolds,  70  Ind.  860. 

Common  carriers  have  the  power  to  make  reasonable  regulations 
for  the  transporting  of  their  passengers  from  point  to  point. 
Whether  they  may  classify  passengers  according  to  sex  and  color 
not  decided. 

A  colored  lady  who  had  purchased  and  held  a  first-dass  ticket 
was  entitled  to  admission  into  the  ladies'  car,  if  there  was  room  for 
her  therein ;  and,  if  she  was  refused  admission  and  the  railroad 
company  declined  to  carry  her  except  in  the  smoking-car,  contain- 
ing only  men,  some  of  whom  were  smoking,  she  had  the  right  to 
decline  to  accept  such  accommodations,  and  it  is  liable  to  her  in 
damages. 

Carriers  are  bound  to  provide  for  colored  passengers,  holding 
first-class  tickets^  accommoaations  precisely  equal  in  afi  respects  to 
those  provided  for  white  passengers  holding  similar  tickets. 

The  general  tendency  of  courts  and  text  writers  of  the  present 
age  is  to  embrace  all  kinds  of  damages  under  the  head  of  com- 
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in  CMes  of  fnuid  or  insult,  in  which 
ad  psamTe  damages  mmy  be  awarded. 

a  raiboad  eompany  to  recoTer  duoagos 

from  its  can,  in  whidi  it  appeared  that  me 

iadj,  pnrriiaaed  and  held  a  fir8^cIaaB  ticket  at 

a&pued  for  adrnjaaon  to  the  ladies'  car;  that  she  was 

and  omdncty  and  was  at  the  time  carrying 

;  and  that  the  company  refused  to  cany 

;  in  which  were  men  onlv,  some  of 

she  left  the  can;  A^^  that  she 

^jei  a»  9mA  damages  as  woold  make  her  whole,  and  the 

the  lots  of  time  and  inoooYenience  she  had 
i  die  jroper  amount  of  expenses  incurred  in  the 
:t  htKT  rijrha.    Gray  r.  Cincinnati  Southern  R.Co., 
Sl  D-  O^  W.  D^'ll  Fed.  Sep.  683. 

a  throi^  bill  of  lading  is  liable  only  as  respects 
of  a  different  understanding, 
a  earrxr  opendn^  a  line  between  Antwerp  and  Phila- 
i  a  iLrtngh  bili  of  lading  from  Antwerp  to  Boston, 
goods  were  to  be  tnmsported  to  Philadelphia 
iheaee  to  Boston,  either  by  water  or  rail,  and 
of  eadi  carrier  should  be  limited  to  each  line, 
noc  liable  for  injury  to  the  goods  on  board  of 
i:  ^ad  em{dQyed  to  transport  the  goods  three  miles 
~:  T  vser  fr:43  iss  wharf  in  ndhdelphia  to  the  wharf  in  the  same 
CLTT.  :c  a  mm   i  ■  p  line  to  Boston. 

r^rjacBt  of  the  ligfatefB  in  soch  case  Add  to  be  not  ordi- 
uta^i  MrTiee,  but  a  carria^  by  water  over  a  neoessaiy 
r4j?  2C  :2ie  ^i^cae  tt>  Boaton.    TT*w<iwg  9.  International  Nav.  Co., 
r .  S.  C  C  E.  D.  Fbm.,  U  Fed.  Bep.  168. 

Vjivea  nflnmd  eompanj  isBoes  a  ticket  entitling  the  holder  to 
«  ^iige  :^«r  is  own  and  eonnecting  lines  to  the  pnu»  of  destina- 
r-  a  -m*f  r>:Qec  in  the  ti^et,  and  there  is  no  limitation  in  it  upon 
zif  r^c::  :f  tz^  *>:Ider  to  transfv  it  to  another,  hddy  that  upon  the 
:c  a  <ceaflgCTg  fine  to  aeeept  the  ticket,  and  of  the  oon- 
r  ATdzxazT  &>  fundsfa  a  load  ticket  over  that  line  or  the 

BBBaiT  to  procure  one^  the  holder  has  a  right 
vC  nni^jc  j^a;:^  dae  origmal  contracting  company  for  breach  of 
^  -^TTikr: :  az>i  ijii$  ri^t  is  aasmiaUe,  unoer  the  laws  of  the  State 
<£  O: -.c*::^  a«>  ^  to  gire  ar^t  of  action  to  the  assignee. 

I:  £  re*:  l^-^i*  ifrer  rardict  to  object  that  the  assignee  allied  that 
b*  TTz^ijeei  <Qci  lickec  whoi  the  proof  shows  that  it  was  bought 
r  J  ..usKSL  cc  :li:  he  tii>d  to  aUege  a  failure  on  the  part  of  the 
vr-TTv-^T^  ^:— mar  to  redeem  the  ticket  Huclson  t?.  Ksnsas 
F*:Ldr  S.  S.  aC  i^'Fed.  Ken.  879. 

Alticc:^  a  pasB«:^:er  mij  hare  the  right  to  be  carried  undera 
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special  contract,  if  he  be  not  provided  with  a  ticket  the  conductor 
can  recognize,  he  mnst  pay  the  fare  demanded  by  the  conductor, 
under  a  reaisonable  regaiation  requiring  liim  to  oemand  a  fare  of 
persons  without  tickets,  and  cannot  insist  on  being  expelled  by 
force  as  a  foundation  for  a  snit  for  damages  for  wrongfnl  expulsion. 
By  this  conduct  he  contributes  to  his  injuries,  which  are  the  direct 
results  of  his  own  conduct,  and  not  of  the  breach  of  any  special 
contract  he  may  have  for  his  carriage.  'Hall  v.  Memphis,  etc.,  'EL 
R  Co.,  9  Fed.  Kep.  685. 

A  provision  in  a  bill  of  lading,  issued  bv  a  common  carrier,  to 
the  enect  that  the  carrier  shall  not  be  liable  for  loss  by  fire,  Mdll 
not  exempt  it  from  liability  for  a  loss  by  fire  occurring  tnrough  its 
n^^i^nce. 

Where  a  common  carrier  undertakes  to  transport  cotton  for  hire 
upon  open  flat  cars,  it  is  bound  to  take  all  needful  precautions  for 
the  cotton's  safety  and  protection. 

Where  cotton  in  course  of  transportation  by  a  common  carrier 
was  destroyed  by  fire  in  consequence  of  the  carrier's  gross  negli- 
gence, and  the  owners  assigned  and  transferred  their  interest  in 
said  cotton  and  their  rights  against  said  carrier  to  a  fire  insurance 
company,  by  which  the  cotton  was  insured,  upon  its  indemnifying 
them  for  the  loss  sustained,  hddj  that  the  insurance  company  was 
entitled,  as  against  the  carrier,  to  the  value  of  the  cotton  at  the 
time  of  the  loss,  with  6  per  cent  interest  from  the  day  upon  which 
the  cotton  would  probably  have  been  delivered  to  the  owners  if  it 
had  not  been  destroyed.  American  North  Insurance  Go.  v.  St. 
Louis,  etc.,  R  R.  Co.,  9  Fed.  Rep.  811. 

Where  two  or  more  railroads,  by  an  arrangement  between  them- 
Belves,  established  a  route  to  a  certain  point,  and  contract  to  carry 
a  passenger  over  their  roads  to  the  terminal  ]>oint,  the  terminal 
.  road  is  liable  to  him,  as  a  common  carrier,  if,  while  being  conveyed 
by  it  to  his  destination,  he  is  injured,  either  through  the  negligence 
01  its  immediate  employees  or  others  with  whom  it  has  contracted 
for  motive  power  or  other  service. 

A  corporation  furnishing  motive  power  to  a  railroad  company, 
but  not  acting,  or  chartered  to  act,  as  a  common  carrier,  is  not 
bound  to  use  more  than  the  ordinary  skill  and  diligence  which  its 
exnnloyment  needs,  and  is  only  liable  for  direct  negligence  or  un- 
fildlhmiess. 

Where  a  common  carrier  employs  another  party  to  furnish 
motive  power,  and  through  the  direct  negli^nce  of  the  latter,  a 
passenger,  being  conveyed  by  the  carrier,  is  injured,  and  the  carrier 
IB  also  at  fault,  and  the  passenger  brings  a  suit  against  each  party, 
and  both  suits  are  tried  together,  the  same  amount  of  damages 
should  be  rendered  against  each.    Under  such  circumstances  the 
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BfttiBfaction  of  the  judgment  in  either  case  should  be  made  to  op- 
erate as  a  satisfaction  in  both. 

A  party  who  receives  a  physical  injury  through  the  negligence 
of  another,  should  be  allowed  sufficient  damages  to  compensate  him 
fOT  the  amount  of  his  expenditures  and  losses  in  consequence  of 
the  injury,  taking  also  into  consideration  the  extent  of  his  injuries, 
his  sunerines,  and  the  effect  of  the  accident  on  his  general  health. 
Keep  o.  Indianapolis,  etc,  R.  R.  Co.,  9  Fed.  Bep.  625. 

The  fact  that  the  shipper  was  allowed  to  fill  the  bill  of  lading 
in  his  own  handwriting,  and  leave  a  blank  which  afforded  opportu- 
nity for  increasing  the  statement  of  the  number  of  bales  snipped, 
will  not  render  the  common  carrier  liable  for  Ices  occasionea  by 
the  forgery  of  the  shipper  in  raisi^  the  bill  of  lading.  Lehman, 
Durr  &  Co.  v.  Central  K.  B.  and  Kmking  Co.,  TJ.  S.  C.  C,  M.  D. 
Ala.,  12  Fed.  Bep.  595. 

A  carrier  is  not  deprived  of  the  protection  afforded  by  the 
Carriers  Act  (11  Geo.  4  &  1  Wm.  4,  c  68),  s.  1,  by  the  fact  that 
the  loss  of  the  goods  is  temporary  and  not  permanent. 

The  plaintiff  delivered  to  the  defendants,  who  were  carriers  for 
hire  from  London  to  Bome,  a  trunk  to  be  sent  by  rail  from  London 
to  Liverpool,  and  thence  shipped  bv  steamer  for  It^.  Owing  to 
the  defendants'  n^ligence  the  truuK  was  sent  to  the  V  ictoria  Docks 
and  put  on  board  another  vessel  bound  for  New  York  where  it 
arrived,  and  a  long  time  elapsed  before  it  was  restored  to  the  plain- 
tiff. The  trunk  contained  articles  within  the  Carriers  Act,  the  value 
of  which  exceeded  101. : 

Sddy  by  Lopes,  J.,  having  power  to  decide  questions  of  law  and 
fact,  first,  that  the  defendants  were  not  deprived  of  the  protection 
of  the  Cfuriers  Act  by  ibe  fact  that  the  loss  of  the  goods  was  tem- 
porary and  not  permanent ;  secondly,  that  the  loss  of  the  trunk 
must  be  taken  to  have  occurred  during  its  transit  by  land,  as  it  was 
lost  to  the  plaintiff  directly  it  went  on  its  wrong  road  to  the  Vic- 
toria Docks ;  thirdly,  that  the  plaintiff  was  entiUed,  notwithstand- 
ing the  Carriers  Act,  to  recover  as  damages  the  cost  of  the  re-pur- 
ehase  of  other  articles  at  Bome  at  enhan^  prices  in  nlaee  of  those 
temporarily  lost,  as  this  was  not  damage  for  the  loss,  but  for  some- 
thing consequential  to  it,  and  the  damage  was  not  too  remote,  for 
it  was  a  reasonable  and  necessary  act  for  a  person  in  the  position  of 
the  plaintiff  to  buy  these  articles  in  Bome.  Millen  v.  Brash  &  Co. 
L.  K,  8  Q.  B.  D.  35. 

When  goods  are  sent,  not  according  to  the  contract  with  the 
owner,  but  by  some  other  route,  there  is  no  lien  for  freight  money; 
and  if  the  goods  are  witliheld  under  a  daim  of  lien,  an  action  of 
trover  will  Be  for  their  value. 

Where  household  goods,  more  or  less  used,  were  transported  by 
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railioad  to  a  distant  place  and  there  converted,  hddj  that  the  owner 
was  a  competent  witneea  to  the  point  of  their  value,  as  such  goods 
have  no  ^tablished  market  j>nce,  and  the  role  that  the  market 
value  at  the  place  of  conversion  is  the  true  measure  of  damages  is 
therefore  inapplicable.  Marsh  v.  Union  Pacific  B.  B.  Co.,  9  Fed. 
Bep.  873. 

A  failnre  to  discuss  an  assignment  of  error  is  a  waiver  thereof. 

In  an  action  against  a  railway  company  for  injury  to  stock 
atupped  on  the  compan^s  cars,  the  company  answered  as  follows : 
^'  Imt  the  plaintiff  received  the  stock  from  the  defendant  in  good 
condition,  and  paid  the  freight  thereon,  and  gave  defendant  no  no- 
tioe  that  said  stock  was  not  delivered  to  him  in  good  order,  and 
made  no  demand  for  any  damages  on  account  of  any  injuries,  or 
supposed  injuries,  to  said  stock.'^ 

Jadd  on  demurrer,  that  the  answer  was  not  good  in  confession 
and  avoidance,  and  at  best  could  be  deemed  only  an  argumentative 
deniaL 

It  is  not  error  to  wrongfully  sustain  a  demurrer  to  a  paragraph 
of  an  answer,  if  ihe  facts  averred  could  have  been  proved  under 
another  paragraph. 

Unless  the  bill  of  exceptions  states  that  it  contains  all  the  evi- 
dence given  on  the  trial,  the  Supreme  Oourt  will  not  consider  the 
question  of  the  suffidency  of  the  evidence  to  sustain  the  verdict. 

If  the  instructions  given  were  correct  under  any  supposable 
state  of  the  evidence,  under  the  issues,  the  evidence  not  oeing  in 
the  record,  the  case  will  not  be  reversed.  Ohio,  etc.,  B.  B.  Go.  v. 
Nickless,  78  Ind.  801. 

To  entitle  one  to  recover  under  chapter  68,  Laws  of  the  Fif- 
teenth General  Assembly  of  Iowa,  for  <uscrimination  in  rates  for 
the  carriage  of  goods,  it  must  appear  that  the  discrimination  was 
made  for  a  like  service  and  under  ^Mike  conditions"  in  all  material 
aspects,  and  the  burden  of  proof  is  upon  the  ^laintifi  claiming 
damages  under  such  chapter  for  such  discriminations  to  show  that 
the  conditions  of  the  shipments  were  like.  Paxton  v.  Illinois,  etc., 
K.  R.  Co.,  9  N.  W.  Bepr.  884. 

The  penaltv  imposed  by  s.  108  of  the  Bailways  Glauses  Consol- 
idation Act  (8  Vict.  c.  20),  for  travelling  in  a  railway  carriage 
without  having  paid  the  fare  and  with  intent  to  avoid  the  payment 
of  it,  is  not  ^^a  sum  of  money  claimed  to  be  due  and  recoverable 
on  complaint  to  a  court  of  summary  jurisdiction"  within  the  mean- 
ing of  s.  6  of  the  Summary  Jurisdiction  Act,  1879  (42  and  48 
Vict  c.  49),  and  is  not  subject  to  the  procedure  for  the  recovery 
of  civil  debts  in  a  court  of  summary  jurisdiction  prescribed  by  s* 
35  of  the  same  Act.    Beg.  v.  Paget,  L.  R  8  Q.  B.  D.  161. 

BaHroad  companies,  as  carriers  of  passengers,  must  apply  to  the 
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boiler  of  a  looomotive  used  by  them  in  hatOing  passenger  trains 
eveiT  test  recognized  as  necessary  by  experts;  but  they  are  not  lia- 
ble tor  defects  which  cannot  be  oisoovered  by  such  tests. 

The  testimony  of  nnimpeached  witnesses  who  testify  poatively 
to  facts  which  are  nnoontradicted  overcomes  a  mere  presamption, 
but  a  verdict  will  not  be  set  aside  on  this  ground,  unless  the  court 
its  satisfied  that  the  jury  were  controlled  by  their  prmudices  rather 
than  by  their  impartial  judgment  Bobioson  v.  iN .  x .,  etc.,  R  S. 
Co.,  9  Fed.  Kep.  877. 

A  railroad  company,  in  the  execution  of  its  contract  with  the 
government,  carried  the  mails  from  P.  to  F^  the  route  being  partly 
over  its  own  road  and  partly  over  a  portion  of  the  road  of  company 
B.,  which  also  had  a  contract  for  carryiDg  the  mails  over  its  entire 
line.  After  the  passage  of  the  act  of  March  8, 1873,  c.  231,  the 
Fost-Office  Department  made  frequent  adjustments  of  the  amount 
due  to  the  respective  companies,  which  was  from  time  to  time  re- 
ceived without  protest  or  objection.  B.  having  received  the 
amount  due  for  conveying  all  the  mails  over  its  road,  although 
over  a  part  of  it  a  portion  of  them  had  been  carried  by  A.  under 
its  contract,  the  latter  brought  suit  against  the  United  States  to  re^ 
cover  compensation  for  the  portion  so  carried.  JSeld^  that  A.'b  ac- 
quiescence in  the  adjustments  precluded  the  maintenance  of  the 
suit.    Raibt>ad  Co.  v.  United  States,  103  U.  S.  703. 

The  freight  agent  of  a  railroad  company,  by  the  procurement  of  a 
cotton  buyer,  signed  a  bill  of  lading  for  32  bales  of  cotton  which 
were  not  on  hand,  and  were  never  delivered  to  the  railroad  com- 
pany or  any  agent  for  it.  The  plainti£k  paid  a  draft  for  the  price 
of  the  cotton  on  the  faith  of  the  biU  of  lading  attached  to  it  and 
indorsed  to  them,  and  never  having  received  the  cotton  sued  the 
railroad  company  for  its  non-delivery.  Seld,  that  the  carrier  wa» 
not  estopped  to  show  that  no  cotton  was  in  fact  delivered  for 
transportation ;  that  the  a^nt  had  no  authoritv,  real  or  apparent, 
to  sign  a  receipt  or  bill  of  lading  until  actual  delivery  of  tne  cot- 
ton, and  the  company  was  not  liable. 

Neither  a  general  or  local  custom  to  use  bills  of  lading  as  col- 
lateral security  for  drafts  drawn  against  the  merchandise  can  alter 
the  rules  of  law  governing  the  contract  of  the  parties.  This  nee 
of  bills  of  lading  is  one  in  which  the  carrier  has  no  interest,  and 
he  cannot  be  cnarged  with  an  extraordinary  liability  dehors  the 
contract  for  which  he  receives  no  compensation  or  indemnity, 
inerely  to  assure  other  parties  against  loss  bv  the  fraudulent  deal- 
ings of  those  who  so  use  them.  It  is  not  m  the  interest  of  com- 
merce to  impose  this  liability  upon  the  conmion  carriers  of  the 
country. 

The  indorsee  of  a  bill  of  lading  for  value  may  not  only  sue  for 
the  goods,  but  he  may,  in  his  own  name,  sue  the  carrier  fornon- 
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deliyeiy.  Bills  of  lading  are  quasi  negotiable  to  that  extent,  and 
paiticQiarly  so  nnder  the  Tennessee  Code,  §  1967.  Bobinson  v. 
Memphis,  etc.,  R  E.  Co.,  9  Fed.  Rep.  129. 

The  fact  that  a  consi^ee  does  not  reside  at  the  point  ^here 
goods  are  to  be  delivered,  and  does  not  expect  to  be  there  to  re- 
ceive them,  will  not  authorize  the  carrier  to  deliver  them  to  a  gen- 
eral ajgent  of  the  consignor  resident  there. 

It  is  not  essential  that  an  instruction  which  undertakes  to  define 
the  priqpipal  rule  of  liability  in  a  case,  shall  state  all  the  excej)- 
tioDs  to  the  rule  which  may  arise  under  the  pleadings  and  evi- 
dence. If  these  are  correctly  stated  in  one  or  more  separate  in- 
stnictions,  it  is  sufficient. 

The  defence  to  an  action  b^  a  consignor  against  the  carrier  for 
the  conversion  of  certain  sewing  machines  which  had  been  con- 
si^ed  to  K  at  M,  was  in  substance,  that  E  did  not  live  at  M,  and 
did  not  expect  to  be  there  to  receive  the  machines ;  that  it  was 
understood  between  plaintiff  and  defendant  that  on  arrival  at  M 
thev  were  to  be  dehvered  to  B  &  S,  who  were  plaintiffs  agents 
ana  dealt  in  sewing  machines  of  plaintiffs  manufacture  at  M,  and 
that  they  were  so  delivered.  Among  the  evidence  oflEered  by  de- 
fendant was  testimony  tending  to  show  that  6  &  S  had  obtained 
the  machines  by  representing  to  defendant's  agents  that  they  were 
intended  for  them.  For  the  plaintiff  the  court  instructed  the  jury, 
in  substance,  that  defendant  was  bound  to  deliver  the  machines  to 
£,  and  that  the  mere  fact  that  B  &  S  had  made  such  representa- 
tions and  had  thus  obtained  the  machines,  was  no  defence,  if  the 
representations  were  untrue  in  fact ;  and  further  instructed  that 
the  fact  that  K  was  not  and  did  not  intend  to  be  at  M,  did  not  of 
itself  iustify  defendant  in  delivering  the  macliines  to  B  &  S.  For 
defendant  the  court  instructed,  in  substance,  that  if  they  found 
that  the  understanding  alleged  in  the  answer  existed,  their  verdict 
should  be  for  defendant.  Sddy  that  these  instructions,  taken  to- 
gether, put  the  case  fairly  before  the  jnry.  Wilson  Sewing  M.  Co. 
t^.  Louisville,  etc.,  R.  R.  Co.,  71  Mo.  203. 

Discriminations  in  the  rates  of  freight  charged  by  a  railroad 
company  to  shippers,  based  solely  on  the  amount  of  freight  shipped, 
without  reference  to  any  conditions  tending  to  decrease  the  cost 
of  transportation,  are  discriminations  in  favor  of  capital,  are  con- 
trary to  sound  public  policy,  violative  of  that  equdity  of  rights 
ffuaranteed  to  every  citizen,  and  a  wrong  to  the  disfavored  party, 
for  which  he  is  entitled  to  recover  from  the  railroad  company  the 
amount  of  freight  paid  by  him  in  excess  of  the  rates  accorded  by 
it  to  his  most  favored  competitor,  with  interest  on  such  sum. 

Nicholson  y.  G.  W.  R.  Co.  5  C.  B.  (N.  S.)  436,  distin^shed. 

The  plaintiffs  were  engaged  in  mining  coal  at  SalineviUe,  Ohio, 
for  sale  in  the  Cleveland  market.  They  were  wholly  dependent 
6  A.  &  E.  R  Gas.— 88 
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on  the  defendant  for  transportation.  The  regular  tariff  between 
thoee  points  was  $1.60  per  ton,  with  a  rebate  of  from  30  to  70 
cents  per  ton  to  persons  shipping  over  5,000  tons  during  a  year; 
the  amount  of  reoate  being  graanated  according  to  the  quantity 
shipped.  Under  this  schedule  plaintifb  were  required  to  pay 
hi^ner  rates  on  die  coal  shipped  by  them  than  were  exacted  from 
other  and  rival  parties^  who  diipped  larger  quantities.  The  de- 
fendant cUdmed  mat  the  discriminations  were  made  in  good  faith, 
to  stimulate  production  and  increase  its  tonnage,  and  were  within 
the  diBcretion  confided  by  law  to  eyer^  conmion  carriei^  In  an 
action  to  recover  back  the  excess  of  tariff  paid  by  plaintiffB,  hdd^ 
that  such  dismminations  were  illegal,  and  that  plamtiffs  were  en- 
titled to  recover  the  amount  paid  by  them  in  excess  of  the  rate 
accorded  to  their  most  favored  competitor,  with  interest  thereon. 
Hays  V.  The  Pennsylvania  Ck).,  U.  S.  C.  C.,  N.  D.  Ohio,  13  Fed 
Rep.  809. 

The  act  of  the  Tennessee  legislature  entitled  "  An  act  to  incor- 
porate the  Louisville  and  Nawville  K.  B.  Co."  was  simply  the 
grant  of  a  license  or  right  of  way  to  that  company  to  construct  its 
railroad  into  the  state  of  Tennessee,  under  its  charter  granted  by 
the  state  of  Kentucky,  and  it  did  not  create  a  new  corporation  of 
that  name  in  Tennessee. 

Bailroad  Co.  v.  Harris,  12  Wall.  66,  cited  and  followed. 

The  fact  that  the  Louisville  and  Nashville  R.  B.  Co.,  a  corpora- 
tion of  Kentucky,  leased  and  was  operating  a  railroad  chartered  by 
Tennessee,  and  upon  which  the  accident  occurred,  did  not  make 
that  company  a  citizen  of  Tennessee,  nor  prevent  it  from  remov- 
ing a  case  to  the  federal  court  when  sued  in  a  state  court  of  Ten- 
nessee. 

Though  corporations  should  be  held  to  a  high  decree  of  care  in 
favor  01  the  public,  this  can  only  be  done  by  recjuirmg  each  indi- 
vidual employee  of  the  corporation  to  perform  his  duty  diligently; 
and  where  such  employee  receives  an  injurv  which  is  the  proxi- 
mate result  of  his  own  negligence  it  would  be  contrary  to  public 
policy  to  allow  him  to  recover  damages  against  the  conipany. 
Callanan  v.  Louisville  and  Nashville  K.  Co.,  TJ.  S.  C.  C.,  SL  t). 
Tenn.,  11  Fed.  Rep.  536. 

When  the  limits  of  two  congressional  railroad  land  grants  made 
in  the  same  act  overlap,  and  there  is  no  express  priority  in  the  dis- 
position of  such  lands,  or  provision  for  the  same,  hddy  that  each  of 
the  two  railroads  is  entitled  to  an  undivided  half  of  the  land 
Chicago,  Milwaukee  and  St.  Paul  Ry.  Co.  v,  8iouz  City  and  8t 
Paul  R.  Co.  and  others,  10  Fed.  Rep.  436. 

By  the  Act  of  Congress  of  July  1st,  1862,  entitled  «  An  Act  to 
aid  in  the  construction  of  a  railroad,  etc.,"  the  timber  growing  on 
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the  odd-nnmbered  sections  of  public  mineral  land  of  the  United 
States  was  granted  to  the  Central  Pacific  K.  B.  Go.  of  Calif  omia ; 
and  under  me  term  timber  is  incladed  all  trees  and  wood.  Hdd<i 
accordingly,  that  a  subsequent  patentee  of  such  lands  took  no 
title  to  the  timber.  Carr  v.  Central  Pacific  B.  S.  Co.,  55  Cal. 
192. 

The  Railway  Commissioners  have  no  jurisdiction  under  the  Regu- 
lation of  Railways  Act,  1873,  s.  28,  to  order  a  railway  company,  in 
whose  favor  they  have  decided  upon  an  application  to  them  against 
such  company,  to  pay  costs  to  the  unsuccessful  applicant. 

Judgment  of  tne  Queen's  Bench  Division  reversed.  In  the 
matter  of  the  application  of  Foster  and  another  v.  Great  Western 
By.  Co.,  L.  R  8  Q.  B.  D.  515. 

The  complaint  all^d  that  the  plaintifiGs  entered  into  a  contract 
with  the  S.  and  M.  R.  K.  Co.  (afterward  merged  into  and  consolidated 
with  the  defendant)  for  the  construction  of  a  tunnel — ^the  contract 
price  to  be  paid  noon  estimates  of  the  chief  engineer ;  and  that 
the  engineer,  by  collusion  with  the  company,  and  for  the  purpose 
of  defrauding  the  plaintiffs,  omitted  certam  work  from  his  esti- 
mates. Upon  the  trial  the  plaintiffs  offered  to  prove  that  they  did 
extra  work,  on  the  promise  of  the  engineer  (subsequently  ratified 
by  the  president  of  the  company),  that  they  should  be  paid  for  it, 
as  for  similar  work  under  the  contract.  Held^  that  as  the  plaintiffs 
had  not  sued  for  extra  work,  but  for  work  done  under  the  original 
contract,  the  evidence  was  not  admissible. 

The  court  in  effect  instructed  the  jury  that,  if  the  estimates  of 
the  chief  engineer  were  honestly  made,  they  were  conclusive,  but 
the  bill  of  exceptions  did  not  contain  the  contract,  or  any  of  the 
evidence  to  which  the  instruction  related.  Hdd^  that  it  could  not 
be  said  that  there  was  any  error  in  the  ruling. 

A  witness,  with  a  view  to  impeach  him,  was  asked  certain  ques- 
tions (stated  below),  affecting  his  moral  character.  Hdd^  that  they 
were  rightly  ruled  out.  Hinkle  n.  San  Francisco,  etc.,  R.  R.  Co., 
53  Cal.  627. 

If  the  final  decree  of  a  single  justice  of  this  court,  sitting  in 
equity,  is  appealed  from,  without  a  report  of  the  evidence  upon 
wnicn  the  decree  was  made,  the  only  question  upon  the  apneal  is 
whether  the  decree  is  warranted  by  the  allegations  of  the  bill. 

If  a  corporation  issues  a  certificate  of  stock  to  a  person  as  trustee, 
and,  on  his  death,  at  the  request  of  a  person  claiming  to  be  entitled 
to  the  stock,  refuses  to  examine  the  evidence  offered  and  to  permit 
a  transfer,  without  a  decree  of  court,  it  may,  on  a  bill  in  equity 
against  it  to  compel  a  transfer,  if  it  appears  that  it  could  easily 
have  satisfied  itself  of  the  truth  of  the  facts,  be  ordered  to  pav 
costs  as  well  as  to  make  the  transfer.  lasigi,  adm.,  v.  Chicago  R. 
R.  Co.,  129  Mass.  Repto.  46. 
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Where  a  corporation,  organized  under  the  General  Kailroad  Act 
(ch.  140,  Laws  of  1850),  leases  a  portion  of  the  route  covered  by 
its  franchise  to  another  corporation,  with  the  right  to  lay  tracks 
thereon,  not  for  the  purpose  of  constructing  the  road  of  the  lessor^ 
but  to  enable  the  lessee  to  complete  its  own  road,  the  tracks,  when 
built,  not  to  belong  to  the  lessor  or  to  be  operated  by  it,  but  to  be 
constructed  at  the  expense  of  and  to  be  operated  and  maintained 
for  the  use  of  the  lessee  exclusively,  this  is  not  such  a  user  by  the 
lessor  of  its  franchise  as  is  contemplated  by  its  charter ;  and  in  de- 
termining the  question  whether  the  corporate  existence  and  powers 
of  the  lessor  have  ceased  because  of  failure  to  begin  the  construc- 
tion of  its  road  and  to  expend  thereon  ten  per  cent  of  the  amount 
of  its  capital  within  five  years  after  filing  its  articles  of  association, 
as  prescribed  by  the  act  of  1867  (ch.  776,  Laws  of  1867),  the  con- 
struction and  expenditure  by  the  lessee  upon  the  portion  of  the 
route  so  demised  cannot  be  taken  into  consideration. 

Such  a  corporation  cannot  retain  its  corporate  existence,  without 
the  expenditure  so  required,  by  granting  to  another  company  the 
privilege  of  laying  tracks  over  such  parts  of  its  route  as  the  other 
company  may  desire  to  use. 

A  reservation  in  such  a  lease  of  a  ri^ht  in  the  lessor  to  run  cars 
over  a  portion  of  the  tracks  laid  by  the  lessee,  on  payment  of  a 
sum  specified  for  such  use,  does  not  avail  to  give  the  lessor  the 
benefit  of  the  expenditures  by  the  lessee. 

As  to  whether  such  a  lease  is  valid,  qusBre.  In  the  matter  of 
the  Brooklyn,  etc.,  R.  R.  Co.,  81  N.  Y.  61. 

Act  89  of  1875,  in  making  valid  the  conveyances  of  corporations 
made  in  good  faith  though  not  according  to  law,  does  not  make 
them  presumptive  evidence  of  the  rightful  character  of  the  sale. 
A  deed  in  proper  form  and  a  sale  in  good  faith  for  value  must  be 
clearly  proven. 

Execution  purchasers  of  real  estate  can  sue  Its  if  they  were 
absolute  owners  for  any  injury  done  the  property  (CJomp.  L  §§ 
4657-8)  as  for  timber  wrongfully  severed  from  the  freehold. 

Where  the  same  person  owns  a  parcel  of  land,  in  part  by  origi- 
nal title  and  in  part  by  purchase  under  an  execution,  and  sues  lor 
the  removal  of  timber,  ne  is  not  bound  to  show  from  which  por- 
tion the  timber  was  taken.  Marquette,  etc.,  R  B.  Oo.  t^.  Atkin- 
son, 44  Mich.  165. 

Where  a  corporation  is  organized  under  the  laws  of  one  State  it 
becomes  a  citizen  of  that  State,  although  the  same  persons,  by  the 
same  corporate  namcj,  have  been  incorporated  with  the  same  pow- 
ers and  the  same  objects  by  another  State.  Such  an  act  of  incor- 
poration must  be  construed  as  only  a  license  enlarging  the  field  of 
its  operations,  and  it  does  not  constitute  it  a  corporation  of  that 
State,  but  shorn  of  none  of  its  qualities  as  a  corporation  of  tlie 


ADDENDA.  697 

State  nnder  which  it  ia  organized.  It  is  privileged  to  elect  to  sue 
in  the  United  States  courts. 

Article  1,  §  10,  of  the  constitution  of  Texas,  which  provides  that 
^eveiy  railroad  company  shall  have  the  right  with  its  road  to  in- 
tersect, connect  with,  or  cross  any  other  railroad,"  is  not  self-acting, 
but  requires  appropriate  supplementing  legislation  prescribing  tlie 
regulation  of  its  exercise. 

Kaihroad  crossing  by  intersecting  lines,  are  such  a  source  of 
danger  from  liabibty  to  collision  in  the  transit  of  trains  as  could 
not  be  adequately  compensated  in  damages,  or  by  any  moneyed 
consideration,  and,  except  under  the  pressure  of  some  paramount 
necessity,  their  construction  should  be  enjoined. 

When  the  right  of  way  over  private  property,  or  the  right  of 
crossing  a  pubhc  highway  has  been  acquired,  certain  common 
rights  attach  to  the  new  acquisition,  which  are  to  be  considered, 
protected,  and  enforced  by  the  proper  tribunals.  Missouri,  etc., 
K.  R.  Co.  V.  Texas,  etc,  R.  K.  Co.,  10  Fed.  Eep.  497. 

Where  the  language  of  the  statute  is  that  no  lease  of  one  rail- 
road by  another  shall  be  perfected  ''  until  a  meeting  of  the  stock- 
holders of  each  of  said  companies  shall  have  been  called  by  the 
directors  thereof,  at  such  time  and  place  and  in  such  manner  as 
they  shall  designate,  and  the  holders  of  at  least  two  thirds  of  the 
stock  of  such  company  represented  at  such  meeting,  either  in  per- 
son or  by  proxy,  voting  thereat  shall  have  assented  thereto,"  the 
stockholders'  meeting,and  the  vote  in  such  meeting  upon  the  ques- 
tion of  assenting  to  the  proposed  lease,  are  matters  of  essence,  of 
substance,  and  not  of  mere  form ;  and  their  assent  individually 
obtained  outside  of  such  meeting,  and  in  the  absence  of  delibera- 
tion, would  bind  no  one.  Peters  v.  Lincoln  and  N.  W.  R.  Co., 
U.  S.  0.  C,  D.  Nebr.,  12  Fed.  Eep.  513. 

A  demurrer  admits  all  facts  well  pleaded,  but  not  conclusions 
drawn  therefrom  by  the  pleader. 

Where  a  railroad  company  made  a  contract  concerning  all  roads 
which  it  then  did  or  might  thereafter  control,  by  ownership,  lease, 
or  otherwise,  and  thereafter  acquired  more  than  a  majority  of  the 
stock  of  B.,  another  railway  company,  and  by  voting  such  stock 
elected  B.'s  board  of  directors ;  and  where  certain  persons  were 
members  of  the  board  of  directors  of  both  A.  and  B.,  and  the 
same  persons  were  respectively  presidents  and  vice-presidents  of 
both  companies :  hdd^  that  A.  had  not  acquired  "  control "  of  B. 
within  the  meaning  of  the  terms  of  the  contract,  and  that  the  word 
^'  control,"  as  used  in  said  contract,  meant  an  immediate  or  execu- 
tive contrpl  exercised  by  the  officers  and  agents  chosen  by  and 
acting  under  the  direction  of  A.'s  board  of  directors.  Pullman 
Palace  Car  Co.  v.  Missouri  Pacific  Ry.  Co.  and  another.  U.  S. 
C.  C,  E.  D.  Missouri,  11  Fed.  Rep.  634. 
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merits.  After  sabmisBioii  this  court  will  not  go  behind  the  order 
granting  the  appeal  to  determine  whether  the  affidavit  is  sufficient 
or  whether  anj  affidavit  whatever  was  liled.  St.  Lonis  B.  and  C. 
Co.  V.  Memphis,  etc.,  R  R.  Co.,  72  Mo.  664. 

A  stockholder  can  oply  be  made  liable  to  an  execution  creditor 
of  the  corporation  on  garnishment  when  he  is  in  default  to  the 
corporation  for  instalments  dne  on  his  stock,  or  for  calls  made  by 
the  directors.  If  his  liability  is  not  dne  according  to  the  terms  of 
his  subscription,  and  no  call  has  been  made  by  the  direct</rB,  the 
creditor's  remedy  is  by  special  execution  awarded  under  seccion  13, 
e  291,  Wagner's  Statutes.  (Following  Hannah  v.  Moberly 
ik,  67  Mo.  678.)    Simpson  v.  Reynolds,  71  Mo.  694. 

In  an  action  against  a  stockholder  of  a  railroad  corporation  by  a 
creditor  thereof,  under  the  provision  of  the  general  railroad  act 
(§  10,  chap.  140,  Laws  of  1850,  as  amended  by  chap.  B82,  Laws  of 
1854),  making  each  stockholder  liable  for  the  debts  o£  the  corpora- 
tion to  the  amount  impaid  on  his  stock,  the  record  of  a  judgment 
against  the  corporation  is  competent  evidence  of  pUintin's  status 
as  a  creditor  ana  of  the  amount  due  him. 

The  effect  of  said  provision  is  not  to  impose  any  penalty  or  ori- 
ginal liability  upon  tlie  stockholder,  but  simply  to  confer  upon  the 
creditor  of  the  corporation  a  right  to  pursue,  for  the  satisfaction 
of  his  claim,  the  indebtedness  of  the  stockholder  to  the  corpora- 
tion for  his  unpaid  subscription.  The  creditor  clams  throu^n  the 
corporation,  and  if  he  shows  that  he  is  a  credix>r,  by  evidence 
binding  and  conclusive  against  it,  the  evidence  is  ompetent  against 
the  stockholder. 

^  Miller  v.  White  (50  N.  T.  137),  McMalion  v.  l^y  (51  id.  155), 
distinguished. 

In  such  an  action,  on  trial  before  a  referee,  ater  the  case  was 
closed  it  was  reopened  by  order  of  the  court  for  the  sole  purpose 
of  allowing  defendant  to  put  in  evidence  certain  axhibits  and  rec- 
ords ;  on  me  re-hearing,  defendant  offered  oral  evidence  to  snstain 
a  counter-claim.  SelSy  that  it  was  properly  excluded.  Stephens 
V.  Fox,  83  N.  T.  313. 

When  a  partnership  is  created  for  a  joint  undertaking,  each 
partner  to  collect  certain  proceeds,  and  tne  eitire  receipts  to  be 
shared  upon  a  basis  fixed  in  the  agreement,  any  claim  preierred  by 
one  against  the  other  for  a  share  of  proceeds  uif airly  withheld,  is 
the  proper  subject  for  the  taking  of  an  acoouit  to  ascertain  the 
various  items  of  receipt  and  disbursement  b^  either  mrtner,  to 
compare  them  together,  and  strike  the  proper  lidance.  ^ut  if  the 
parties  themselves  have  cast  up  the  items,  ani  agreed  upon  the 
state  of  the  account  and  the  resulting  balance  either  way,  there  is 
no  further  account  to  be  taken,  unless  upon  a  cggestion  of  fiwd, 
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mistake,  or  omission,  operating  to  falsify  their  condnsion ;  and  the 
court  cannot  interfere  with  the  result  thus  settled  by  the  parties. 

Plaintifis  and  defendant  being  both  common  carriers  and  own- 
ing connecting  lines,  made  an  agreement  in  relation  to  the  trans- 
portation of  two  cargoes  of  goods  over  their  lines,  estimated  the 
amoont  of  freights  to  be  collected  by  each  and  the  profits  to  be  re- 
alized on  the  whole  transaction,  and  strnck  a  balance.  Plaintifb 
then  paid  defendant  in  advance  what  it  was  estimated  would  come 
into  tiieir  hands  by  way  of  collection  in  excess  of  their  share  of  the 
profits.  One  of  the  cargoes  was  subseqnently  destroyed,  in  conse- 
quence of  which  part  of  the  estimated  profits  were  never  realized, 
rlaintifb,  claiming  that  the  enterprise  was  a  partnership  transac- 
tion, then  sued  to  recover  the  amount  of  their  advance  and  their 
share  of  the  profits  actually  realized.  The  petition  also  contained 
a  prayer  for  an  accounting.  The  answer  did  not  dispute  the  cor- 
rectness of  tlie  several  items  which  entered  into  the  settlement  or 
the  accuracy  of  the  balance  ascertained,  but  denied  the  partnership 
and  averred  tiiat  defendant's  share  in  the  undertaking  consisted  in 
the  rendering  of  services  to  plaintiffs,  and  that  the  money  paid  de- 
fendant was  paid  for  such  services.  Rdd^  that  the  issues  joined  were 
properly  triaole  by  a  jury,  and  that  the  case  was  not  one  for  reference 
or  triable  by  the  court.  Plaintiffs'  demands  were  of  such  a  nature 
that  they  could  have  been  recovered  at  common  law  under  the 
counts  for  money  had  and  received  and  account  stated ;  and  the 
prayer  for  an  accounting  did  not  diange  their  nature. 

Where  one  party  to  an  alleged  contract  made  by  its  agent  denies 
the  contract,  and  tnen  introduces  the  agent  to  prove  what  the  con- 
tract really  was,  such  party  will  not  be  heard  to  deny  the  agent's 
authority  to  make  any  contract  whatever.  Silver  v.  St.  Louis,  etc., 
R  R.  Co.,  72  Mo.  193. 

Contracts,  which  though  invalid  for  want  of  corporate  powers, 
yet  if  fully  executed,  shall  remain  as  the  foundation  of  rights  ac- 
quired by  the  transaction. 

A  stoc&holder  of  a  corporation  will  not  be  allowed,  after  a  rea- 
sonable time,  to  disturb  and  rescind  a  contract  made  by  his  corpo- 
ration, after  the  same  has  been  fully  executed,  on  the  ground  that 
it  is  ultra  vires,  and  in  excess  of  the  corporate  powers  granted  by 
the  charter  of  the  corporation. 

Where  a  corporation  issued  preferred  interest-bearing  stock  in 
excess  of  its  authority,  non-assenting  stockholders  must,  within  a 
reasonable  time,  dissent,  and  take  steps  to  make  their  dissent  effec- 
tual, or  they  will  be  held  to  have  tacitly  assented  to  the  act  of  the 
corporation. 

In  actions  seeking  relief  on  the  ground  of  fraud,  where  the  stat< 
ute  of  limitations  has  created  a  bar,  the  cause  of  action  is  not  con- 
sidered as  having  accrued  until  the  discovery  by  the  aggrieved 


602  ADDENDA. 

party  of  the  facts  oonBtitnting  the  fraud  complained  of ;  but  this 
does  not  absolve  him  from  SH  effort  or  diligence  to  obtain  such 
knowledge,  and  facts  of  which  he  might  have  obtained  knowledge 
had  he  sought  it  from  its  natural  sources  of  information  which 
were  at  his  command,  will  be  deemed  within  his  knowledge. 

The  property  of  a  corporation  is  a  trust  fund  for  the  benefit  of 
the  stockholders  in  the  iiands  of  a  corporate  body,  which  is  the 
trustee ;  but  capital  stock  in  the  corporation  in  the  hands  of  its 
owner,  who  has  paid  for  it,  is  neither  a  trust  fund,  nor  is  its  owner 
a  trustee,  and  statutes  of  repose  run  to  protect  such  owner  in  his 
right  to  such  property.  Taylor  v.  S.  and  N,  Alabama  R  B.  Co. 
XL  8.  C.  C,  M.  D.  Ala.,  13  Fed.  Kep.  152. 

Plaintiff's  complaint  allied  in  substance  that  the  railroad  and 
franchises  of  the  T.,  W.  and  W.  R.  R  Co.,  of  which  he  was  a 
stockholder,  were  sold  under  a  decree  of  foreclosure  and  were  bid 
off  by  a  committee  of  the  holders  of  the  bonds  secured  by  the 
mortgage ;  that  a  portion  of  the  stockholders  disputed  the  validity 
of  the  sale  and  a  htigation  arose  which  resulted  in  an  arrangement 
under  which  said  stockholders  withdrew  all  opposition  and  were 
accorded  by  the  purchasers  of  the  road  the  right  to  take  stock  in  a 
new  company  to  be  organized,  upon  certain  terms  specified,  among 
others,  that  the  option  so  to  do  must  be  made  witnin  thirty  days, 
otherwise  all  rights  should  be  forfeited ;  that  in  pursuance  of  tms 
arrangement  defendant,  the  W.  R  Co.,  was  oiganized  and  is  oper- 
ating the  road  and  possesses  the  rights  and  property  of  the  old 
company  and  has  issued  stock  under  the  agreement ;  that  plain- 
tiff nad  no   knowledge  or  notice  of   the  agreement  until  after 
the  expiration  of  the  thirty  days;  that  when  notified  he  tendered 
performance  on  his  part  and  demanded  his  proportionate  share  of 
the  new  stock  which  was  refused.    The  other  defendants  were  tlie 
purchasing  committee  who  were  authorized  to  carry  out  the  said 
agreement.    Plaintiff  asked  damages  for  the  refusal.    Sddy  that  a 
demurrer  to  the  complaint  was  properly  sustained ;  that  if  tiie  fore- 
closure sale  was  valid  all  of  plaintiff's  legal  rights  were  cut  oft;  if 
invalid  his  ri^ht  to  attach  it  was  not  aSected  or  impaired  by  the 
agreement  unless  he  elected  to  come  in  and  ratify  it,  m  which  case 
he  was  bound  to  adopt  it  as  such  and  could  not  vary  its  terms. 

It  seems  that  if  the  property  and  franchises  of  tne  old  company 
had  become  vested  in  the  new  corporation  without  the  interveD- 
tion  of  legal  proceedings  cutting  off  the  rights  of  the  old  stock- 
holders, there  would  have  been  a  foundation  for  plaintiff's  daim. 
Thornton  v.  Wabash  R  R  Co.,  81  N.  T.  462. 

Where  a  stock-yard  company  was  organized  by  the  officers  of  a 
railway  company  and  others,  and  the  onfy  means  put  into  the  same 
was  by  the  railway  company,  through  its  officers,  who  also  con- 
trolled the  stock-yard  company,  and  the  latter  company  laBoed 
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stock  to  the  extent  of  its  charter,  a  portkm  of  whkii  was  used  as  a 
oorraption  fund  and  the  babnoe  di^ed  between  certain  membera 
of  the  company,  thej  paying  nothing  therefor,  it  was  kdd^  that 
the  issne  of  the  stock  was  in  violation  of  law  and  in  fraod  of  the 
rights  of  the  Btockholders  of  the  lailwajcompanv,  and  Tested  in  the 
recipients  of  the  same  no  rights  which  a  court  of  equity  would  en- 
force or  protect.  The  stock,  if  of  any  validity,  belonged  to  the 
railway  company. 

Where  the  holder  of  a  certificate  of  atodc  in  a  corporation, 
which  had  been  iasned  to  him  without  considenti<m  and  in  fraod 
of  the  rights  of  others,  sonendoed  the  same  to  an  officer  of  the 
company  issning  the  same,  under  an  agreement  that  new  certifi- 
cates should  be  .issued  in  lieu  of  the  one  given  up,  a  portion  of 
which  was  to  be  retained  and  used  for  the  purpose  of  corrupting 
certain  officials  in  the  interest  of  the  company,  and  the  rest  to  be 
letarned  to  such  holder,  it  was  hdd,  that  as  tne  agreement  under 
which  the  certificate  was  surrendered  was  illegal  and  void,  the 
agreement  to  return  to  him  the  balance  of  such  certificates  could 
not  be  enforced,  either  at  law  or  in  equity. 

Nothing  is  better  settled  in  the  law  of  contracts  than  that  if  any 
part  of  the  consideration  upon  which  a  promise  rests  is  iUj^^al*  the 
entire  promise  f idls.  But  this  is  not  true  e  conv^nso.  l^bey  v. 
Bobinson,  99  DL  S31. 

The  discharge  of  a  receiver  furnishes  no  eround  of  appeal  Nor 
does  the  rescission  of  an  interlocutory  or&r  of  sale,  wnich  deter- 
mined no  right. 

An  apped  will  lie,  under  Art  5,  sec  21,  of  the  C!ode,  from  an 
order  directing  a  sale,  but  not  from  an  order  refusing  to  authorize 
a  sale  before  nnal  decree,  or  from  an  order  suspending  or  rescind- 
ingap  interlocutorjr  order  of  sale. 

IKThere  one  creditor  cannot  be  injured  by  the  dissolution  of  an 
injunction  granted  on  the  filing  of  a  bill  by  creditors  a^inst  a  cor- 
poration, and  its  continuance  would  defeat  the  plans  for  the  re-or- 
ganization of  the  corporation  entered  into  by  the  creditors,  and 
would  be  inconsistent  with  previous  orders  in  the  cause,  there  is 
no  equily  that  would  justify  the  Coiurt  in  maintaining  the  injunction 
at  the  sole  instance  oi  one  creditor  as  against  all  the  other  creditors, 
as  well  as  the  corporation.  Washington  City,  etc,  K.  B.  C!o.  v. 
Sonthem  Maryland  K.  R.  Co.,  65  Md.  153. 

Corporations  acquiring  title  to  lands  along  the  line  of  a  railroad 
may  recover  damages  for  injuries  to  such  mnds  arising  from  the 
i^^ligence  of  the  receiver  oi  such  road  and  his  agents  engaged  in 
operating  the  line,  notwithstanding  they  acquired  such  ti^  for 

Snrposes  foreign  to  the  object  of  their  creation.     Such  fact  is  no 
efenoe  to  an  action  for  damages  for  injury  to  their  lands.    Far- 
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mere'  Loan  A  Trast  Co.  v.  Green  Bay  Ss  ICinn.  R.  Go.,  IT.  S.  G.  C, 
E.  D.  Wieoonain,  12  Fed.  Sep.  773. 

There  is  nothing  in  the  charter  of  the  Cheraw  and  Chester  R  R 
Co.  (15  Stat.  442)  which  requires  its  whole  capital  stock  to  be  sub- 
scribed before  calls  are  made  for  the  payment  of  subscriptions ; 
and  therefore  stock  subscriptions  may  be  made  payable  upon  such 
terms  as  are  agreed  upon  between  the  corporation  and  uie  stock- 
holders. 

When  a  contract  does  not  call  for  any  demand  of  payment  by 
specified  persons  or  in  a  particular  mode,  a  general  demand  is  all 
tuat  need  be  alleged  in  the  complaint 

Ail  omission  to  state  in  the  complaint  that  plaintiff  was  ready 
to  perform  his  part  of  the  contract  sued  upon,  does  not  affect  the 
substantial  rights  of  the  defendant;  and  the  judgment  of  the 
Circuit  Court  disregarding  such  omission  may  not  be  reversed  on 
appeal    Code,  §  199. 

Comulaint  alleged  the  subscription  by  defendant  to  the  stock  of 
plaintins'  company  of  fifty  acres  of  land,  and  a  refusal  to  conyey, 
and  demanded  payment  in  money  for  the  land  so  subscribed,  with- 
out alleging  a  promise  to  pay  money  or  a  previous  demand  for 
money — Meld^  on  demurrer,  to  state  facts  sufficient  to  constitute  a 
cause  of  action.    Cheraw,  etc.,  R  R.  Co.  v.  Garland,  14  Shand.  63. 

Where  the  complaint  alleges  a  corporate  existence  in  the  plain- 
tiff, and  no  facts  or  circumstances  appear  upon  the  face  of  the 
complaint  showing  in  plaintiff  a  want  oi  corporate  authority,  or  of 
capacity  to  sue,  a  demurrer  to  the  complaint  under  Class  2,  of 
Section  167  of  the  Code,  cannot  be  sustained. 

A  reference  to  its  charter  in  the  complaint  of  a  corporation  plain- 
tiff does  not  so  incorporate  the  charter  into  the  complaint  as  to 
render  the  statement  oi  its  right  to  sue  defective,  by  reason  of  the 
failure  to  allege  the  performance  of  conditions  precedent  to  its 
corporate  existence. 

The  performance  of  conditions  precedent  to  a  corporate  ex- 
istence is  a  matter  of  proof,  and  a  failure  to  allege  such  performance 
is  not  ground  for  demurrer  under  the  second  dass  of  Section  167 
of  the  code. 

The  charter  of  a  railroad  company  conferred  corporate  powers  in 
terms  importing  an  immediate  grant,  with  a  proviso  ''  that  said 
persons  shall  commence  operations  upon  said  road  within  two  years 
after  the  passage  of  this  act,  and  complete  the  same  within  five 
years."  Sddj  that  the  requirements  of  the  proviso  were  not  con- 
ditions precedent  to  a  corporate  existence. 

The  charter  of  a  railroad  company  permitted  subscriptions  in 
labor,  materials  or  land,  as  well  as  in  money ;  in  action  bronght  hj 
the  corporation  to  recover  a  stock  subscription,  the  complaint 
alleged  that  the  ^^  defendant  subscribed  to  the  joint  stock  of  the 
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said  company  fonr  hundred  dollars,  for  and  in  consideration  of 
eight  shares  of  the  capital  stock/'  and  also  alleged  a  demand  of 
payment.  Hdd^  on  demurrer,  that  the  complaint  sufficiently 
stated  that  the  subscription  was  payable  in  money  and  was  due 
before  action  brought. 

The  word  "subscribe,"  in  contracts  of  this  nature,  has  a  dis- 
tinctively definite  sense,  and  includes  the  idea  of  a  promise  to  pay 
the  amount  subscribed  in  the  manner  agreed  upon. 

Where  a  demurrer  to  a  complaint  is  overruled,  the  circuit  judge 
may  require  the  payment  of  all  costs  up  to  that  time,  as  a  condition 
of  leave  to  answer.     Cheraw,  etc.,  R.  It.  Co.  v.White,14  Shand.  61. 

By  the  first  section  of  an  act  of  incorporation,  a  railroad  company 
were  declared  to  "  be,  and  they  are  hereby  created,  a  body  politic 
and  corporate ;"  and  in  a  subsequent  section  it  was  enacted  "  that 
when  $100,000  shall  have  been  subscribed,  and  $1  on  each  share 
shall  have  been  paid  in,  the  said  company  may  organize  and  pro- 
ceed to  work."  Hdd^  that  this  requirement  was  sufficiently  com- 
plied with  when  $100,000  were  subscribed,  and  a  sum  in  gross  paid 
m  equal  to  $1  upon  every  share  subscribed. 

Mdd^fvrther,  that  a  failure  to  comply  strictly  with  these  re- 
quirements would  not  have  affected  the  corporate  existence,  but 
would  have  been  an  irregularity  only,  which  could  not  defeat  the 
right  of  the  corporation  to  recover  a  stock  subscription.  S.  &  A. 
R.  R  Co.  i;.  Ezell,  14  Shand.  281. 

A  corporation  is  not  liable  for  labor  to  persons  hired  by  a  con- 
tractor or  sub-contractor  except  so  far  as  it  is  indebted  to  the  latter. 

Where  a  declaration  sets  forth  separate  causes  of  action,  one  of 
which  is  statutory  and  the  other  at  common  law,  neither  can  be 
established  if  facts  needed  to  make  out  either  are  wanting. 

An  unwritten  promise  by  a  railroad  corporation  to  a  contractor, 
to  pay  the  latter's  obligations  to  his  laborers,  will  not  sustain  an 
action. 

Where  a  railroad  contractor  has  assigned  his  contract  to  the 
superintendent  of  the  company  and  the  latter  has  assumed  his  debts 
to  laborers,  the  company's  liability,  if  any,  for  a  labor  debt  does 
not  rest  on  Comp.  L.,  §§  2393-5,  but  is  at  common  law  on  a 
special  contract;  and  the  declaration  must  so  aver  the  cause  of 
action.    Bottomley  v.  Port  Huron,  etc.,  R  R.  Co.,  M  Mich.  542. 

An  oral  agreement  by  a  railroad  corporation  to  release  to  a  per- 
60U  one  of  two  parcels  of  land  includea  in  its  location  and  owned 
by  him  at  the  time  the  location  was  filed,  upon  the  consideration 
that  he  should  not  demand  or  collect  damages  for  taking  the  land 
BO  released,  is  an  agreement  for  the  transfer  of  an  interest  in  lands 
within  the  statute  of  frauds ;  and  neither  the  building  of  fences  by 
the  corporation,  after  the  making  of  the  agreement,  dividing  the 
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land  rdeaaed  from  the  kndnBed  by  theooiporationfor  its  railroad, 
and  the  digging  of  a  new  channel  for  a  brook  along  |Jie  dividing 
line  between  the  land,  nor  the  refraining  by  the  own^*  from  oof 
lecting  compensation  fcnr  the  taking  of  the  land  covered  by  the 
agreement,  and  the  continued  occupation  by  him  of  the  land,  oon- 
atitate  aaeh  part  performance  as  to  warrant  a  decree  in  equity  for 
the  specific  performance  of  the  agreement  Barnes  v,  Boston  & 
Maine  K  K  Co^  130  Maaa.  388. 

Evidence  in  this  ease  held  to  show  that  an  agreement  to  convey 
right  of  way  throng  certain  lands  was  executed  upon  certain  con- 
ditions that  were  never  complied  with,  and  to  present  no  proper 
cause  for  specific  performance.  Hastings  &  Avoca  R.  Co.  v. 
MUes,  9  N.  W .  Bpr.  336. 

Where  the  owner  of  land  srants  a  ri^t  of  way  over  his  land  for 
a  switch  from  a  raih^oad  to  ue  land  of  one  of  the  grantees,  to  be 
used  by  the  grantees  and  others  for  raihroad  and  switch  purposee^ 
and  tM  owners  of  such  right  of  way  purchased  eighty  acres  of  land 
from  another,  over  a  part  of  which  the  switch  was  constructed,  6o 
as  to  reach  the  coal  bmd  of  one  of  the  grantees,  the  grantor  contrib- 
uting nothing  to  the  expense  of  muling  and  bri(^ing  the  track 
for  uie  swit^  it  was  hMj  that  this  right  of  wav  became  appurte- 
nant to  the  coal  land  of  the  grantee,  to  which  the  switch  was  oon- 
structed. 

A  right  of  way  appurtenant  may  be  reserved  in  a  conveyance  as 
effectually  as  by  a  grant  by  deed.  Hence,  in  a  grant  of  a  right  of  ' 
way  for  a  railroad  switch,  the  words,  ^'  and  upon  the  further  con- 
sideration that  said  grantees  permit  said  grantor  to  use  said  switch 
and  raiht)ad,  the  same  as  the  grantees,"  amount  to  a  l^al  and  bind- 
ing reservation  of  a  use  in  common  with  the  grantees  of  the  right 
of  way  granted,  but  they  do  not  confer  any  right  in  the  grantor 
ovtf  other  land  afterwards  bought  by  the  grantees  for  an  extension 
of  the  ri^t  of  way  to  their  lands,  in  the  absence  of  any  agreement 
to  that  cS^ect,  and  do  not  even  reserve  a  right  of  way  appurtenant 
over  the  grantees'  tract  of  land. 

An  easement  or  right  of  way  appurtenant  or  appendant  t^  an 
estate  in  fee  in  land,  or  in  gross  to  the  person  of  the  grantor  for 
life  or  for  years,  is  incapable  of  alienation  or  conveyance  in  fee. 
When  in  gross,  it  is  purely  personal  to  the  holder,  and  when  appnr- 
tenant,  it  is  attached  to  and  is  an  incident  to  the  land,  and  passes 
with  it,  whether  the  land  be  conveyed  for  a  term  of  years,  for  life, 
or  in  fee.  It  is  an  incident  to  the  land,  and  cannot  be  separated 
from  or  transferred  independent  of  it.  Sec.  13  of  the  CJonve^yanoe 
act  has  no  application  to  easements  created  outside  of  the  title  to 
land,  whether  appurtenant  or  in  groes. 

A  private  switch  from  a  railroad  to  coal  lands,  which  is  not 
owned  by  the  railway  company,  but  by  individuals  for  their  own 
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private  use,  is  not  a  public  liigliwaj,  within  the  meaning  of  section 
12,  article  11,  of  the  constitution,  and  therefore  is  not  free  to  all 
persons  for  the  transportation  of  their  persons  and  property  thereon. 
That  section  applies  only  to  public  railroads.  Koelle  v.  Knecht, 
99  m.  396. 

Land  already  acquired  by  one  railroad  corporation,  and  held  for 
the  necessary  enjoyment  of  its  essential  franchises,  cannot  be  con- 
demned and  appropriated  in  the  usual  way  by  another  corporation. 

A  railroad  can  only  acquire  and  hold  an  amount  of  real  estate 
commensurate  with  its  necessities. 

Whether  or  not  this  limit  has  been  overstepped  is  a  proper  sub- 
ject of  judicial  investigation,  where  the  controversy  before  the 
court  arises  from  an  alleged  encroachment  by  another  corporation  ; 
bat  every  reasonable  intendment  must  be  made  in  favor  of  the  cor- 
poration that  was  the  first  to  acquire  title.  Lake  Shore,  etc,  B.  R. 
Co.  V.  N.  T.,  C.  &  St  L.  R  R  Co.,  8  Fed.  Eep.  868. 

Where  a  junr  is  required  merely  to  determine  the  damages  or 
compensation  for  taking  property  for  a  railroad  company,  a  finding 
in  general  terms  is  sumcient,  and  it  need  not  specify  the  amount 
allowed  for  each  item  of  injury.  And,  unless  there  are  indications 
to  the  contrary,  the  presumption  is  that  all  evident  facts  bearing 
on  the  amount  of  dama^  were  taken  into  account. 

Objections  to  the  petition  and  award  in  proceedings  for  the  con- 
demnation of  land  must  be  clearly  spedfieo. 

A  description  in  an  award  condemning  lands  for  railway  pur- 
poses allowed  a  strip  30  feet  wide  on  each  side  of  a  given  line 
across  Hie  entire  premises  except  that  in  crossing  a  specified  parcel 
a  strip  onlv  twenty-five  feet  wide  was  allowed  south  of  the  line.  It 
also  aescribed  another  parcel  by  making^  the  boundary  begin  and 
end  at  the  east  end  of  tne  northerly  outside  line  of  the  former  and 
by  giving  the  courses  and  distances.    Sidd  sufficient. 

J&i  award  of  damages  for  land  condemned  for  railway  uses  was  siu- 
tained  where  it  expressed  the  gross  sum  allowed  to  aft  joint  claim- 
ants and  specified  now  much  of  it  was  for  each  of  those  interested 
as  mortgagees. 

WheSier  question  on  appeal  under  the  railroad  law  can  be  brought 
up  by  bill  01  exceptions — Q. 

An  inquest  of  damages  for  lands  condemned  for  railway  uses  may 
be  conducted  by  a  jury  without  legal  assistance,  and  libend  practice 
in  the  admission  or  rejection  of  testimon v  is  allowable ;  and  the 
conclusions  of  die  jury  thereon  will  not  be  disturbed  except  for 
rulings  that  were  manifestly  inaccurate  and  did  substantial  injus- 
tice. 

It  is  not  error  in  proceedings  to  condemn  land  to  exclude  on 
crosa^xamination  of  a  witness  a  question  as  to  his  opinion  upon 
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facts  the  existence  of  which  he  has  denied,  especiallj  when  he  has 
in  effect  answered  the  qnestion  in  his  direct  examination. 

The  value  of  hind  for  farm  use  is  a  proper  subject  of  inqniiy  in 
proceedings  to  condenm  it  for  railway  purposes. 

An  objection  that  the  award  of  a  jury  in  proceedings  to  take  land 
<<  is  against  the  law  and  evidence  in  the  case"  cannot  show  what 
objections  are  deemed  waived,  and  is  insufficient  to  raise  any  ques- 
tion.   Michigan  Air  line  R.  S.  Co.  v.  Barnes,  44  Mich.  222. 

A  complete  contract  being  established  between  a  railway  com- 
pany and  a  landowner  by  the  notice  to  treat,  and  an  award  under 
the  XAuds  Clauses  Consolidation  Act,  1845,  fixing  the  amount  of 
the  purchase-money,  the  ordinary  rules  as  between  vendor  and  pur- 
chaser apply  to  such  a  contract,  including  the  liability  of  the  pur- 
chasing company,  in  a  proper  case,  to  pay  interest  on  their  unpaid 
pnrchase-money. 

Thus,  where  the  title  has  not  been  accepted  before  the  award, 
and  the  company,  not  being  in  possession,  delay  paying  or  deposit- 
ing the  purcnase-monev,  they  are  liable  to  pay  interest  at  4  per 
cent  per  annum,  not  from  the  date  of  the  award,  but  from  the 
time  they  might  prudently  have  taken  possession ;  that  is,  when  a 
good  title  was  shown. 

In  re  Eccledbil  Local  Board  (13  Ch.  D.  365)  disapproved. 

Where  a  railway  company  has  given  notices  to  treat  to  a  I^I 
tenant  for  life  under  a  settlement  and  to  the  trustees  of  the  settle- 
ment who  have  a  bare  power  of  sale  with  his  consent,  and  the  pur- 
chase-money for  the  life  estate  is  fixed  as  between  the  company 
and  the  tenant  for  life  by  award  under  a  reference  to  arbitration 
under  the  Lands  Clauses  Act  in  the  usual  way,  the  trustees  taking 
no  part  in  the  reference,  the  company  cannot  require  the  sale  to  be 
completed  as  a  sale  by  the  trustees,  but  it  must  be  completed  as  a 
sale  by  the  tenant,  for  life  under  the  Act.  In  re  Figott  and  the 
Great  Western  By.  Co.,  L.  R  18  Chan.  Div.  146. 

Without  a  deed  a  railroad  location  can  never  become  I^al  excm)t 
on  payment  or  waiver  of  the  land  damages,  or  by  prescriptioD.  In 
no  other  way  can  the  company  acquire  legal,  permanent  poeses- 
sion. 

While  the  lapse  of  six  years  from  the  time  an  action  aocnied 
for  land  damage  might,  unexplained,  constitute  a  waiver  of  dam- 
age, yet  where  the  circumstances  show  that  there  has  been  no 
waiver,  and  no  title  acquired  by  prescription,  simple  lapse  of  tiine 
would  not  bar  the  landowner's  nght  to  bring  suit  against  the  road 
for  an  obstruction  which  was  a  continuing  trespass,  though  there 
would  be  a  limitation  of  damages  to  the  period  of  six  years,  im- 
mediately preceding  the  date  of  the  writ.  Perkins,  adm.,  9.  Maine 
Central  k  R.  Co.,  72  Me.  96. 
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If  a  railroad  company  takes  possession  of  land  without  the 
owner's  consent,  and  without  having  ascertained,  under  the  process 
given  by  the  statute,  and  paid,  the  due  compensation  therefor,  it  is 
a  trespasser,  and  liable  in  an  action  of  trespass. 

The  mere  failure  of  a  land-owner  to  order  a  railroad  company 
off  his  land,  or  to  bring  his  action  against  it  as  a  trespasser  until 
near  the  end  of  the  statutory  period  of  limitation,  will  not  operate 
as  a  consent  to  its  occupation  and  use  of  the  land. 

Several  years  before  the  commencement  of  this  action,  at  the 
instance  of  the  defendant  company,  proceedings  were  had  to  con- 
demn land,  which  were  regular,  except  that  the  commissioners 
awarded  a  gross  sum  as  compensation  to  all  of  six  lot-owners,  who 
held  in  severalty  (including  the  plaintiff,)  without  specifying  the 
sum  to  which  each  was  entitled.  The  company  paid  the  money 
into  court,  and  nothing  further  was  done  in  the  proceeding.  Hdci^ 
that  the  condemnation  proceedings  are  ended,  and  not  pending  so 
as  to  permit  the  award  to  be  now  corrected  at  the  instance  of 
either  party,  and  that  they  were  without  any  effect  upon  the  rights 
of  the  parties.    Busch  v.  Milwaukee,  etc.,  K.  B.  Co.,  54  Wis.  136. 

After  an  appeal  had  been  prayed  and  allowed  in  favor  of  the  land- 
owner, in  a  proceeding  to  copdemn  his  land  for  a  right  of  way,  in 
which  his  compensation  had  been  fixed  by  a  jury,  the  railroad 
company  seeking  the  condemnation  paid  the  sum  found  by  the 

i'nry  to  the  county  treasurer,  and  gave  the  proper  bond,  as  required 
y  the  statute,  to  give  a  ri^ht  to  enter  upon  the  hmd.  Before  the 
jndgment  in  the  proceeding  was  reversed,  on  the  appeal  to  this 
court,  the  land-owner  accepted  the  money  deposited  with  the  treas- 
urer, which  he  never  offered  to  return,  and  without  causing  the 
remanding  order  to  be  filed  and  the  cause  redocketed  for  further 
proceedinfi^,  brought  ejectment  against  the  lessees  of  the  railroad 
company  for  the  land  used  as  a  right  of  way.  .  Heldy  that  as  the 
possession,  when  first  taken,  was  lawful,  the  mere  reversal  of  the 
judgment  without  taking  any  further  steps,  or  returning  or  offer- 
ing to  return  the  money  paid,  did  not  render  the  continuance  of 
sQch  possession  unlawful,  and  that  the  action  could  not  be  main- 
tained. 

The  reversal  of  a  judgment  condemning  land  for  a  right  of  way, 
on  appeal  by  the  land-owner,  will  not  divest  the  possession  of  the 
corporation  procuring  the  condemnation  lawfully  obtained,  or 
render  its  continuance  unlawful.  It  has  no  effect  whatever  upon 
the  right  of  possession.  In  such  case,  if  the  land-owner  deems 
the  compensation  allowed  and  paid  to  him  as  insufficient,  he  should, 
within  two  years  after  the  reversal,  have  the  cause  remanded  and 
docketed,  giving  the  proper  notice,  and  have  another  trial.  If  he 
fails  to  do  so,  and  retains  the  sum  paid  him,  he  may  be  regarded 
as  abandoning  any  claim  for  further  compensation. 
6  A.  &  E.  R  Gas.— 89 
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The  action  of  ejectment  proceeds  for  the  poeseasion  of  premifles, 
claiming  that  they  have  been  unlawfully  entered  and  unjustly  with- 
held, and  facts  which  go  to  disprove  these  make  a  le^  defence. 
St.  Louis,  etc.,  R.  R.  Co.  v.  E^arnes,  101  DL  403. 

Where  the  owner  of  land  adjoinmg  the  right  of  way  of  a  railway 
company,  under  an  agreement  with  the  company,  erected  a  fence 
along  the  line  between  his  land  and  the  right  of  way,  and  took 
upon  himself  to  maintain  it,  it  was  Iieldy  that  as  between  such 
owner,  and  those  holding  under  him  with  knowledge  of  his  duty, 
on  the  one  part,  and  the  railway  company  on  the  other,  the  duty 
of  maintaining  and  repairing  the  fence  did  not  rest  on  the  com- 
pany. 

A  tenant  of  such  owner,  while  in  the  occupancy  of  the  premises, 
and  with  full  knowledge  of  the  undertaking  of  his  landlord  in  re- 
spect to  keeping  the  &nce  mentioned  in  repair,  and  with  knowl- 
•edse  of  the  condition  of  the  fence,  placed  his  live  stock  in  the 
inclosure  which  was  separated  from  the  right  of  way  by  this  fence. 
The  stock  in  some  manner  got  upon  the  railway  track  through  the 
fence,  and  were  killed  by  a  passing  train,  lel  an  action  by  the 
tenant  against  the  company  to  recoyer  for  the  stock  killed,  it  was 
held,  that  he  could  not  allege  any  want  of  sufSciency  in  the  fence 
as  a  ground  of  recoyery.  St.  Louis,  etc.,  B.  K.  Co.  v.  Washburn, 
«7  IlL  253. 

The  defendant,  in  consideration  of  the  grant  of  a  right  of  way 
through  the  plain tifPs  land,  agreed  to  buUa  for  the  plaintiff  a  cer- 
tain wagon-road,  and  also  to  fence  both  sides  of  the  way.  In  an 
action  for  the  breach  of  these  agreements,  hddy  that  the  plaintiff 
was  entitled  to  recoyer  what  it  would  reasonably  cost  to  constmct 
the  road  and  fence.  Taylor  v.  North  Pacific  Coast  R.  R  Co.,  56 
CaL  317. 

The  right  of  eminent  domain  resides  in  the  State,  and  may  be 
enforced,  not  only  in  behalf  of  the  State,  but  of  any  artificial  per- 
son clothed  with  a  franchise,  the  enjoyment  of  which  promotes  a 
public  use.  The  basis  of  the  enforcement  is  the  necessity  for  the 
public  use  of  the  property  the  taking  of  which  is  sought. 

If  proceedings  are  mstituted  to  condemn  for  public  use  the  prop- 
erty of  an  individual,  and  after  the  yalue  of  the  property 
is  ascertained  by  inquest,  the  proceedings  are  abandoned  because 
the  price  assessed  is  unsatisfactory,  the  corporation  instituting  sach 
proceedings  will  be  answerable  to  the  owner  for  all  damages  occa- 
sioned by  them. 

Where  property,  against  which  proceedings  to  condemn  for 
public  use  have  been  instituted  and  afterward  abandoned,  belonged 
to  A  and  B,  co-tenants,  who  in  resisting  the  proceedings  employed 
different  counsel,  who  severally  attended  to  the  management  ot 
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the  case;  hddy  that  it  was  error  to  permit  them  to  sue  jointly  to 
recover  damages  for  counsel  fees. 

In  an  action  to  recover  damages  for  the  institution  of  proceed- 
ings to  condemn  private  property  for  public  use,  money  need  not 
have  been  actually  paid  out  to  entitle  plaintiff  to  recover ;  but 
if  a  debt  has  been  created  b^r  reason  of  such  proceeding,  a  dam- 
age has  been  incurred  for  which  an  action  will  lie.  Leisse  v.  St. 
um&^  etc.,  E.  B.  Co.,  72  Mo.  561. 

A  person  stacks  his  hay  in  a  meadow  150  to  200  yards  from  a 
laOroad  track,  and  the  sparks  from  a  passing  engine  imite  the 
grass  iif ty-six  feet  from  tne  track,  and  there  is  no  obstacle  to  pre- 
vent the  fire  from  reaching  the  hay  through  the  dry  grass,  and 
nothing  has  been  done  to  prevent  it,  and  the  hay  is  burned  and 
destroyed  by  the  spreading  of  the  fire;  Hdd^  Whether  the  owner 
thereof  is  guilty  of  contributory  negli^nce  or  not,  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law  for  the  court  to  decide. 

In  such  a  case,  where  the  charge  and  instructions  omit  all  men- 
tion of  contributory  negligence  on  the  part  of  the  plaintiflE,  and  the 
defendant  asks  the  court  to  •instruct  tne  jury — "It  is  a  circum- 
stance the  jury  may  consider,  as  going  to  prove  contributory  neff- 
li^nce,  that  the  plaintiff  stacked  his  nay  near  the  railroad  track, 
without  guarding  it  in  any  way  from  fire.  Persons  who  live  near 
railroads  are  bound  to  take  notice  of  the  increased  danger  to  their 
property  from  fire,  and  to  exercise  a  proportionate  amount  of  care 
to  protect  it," — held^  material  error  to  refuse  the  instruction. 
Kansas  City,  etc.,  R.  R.  Co.  v.  Owen,  25  Kan.  419. 

At  the  trial  of  an  action  against  a  railroad  corporation,  for  the 
destruction  of  the  plaintiffs  property  by  fire  alleged  to  have  been 
communicated  from  a  locomotive  engine  of  the  defendant  on  its 
outward  trip,  the  defendant  introduced  evidence  that  the  engine 
was  furnished  with  the  ordinary  appliances  of  a  cone  and  netting 
for  arresting  sparks,  which  netting  was  examined  on  arrival  at  the 
end  of  the  route  on  the  return  trip  the  following  day  and  found  to 
be  whole  and  in  good  condition ;  and  that  the  engine  on  the  return 
trip  was  in  the  same  condition  and  used  the  same  kind  of  fuel  as 
on  the  outward  trip.  Held^  that  it  was  competent  for  the  plaintiff 
to  show  in  rebuttal  that  the  engine  on  the  return  trip  emitted 
sparks  which  set  fire  to  property  in  the  same  neighborhood.  Lor- 
ing  V.  Worcester,  etc.,  K.  it.  Co.  131  Mass.  469. 

In  an  action  against  a  railroad  company  for  setting  fire  to  a  bam 
by  sparks  from  a  locomotive,  the  communication  oi  the  fire  being 
proven,  it  is  incumbent  upon  the  company  to  show  by  proof  that 
the  loss  was  not  in  consequence  of  negligence  on  its  part,  and  that 
the  engine  was  properly  constructed  and  in  good  condition.  Simp- 
son V.  East  Tennessee,  etc.,  R.  R.  Co.,  5  Lea.  455. 
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A  kerosene  lamp  was  left  burning  after  midnight  and  after  all 
persons  had  left  the  building,  in  defendant's  telegraph  office,  and 
mounted  upon  a  bracket  att^ied  to  the  frame  of  a  window  in  the 
partition  between  such  office  and  defendant's  warehouse ;  and  be- 
fore morning  the  warehouse  and  plaintiffs  goods  therein  were 
destroyed  by  fire.  Assuming  that  tne  fire  was  caused  in  some  way 
by  the  burning  lamp,  the  question  was,  whether  defendant  was 
guilty  of  a  want  of  ordinary  care  in  leaving  the  lamp  thus  burn- 
ing ;  and  there  was  no  proper  evidence  upon  that  question,  apart 
from  the  above  facts.  Heldy  that  it  must  be  presumed  that  de- 
fendant used  due  care  in  respect  to  the  lamp,  its  material,  construc- 
tion and  location,  the  oil  used  therein,  etc. ;  and  that  there  was 
nothing  to  support  a  verdict  against  defendant. 

The  statement  of  a  witness  that  he  would  have  considered  it 
dangerous  to  leave  the  lamp  burning,  is  not  admissible  as  evidence 
in  such  a  case.    Wood  v.  Chicago,  etc,  R.  R.  Co.,  51  Wis.  196« 

In  case  of  personal  injuries  inflicted  by  railroad  cars  in  motion, 
where  the  plamtifPs  negligence  contributed  to  his  injuries,  he  can- 
not recover.  • 

A  railroad  company  is  not  liable  for  injuries  inflicted  on  a  per- 
son through  the  negligence  of  a  fellow-servant  of  such  person. 
Fellow-servants  or  co-servants,  within  this  rule,  are  persons  engaged 
in  the  same  common  service  under  the  same  general  control. 
Where  one  servant  is  invested  with  control  or  superiority  over 
another  with  respect  to  any  particular  part  of  the  business,  they  axe 
not,  with  respect  to  such  business,  fellow-servants  within  the  mean- 
ingot  the  law. 

When  a  person  enters  into  the  service  of  another  he  assumes  all 
the  ordinary  risks  incident  to  the  employment,  and  the  employer 
agrees,  by  implication  of  law,  not  to  subject  the  servant  he  em- 
pTovB  to  extraordinarT  or  unusual  perils  or  dangers,  and  that  he 
will  furnish  the  employee  with  reasonably  safe  and  convenient 
machinery  with  which  to  perform  his  duties. 

The  law  presumes  that  railroad  companies  employ  for  their  8e^ 
vice  persons  of  reasonable  competency  and  fitness  for  their  dntiea; 
and  tliis  presumption  exists  till  the  company  is  notified  of  their  in- 
competency and  unfitness.  The  same  rule  substantially  applies  to 
the  question  of  the  sufficiency  of  the  machinerv  employed.  Gra- 
velle  V,  Minneapolis  &  St  Louis  R  R.  Co.,  U.  S.  C.  C,  D.  Minn., 
10  Fed.  Kep.  711. 

A  railroad  company  is  bound  to  furnish  to  its  employees  reason- 
ably safe  and  convenient  machinery  with  which  to  perform  their 
duties,  and  if  it  fails  in  this,  and  an  employee  is  inim^  on  thatao> 
count  and  without  fault  of  his  own,  it  is  liable  in  damages. 

Where  the  custom  of  the  railroad  company  was  to  allow  links  ta 
be  scattered  about  the  yard  for  any  employee  to  pick  up  when 
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seeded  for  use  in  coopling  cars,  failing  to  affix  the  link  to  the  ten- 
der was  negligence  oi  Uie  company  and  not  of  a  fellow-servant  of 
the  employee. 

Alleged  variances  between  the  allegations  and  the  proof  do  not 
constitnte  a  sufficient  ground  for  a  new  trial. 

FellowHservants  are  such  as  are  employed  in  the  same  service  and 
sabject  to  the  same  general  control ;  but  if  a  railroad  company  sees 
fit  to  invest  one  of  its  servants  with  control  or  superior  authority 
over  another  with  respect  to  any  particular  part  of  its  business,  the 
two  are  not  with  respect  to  sucn  business  fellow-servants,  one  being 
subordinate  to  the  other.  Gravelle  v.  Minneapolis  &  St.  L.  B.  B. 
Co.,  U.  S.  C.  C,  D.  Minn.,  11  Fed.  Eep.  569. 

Where  an  agreement  was  entered  into  betvi^een  the  holders  of  the 
mortgage  bonds  and  other  creditors  of  a  railroad  corporation,  after 
prooeetunss  had  been  instituted  and  woi'e  pending  for  the  fore- 
closure of  the  mortgage  liens  on  its  property,  whereby  provision 
was  made  for  the  appomtment  of  a  committee,  who  were  to  obtain 
a  decree  of  foreclosure  in  the  pending  suit  and  purchase  the  rail- 
road, its  rights,  privileges,  franchises,  and  property  for  all  the  hold- 
ers of  bonds,  stocks,  and  indebtedness  of  the  old  company,  at  the 
foreclosure  sale ;  for  the  incorporation  of  a  new  company ;  for  the 
deliveiy,  by  the  holders,  of  the  bonds,  indebtedness,  and  stock  of 
the  company  to  a  third  party,  subject  to  the  order  of  the  com- 
mittee ;  for  the  conveyance  by  the  committee  of  its  purchase  to  the 
new  corporation,  who  should  mortgage  the  same  by  giving  first  and 
second  mortgages  to  secure  the  issue  of  a  large  amount  of  bonds, 
and  who  should  issue  stock ;  for  giving  (1)  to  the  holders  of  the 
mortgage  bonds  of  the  old  company,  in  place  of  their  old  securities, 
the  new  bonds,  secured  bv  the  two  mortgages,  at  rates  fixed  by  the 
agreement ;  (2)  to  the  holders  of  the  floating  debt  of  the  old  com- 
pany, in  place  of  their  surrendered  evidences  of  indebtedness, 
second  preferred  income  bonds  of  the  new  company  at  par  (these 
bonds  being  secured  by  the  second  mortgage)  to  the  full  amount  of 
their  respective  debts  and  interest ;  (3)  to  the  holders  of  the  first 
preferred,  the  second  preferred,  and  the  common  stock  of  the  old 
company,  when  surrendered,  stock  in  the  new  company  to  the 
amount,  respectively,  of  50  per  cent,  30  per  cent,  and  25  per  cent, 
of  the  stock  of  the  old  company  which  they  had  owned :  nddj  that 
a  bill  by  a  holder  of  a  part  of  the  floating  debt  of  the  old  company, 
charging  that  this  plan  of  reorganization  is  fraudulent  as  against 
the  creditors  of  the  old  company,  and  seeking  to  have  the  stock  of 
the  new  company,  provided  in  the  agreement  to  be  issued  to  the 
stockholders  of  the  old  companj^,  placed  in  the  hands  of  a  receiver 
and  sold,  and  the  proceeds  applied  to  the  payment  of  the  plaintiff 
and  such  other  creditors  as  should  come  m  and  be  made  parties, 
irill  be  dismissed  for  want  of  equity,  on  the  ground  that  the  plan 
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kas  a  doe  regard  for  the  interefltB  of  all  daasea  of  crediton  and 
•tockholdeTBy  and  the  bill  fails  to  ahow  that  any  injustice  was  in- 
tended or  has  been  done  to  this  creditor.  Hancock  v.  Toledo,  etc, 
R  R.  Co^  9  Fed.  Bep.  738. 

In  a  snit  by  the  bondholders  of  a  railroad  company  holding 
bonds  secured  by  a  first  mortgage  on  a  part  of  the  road  and  a  sec- 
ond mortgwe  on  the  rest  of  the  road,  and  praying  that  an  acconnt 
be  taken  oi  the  earnings  received  from  the  different  parts  of  the 
road,  and  for  payment  of  the  amount  due  to  the  plaintiff,  or,  in 
default,  for  a  foreclosure  of  the  mortga^;  and  asking  that  a 
receiyer  be  appointed,  and  for  other  reuef, — ^the  trustees  of  the 
second  mortgage,  under  which  the  plaintiff  claims,  are  neceseary 
parties. 

If  they  are  residents  of  another  State,  the  statute  of  1875,  c.  137, 
§  8,  provides  for  summoning  all  sudi  absent  parties,  where  there  is 
property  within  the  jurisdiction  upon  whidi  a  lien  is  claimed. 

Where  a  State  statute  {provides  for  die  rights  and  duties  of 
trustees  of  a  corporation,  it  relieves  the  parties  from  providing 
therefor  in  each  mortgage  executed  under  the  laws  of  such  State. 
Mercantile  Trust  Co.  v.  Portland  &  Ogdensburgh  B.  Co.,  U. 
S.  C.  C,  D.  N.  Hamp.,  10  Fed.  Kep.  604. 

If  there  is  conflicting  evidence  on  which  the  jury  should  pass, 
the  court  cannot  draw  to  itself  the  decision  of  what  the  evidence 
or  the  weight  of  evidence  establishes. 

An  employer  who  introduces,  without  notice  to  his  employee, 
new  and  unusual  machinery,  whetlier  belonging  to  himself  or 
another,  involving  an  unexpected  or  unanticipated  danger,  through 
the  introduction  of  which  the  employee,  while  using  the  care  and 
diligence  incident  to  his  employment,  meets  with  an  accident  is 
lial>fe  in  damages. 

Where  an  accident  occurs  to  a  railroad  employee  in  consequence 
of  the  introduction  of  a  foreign  and  defectively  oonstrocted  car 
into  the  train  on  which  he  is  employed,  and  he  sues  the  railroad 
company  for  damages,  he  is  not  bound  to  allc^  in  his  petition  that 
the  accident  was  caused  by  the  introduction  of  a  foreign  car. 
O'Neil  V.  St  Louis,  etc.,  K.  K.  Co.,  9  Fed.  Eep.  387. 

If  a  master  or  another  servant,  standing  towards  the  servant  in* 
lured  in  the  relation  of  superior  or  vice-principal,  orders  the  latter 
mto  a  situation  of  danger,  and  he  obeys  and  is  thereby  injured,  the 
law  will  not  charge  Imn  with  contributory  negli^nce,  unless  the 
danger  was  so  glaring  that  no  prudent  man  womd  have  entered 
into  it,  even  under  oraers  from  one  having  authority  over  him. 

If  the  circumstances  be  such  that  men  of  ordinary  intelligence 
noay  honestly  differ  as  to  the  question  of  negligence,  it  must  be  left 
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to  the  jury.    Miller  v.  Union  Pacific  R.  R  Co.,  C.  C.  D.  Col,  12 
Fed.  Rep.  600. 

A  railroad  company  will  not  be  liable  for  a  failure  to  comply  with 
the  reqnirements  of  the  statute  when  a  person  appears  upon  the 
road,  it,  after  such  person  conld  have  been  seen  by  the  lookout,  a 
compliance  was  impossible.  East  Tenn.  &  Ya.  B.  R.  Co.  v. 
Swaney.     5  Lea.   119. 

Federal  courts  have  authority  to  order  causes  pending  before 
them  of  a  like  nature,  and  in  which  substantiallv  the  same  ques- 
tions are  involved,  though  against  different  defendants,  to  be  tried 
at  the  same  time,  even  where,  in  consequence,  the  defendants  will 
be  brought  into  antagonism. 

Where  causes,  one  of  which  sounds  in  tort  and  the  other  in  con- 
tra^are  tried  at  the  Bame  time,  separate  judgments  may  be  «n- 
dered  m  each. 

Where  several  tort-feasors  are  each  and  all  liable  'for  the  same 
wrongful  aet,  a  separate  suit  for  damages  may  be  maintained  against 
each  of  them. 

A  common  carrier  is  liable  to  a  passenger  whom  it  has  contracted 
to  convey  to  a  particular  point,  if  he  is  injured  while  being  so  con- 
veyed through  the  negligence  or  unskiliulness  of  employees  of  a 
corporation  with  whi(m  such  carrier  has  contracted  for  motive 
power. 

In  such  cases  the  corporation  furnishing  the  motive  power  is  also 
liable  to  the  passenger  if  the  injury  is  sustained  throu^  the  direct 
negligence  or  unskilfulness  of  its  employees.  Keep  t;.  Indianapolis 
ana  St.  Louis  R.  Co.;  Keep  v.  Union  Ry.  and  Transit  Co.,  10 
Fed.  Rep.  464. 

In  an  action  by  C.  against  a  railroad  company  for  injuries  caused 
through  the  negligence  of  the  railroad  company,  it  is  error  for  the 
court  to  give  an  instruction  to  the  jury  which  makes  the  conduct  of 
the  plaintiff  the  only  condition  upon  which  his  right  of  recovery 
depends,  and  which  virtually  says  that  if  the  plaintiff  was  careful 
and  prudent  that  he  may  recover,  whether  the  defendant  was  neg- 
ligent or  not. 

Where  C.  sued  a  railroad  company  for  only  $57,  and  did  not  at 
any  time  ask  or  obtain  leave  to  amend,  and  did  not  amend,  his 
pleadings,  hdd,  that  it  was  error  for  the  court  to  render  judgment 
m  favor  of  the  plaintiff  and  against  the  defendant  for  $72  anacosts. 
Atchison,  etc.,  K.  R.  Co.  v.  Combs,  25  Kansas,  729. 

In  an  action  for  damages  for  personal  injury  sustained  by  a  rail- 
^ad  employee,  caused  by  a  deiective  construction  of  emploj^er's 
caboose,  where  it  was  shown  that  the  car  was  dangerous  and  liable 
to  accident  at  all  times,  and  that  the  company  had  knowledge  of 
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thifc  hfdf  the  ^pbantiS  has  a  risht  of  actkML    Palmer  v.  Denver 
and  Bio  Grande  Ry.  Co^  U.  S.  C.  C,  D.  Col.,  12  Fed.  Sep.  392. 

In  an  action  for  damages  for  perBonal  injuriefi  su£tained  by  rea- 
son of  the  negligence  of  the  defendant,  a  railroad  company,  where 
there  was  great  discrepancy  in  the  evidence,  the  question  of 
iriiether  in jniy  was  inflicted  by  the  n^ligent  acts  charged  is  for 
thepiry  to  determine. 

Where  it  is  shown  that  the  plaintiff  was  injured  by  the  accident, 
the  question  whether  defendant  is  legally  responsible  is  a  mixed 
qnestKMn  of  law  and  f acL 

The  master  is  not  liable  to  his  servant  for  injuries  produced  by 
his  fellow-servant  engaged  in  the  same  business  and  common  em- 
idoTment,  provided  there  be  no  n^ligenoe  in  the  appointment  of 
waai  negligent  servant,  or  in  lus  retention  after  notice  of  his  in- 
competqicy. 

When  an  employee  enters  into  an  enngement  with  his  employ- 
er he  ■iwiiiiMn  all  tne  risks  of  the  service  ariidng  from  the  neffli- 
ge^e  of  hi.  feUow^mnts  engaged  in  the  same  business  or  ^- 
mon  employment. 

Whu  tlie  bosineas  is  carried  on  by  machinery,  it  is  the  master's 
duty  to  keep  the  machinery  in  such  condition  as,  from  the  natnre 
of  tne  bnsineaB  and  employment,  the  servant  has  the  right  to  ex- 
pect that  it  wotdd  be  kept,  and  where  he  fails  to  do  so  he  is  liable 
for  injuries  aridnf  from  his  n^ligenoe. 

In  estimating  the  damaees  for  personal  injuries  caused  by  negli- 
genee,  the  rule  is  that  it  should  be  such  an  amount  as  will  compen- 
sate for  pain  and  suffering,  expense  of  physician  and  medicine, 
loss  of  wages  if  a  laboring  man,  loss  of  business  if  engaged  in  bosi- 
Hess*  also  injury  to  him  physically  and  mentally,  anecting  his 
capacity  to  lab<»'  or  cany  on  business ;  and  in  considering  these 
the  jury  may  include  not  only  past  losses  but  continuing  lofises, 
where  me  evidence  satisfies  them  that  the  injuries  will  contmne. 
Totten  r.  Pennsylvwu*  R  R  Co.,  U.  S.  C.  C.,  D.N.  J.,  11  Fed. 
EepcSM. 

A  paoDcnger,  <m  a  train  that  had  approached  a  station  and  was 
still  moving  slowly,  stood  on  the  lower  step  of  a  car,  in  the  act  of 
stef^Munr  to  the  juatf orm  of  the  station,  when,  in  consequence  of 
the  carl)dng  moved  forward  with  a  jerk,  he  was  thrown  upon  the 
^atform  and  injured.  Mddj  that  he  was  guilty  of  contribntorj 
n^igenee  in  attempting  to  ali^t  frem  the  train  while  it  was  in 
motion.    SeoNr  v.  Tole<to,  etc»  K  B.  Co.,  10  Fed.  Eep.  15. 

For  damages  for  the  death  of  a  minor,  killed  by  the  running  of 
a  railroad  train,  the  father,  if  living,  must  sue.  If  the  mother  fines 
aba  must  show  affirmatively  and  positively  that  the  father  is  dead. 
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The  allegation  that  she  is  a  widow  is  not  sufficient.    St.  Lonis, 
etc.,  R.  K  Co.  V.  Yocum,  34  Ark.  493. 

When  a  crossing  is  dangerons,  the  dntj  is  imposed  upon  those 
engaged  in  conducting  the  engine  and  trains  upon  the  road,  and 
also  upon  those  desiring  to  make  the  crossing,  to  use  every  reason- 
able precaution  to  avoid  a  collision ;  and  the  .necessity  is  increased 
in  proportion  to  the  danger.  This  duty  is  required  equally  of 
both  parties. 

Where  one  attempts  to  drive  his  team  over  a  railroad  crossing  on 
a  level  with  the  highway  with  knowledge  of  its  dangerous  condi- 
tion; that  a  warehouse  formed  an  obstruction  to  the  si^ht  and 
sound  of  a  train  coming  from  one  direction ;  that  it  was  tiie  time 
for  making  up  a  train  and  that  the  locomotive  must  pass  the  cross- 
ing to  do  so — he  must  both  look  and  listen  for  the  approach  of  the 
locomotive,  and,  if  need  be,  stop  for  that  purpose. 

Bailroad  employees  are  as  worthy  of  beuef  as  other  agents. 
Tucker  v.  Duncan,  9  Fed.  Rep.  867. 

An  infant,  to  avoid  the  imputation  of  negligence,  is  bound  only 
to  exercise  that  decree  of  care  which  can  reasonably  be  expected 
of  one  of  its  age.  Syme  v.  N.  T.,  etc.,  R.  R.  Co.,  83  New  York* 
620. 

No  decree  should  be  entered  or  order  allowed  for  the  specific 
performance  of  a  contract,- where  there  is  not  a  mutuality  of  remedy 
oetween  the  parties  obtainable  from  the  court. 

The  court  will  not  allow  an  injunction  to  compel  the  specific 
performance  of  continuous  covenants  with  intricate  detail,  running 
through  a  period  of  nine  years,  over  a  vast  system  of  railways, 
unreasonably  taxing  the  time,  attention,  and  resources  of  the  court 
and  its  officers,  and  interfering  in  the  general  administration  of 
justice. 

Courts  ought  not  to  favor  a  monopoly  in  the  accommodations 
which  are  necessaries  to  the  travelling  public,  or  foster  it  by  the 
invention  or  application  of  extraordinarv  or  unusual  orders  or 
remedies.  Pullman  Palace  Car  Co.  v.  Texas  &  Pacific  R.  Co., 
U.  S.  C.  C,  E.  D.  Texas,  11  Fed.  Reps.  625. 

By  the  act  of  July  2,  1864  (18  St.  365\  the  odd-numbered  sec- 
tions along  the  line  of  the  Northern  Pacific  R.  R.  Co.,  for  40  miles 
on  either  side  of  the  line  in  the  territories  and  20  miles  in  the 
States,  is  set  apart  and  devoted  to  construction  of  the  road  of  said 
corporation ;  but  said  act  is  not  a  present  grant  of  said  lands  to  said 
corporation,  but  only  in  effect  an  agreement  or  provision  that  the 
same  shall  be  conveyed  to  it  absolutely  when  and  as  fast  as  any  25 
miles  of  said  road  is  constructed  and  accepted  by  the  United  States ; 
and  in  the  mean  time  the  legal  title  to  the  unearned  and  unpatented 
sections  is  in  the  United  States,  who  may,  therefore,  maintain  legal 
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lings  against  any  one  that  unlawfully  cuts  timber  thereon. 


nited  States  v.  Childera,  U.  S.  D.  C,  D.  Oi^on,  12  Fed.  Bep. 
586. 

The  grant  made  to  Iowa  by  the  act  of  May  15, 1856,  c.  28  (11 
Stat  9\,  to  aid  in  the  constmction  of  a  railroad  from  Davenport  to 
Council  BlofiSy  is  in  prsesenti,  and,  with  certain  exceptions  merein 
specified,  it  vested  in  the  State  the  title  to  every  section  of  public 
land  designated  by  odd  numbers  for  six  miles  in  width  on  eaen  side 
of  the  road,  when  the  line  thereof  should  be  definitely  fixed 

The  act  authorized  the  State,  subject  to  the  approval  of  the  Seo> 
retary  of  the  Interior,  to  select,  within  the  limit  of  fifteen  miles  of 
the  road,  land  in  alternate  sections  equal  in  amount  to  that  which, 
within  the  six-mile  limit,  had  been  sold  or  otherwise  appropriated 
by  the  United  States.  Quaere,  Does  the  right  to  any  particular 
section  or  part  of  section,  beyond  the  six-mile  limit,  vest  in  the 
State  before  the  selection  of  it  has  been  reported  to  and  approved 
by  the  proper  oflicer? 

After  the  hinds  had  been  duly  certified  to  the  State  or  to  the 
railroad  company,  to  which  she  transferred  them,  the  legal  title 
thereto  was  subject  to  be  defeated  only  by  the  United  States,  should 
there  be  a  breacn  of  any  condition  annexed  to  the  grant,  and  it  was 
not  divested  by  a  chanse  of  the  location  of  part  of  the  line  of  road 
authorized  by  the  act  of  June  2, 1864^  c  103  (13  Stat  95),  although 
they  are  not  situate  within  twenty  miles  of  the  relocated  liDe. 
Subsequent  settlers  could,  therefore,  acquire  no  right  thereto  under 
the  pre-emption  or  the  homestead  laws.  Grinnell  v.  R.  R.  Co.,  103 
U.  8.  739. 

In  an  action  against  a  corporation  for  the  oonyersion  of  certain 
staves,  defendant  offered  evidence  that  they  were  cut  from  land 
owned  by  the  president  of  the  corporation,  in  connection  with 
evidence  that  the  president  had  directed  the  taking  of  them.  There 
was  no  evidence  that  he  had  not  granted  permission  to  plaintifis  to 
cut  the  staves,  and  no  other  evmenoe  that  thev  belonged  to  him. 
Sdd^  that  the  offer  was  properly  rejected.  Allen  v.  St  Looisy 
etc,  R  R  Co.,  72  Mo.  386. 

A  court  of  bankruptcy  ordered  the  assignee  of  a  railroad  com- 

f)any,  which  had  appropriated  plaintiff's  land  to  its  own  use,  to  pay 
lim  $200  for  his  damages  upon  receiving  from  him  a  deed  to  the 
land.  Plaintiff  was  a  party  to  the  bankruptcy  proceedings,  but  he 
declined  to  take  the  money  or  make  the  deed.  In  an  action  bj 
him  against  one  claiming  under  the  company  to  recover  for  the 
land ;  Seldj  that  the  order  of  the  bankruptcy  court  was  no  xndg' 
ment  and  no  bar  to  his  recovery.  Bumes  t;.  St  Louis,  etc.,  K.  It 
Co.,  Tl  Mo.  163. 

In  suing  a  railroad  company  for  a  labor  debt  under  Gomp.  L? 
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§§  S393--5,  a  declaration  on  the  common  conntB  in  asenrnpsit  witb 
mere  allnsions  to  the  statute  and  a  statement  of  plaintifiTs  title  bv 
assignment,  is  not  enough ;  the  existence  of  the  facts  npon  whicn 
the  statute  bases  the  ri^it  of  action  must  be  averred. 

A  statute,  eren  when  it  is  remedial,  must  be  followed  with  strict- 
ness where  it  gives  a  remedj  against  a  partj  who  would  not  other- 
wise  be  liable. 

A  statutory  right  of  action  against  a  corporation  for  labor  done 
and  materials  furnished  follows  the  assi^ment  of  the  claim ;  other- 
wise it  would  be  determined  by  the  claimant's  death,  and  perhaps 
by  his  insolvency. 

Contractors  and  sub-contractors  are  not  ^^  laborers"  within  the 
meaning  of  the  statute  giving*a  right  of  action  for  labor  debts. 

Under  an  act  giving  a  riffht  of  action  for  labor  debts,  a  laborer 
may  sue  for  work  done  by  nis  team,  where  no  right  arises  from  its 
servioe  to  any  other  person. 

Time-checks  issuea  by  a  sub-contractor  to  laborers  are  in  the  na- 
ture of  hearsay,  and  inadmissible  against  objection  in  an  action  for 
a  labor  debt. 

A  suit  against  a  railroad  corporation  for  a  labor  debt  is  to  fix  it 
with  a  liability  resulting  from  its  ownership  of  the  road,  and  will 
not  admit  of  the  theory  that  defendant  is  merely  an  agent  of  the 
owner.    Chicago,  etc.,  K.  E.  Co.  v.  Sturgis,  44  Mich.  538. 

The  revival  of  an  action  does  not  necessarily  carry  with  it  the 
whole  of  the  prior  right  of  action. 

Where  a  right  of  action  for  damages  which  can  survive  involves, 
mingled  with,  but  separable  from  such  damages^  other  damages  of 
a  character  that  die  with  the  party,  the  revival  of  the  action  does 
not  draw  the  latter  with  it  and  permit  a  recovery  therefor. 

Upon  the  death  of  the  plaintiff,  in  an  action  by  a  husband  for  a 
wrongful  injury  to  the  person  of  his  wife,  the  right  to  damages  for 
loss  of  the  wife's  services  and  the  expenses  necessarily  incurred  by 
reason  of  the  injury,  survive  to  his  personal  representatives  as  they 
&re  a  pecuniary  loss  diminislung  his  estate ;  but  the  right  of  action 
for  the  loss  of  the  society  of  his  wife,  and  the  comforts  of  that  so- 
ciety dies  with  him. 

Upon  revival  of  the  action,  therefore,  only  the  damages  that  so 
survive  are  i-ecoverable.  Cregin,  Adm.,  v.  Brooklyn,  etc.,  R.  R.  Co., 
83  N.  T.  595. 

A  railroad  formed  by  the  consolidation  of  three  roads  chartered  re- 
Bpectivelv  by  three  different  states,  cannot,  when  sued  in  the  courts 
of  one  of  those  states  by  a  citizen  thereof,  remove  the  case  into  the 
federal  courts  under  the  act  of  March  S,  1875,  upon  the  ground 
that  the  charters  obtained  from  the  other  two  states  give  it  a  for- 
eign citizenship. 


ABDENDA* 

The  P^  W.  md  R  R  R  wis  chartered  bj  the  state  of  Peniujl- 
Sabaeaiientlj,  bj  oaneorrent  leg^islation  of  the  states  of 
PennsrlTania,  jfaryjaiid,  and  Delaware,  it  was  consolidated  with 
two  ocLer  roads,  chartered  respectiyelj  by  the  latter  two  states,  the 
eooecdidated  road  retaining  tac  name  of  the  P.,  W.  and  B.  R  R 
Suit  w«s  brought  by  a  citizen  of  Pennsylvania,  in  the  courts  of 
that  state,  against  me  P.,  W.  and  B.  R  R,  who  thereupon  removed 
the  eaae  to  Uie  federal  coort  on  the  gronnd  of  foreign  citizeDBhip. 
IldJ^  that  the  federal  oonrt  had  no  jurisdiction,  ana  that  the  suit 
should  be  remanded.  Johnson  v.  Jrhiladelphia,  etc,  R  R  Co^  9 
Fed.  Bep.  6. 

If  the  owner  of  land  is  disseised  while  in  possession,  be  may 
maintain  aa  action  of  trespass  for  the  act  of  disseisin;  and  it  is  im- 
material that  the  declaration  alleges,  as  aggravation  of  the  entry, 
ads  whidi  the  pbuntifi  is  not  permitted  to  prove 

If  the  rep^Mrt  of  a  case  states  the  nature  of  the  action,  and  that 
^the  case*^  is  reported  for  the  consideration  of  this  court,  the  dec- 
laratioa  is  ino(H|M>rated  into  the  report  Thomas  Murray  v,  Fiteh- 
bug  R  R  Co,  130  Mass.  Beports,  99. 

Where  foreign  oorp<»ations  engage  in  business  in  a  state  whose 
laws  provide  that  they  may  be  summoned  by  process  served  upon 
an  agent  in  chai^  thereof,  they  are  ^^founa"  in  the  district  in 
whi<^  such  agent  is  doing  business,  within  the  meaning  of  the  act 
<xf  CoD^resB  of  March  3,  1875,  (18  St.  at  Large,  470),  and  may  be 
served  m  that  manner  in  suits  brought  in  the  United  States  coarls. 
Mohr  and  Mohr  Distilling  Co.  v.  Ins.  Cos.  12  Fed.  Bep.  474^  fol- 
lowed. 

Sailroad  corporations  are  quasi  public  corporations,  dedicated  to 
the  public  use.  In  accepting  their  charters  they  nec^sarily  accept 
them  with  all  the  duties  and  liabilities  imposed  upon  them  by  law. 
Thus  a  quasi  public  trust  is  created  which  clothes  the  public  with 
an  int^iest  in  the  use  of  railroads,  which  can  be  controlled  by  the 
public  to  the  extent  of  the  interest  conferred  therein. 

In  the  absence  of  some  statute  providing  another  and  different 
ronedy,  courts  of  equity  have  jurisdiction  to  enforce  this  quad 
public  trust,  and  compel  railroad  corporations  to  discharge  the  duties 
imposed  upon  them  by  law ;  and  persons  injured  by  the  wrongful 
acbon  or  non-action  of  such  corporations  may  seek  redress  bj  in- 
junction, and  are  not  bound  to  resort  to  proceedings  in  mandamns 
or  to  an  action  at  law  for  damages. 

A  railroad  company  cannot  bind  itself  to  deliver  to  a  particniar 
stock-yard  all  live^ock  coming  over  its  line  to  a  certain  point,  but 
it  is  bound  to  transport  over  its  road  and  deliver  to  all  stock-yards 
at  such  point,  reached  by  its  tracks  or  connections^  all  livestock 
consigned,  or  which  the  shippers  desire  to  consign,  to  them,  npon 
the  same  terms  and  in  the  same  manner  as  under  like  conditions  it 


ADDENDA.  631 

transports  and  delivers  to  their  compietitors ;  and  the  performance 
of  this  dnfy  may  be  compelled  by  injunction  at  the  snit  of  the  pro- 
prietor of  the  stock-yards  discriminated  against.  McOoj  v,  C.y  I.^ 
St.  C.  &  C.  R  Co.,  U.  S.  0.  C,  S.  D.  Ohio,  18  Fed.  Rep.  3. 

Where,  after  the  commencement  of  an  action,  a  third  party  be- 
comes interested  in  the  litigation  by  assuming  the  liabilities  of  the 
defendant  in  respect  to  the  claim  plaintiff  is  seeking  to  enforce,  it 
is  proper  to  allow  a  supplemental  complaint  bringing  in  such  third 
party  as  a  co-defendant. 

Where,  therefore,  after  the  commencement  of  an  action  against 
a  railroad  company  upon  a  contract,  it  appeared  that.it  and  other 
companies  were  merged  in  a  new  company,  the  latter  having  as- 
sumed all  of  the  contracts,  liabilities  and  obligations  of  the  original 
companies,  heldy  that  an  order  allowing  defendant  to  file  a  supple- 
mental complaint  bringing  in  the  new  company  as  defendant  was 
properly  granted. 

Milner  v.  Milner,  2  Edw.  Oh.  114  ;  Buchanan  v»  Oomstock,  57 
Barb.  583 ;  Tiffany  v.  Bowerman,  2  Hun,  643 ;  Wattson  v.  Thibon, 
17  Abb.  Pr.  184 ;  Pinch  v.  Anthony,  10  Allen,  470,  distinguished. 
Prouty  V.  Lake  Shore,  etc.,  R.  R.  Co.,  85  N.  Y.  270. 

On  a  bill  for  relief  a^nst  a  decree  obtained  bv  fraud,  no  relief 
will  be  granted  if  complainant  had  knowledge  of  tne  facts  constitut- 
ing the  fraud,  and  in  the  exercise  of  due  diligence  might  have  made 
them  known  to  the  court  pending  the  original  suit ;  nor  if  com- 
plainant might,  by  the  use  of  due  diligence,  have  ascertained  the 
facts  and  pleaded  them  in  the  original  suit. 

A  bill  seeking  relief  from  a  decree  obtained  by  fraud  must  allege 
that  complainant  had  no  knowledge  of  the  fraud  now  alleged,  and 
no  notice  thereof  at  the  time  of  the  original  suit. 

Upon  the  question  of  notice  there  is  no  distinction  between  the 
corporation  and  its  officers  or  stockholders ;  so,  if  stockholders  were 
adyised  of  the  foreclosure  suit,  and  of  the  facts  now  charged  as 
constituting  fraud  in  the  execution  of  the  bonds  and  mortgages 
sued  on  in  the  ori^al  suit,  and  had  an  opportunity  to  intervene 
and  defend,  and  dia  not  do  so,  the  corporation  is  concluded  by  their 
laches. 

Where  the  stockholders  having  full  knowled^  of  all  the  facts  and 
&n  oi>|>ortunity  to  move  in  the  ori^nal  suit  before  decree,  or  to  file 
a  biU  immediately  upon  the  rendition  of  the  decree,  failed  to  do 
either  for  a  period  oi  four  years,  and  in  the  mean  time  the  decree 
had  been  fully  executed,  the  property  sold  thereunder  to  a  new 
company  and  the  sale  confirmed,  and  the  stock  and  bonds  of  the 
new  company  gone  into  the  market,  it  is  too  late  for  them  to  obtain 
relief  from  a  decree  alleged  to  have  been  obtained  by  fraud.  Pacific 
Hailroad  (of  Missouri)  v.  Missouri  Pacific  R.  R.  Co.,  U.  S.  C.  0., 
E.  D.  Missouri,  12  Fed.  Rep.  641. 
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A  eomphmt  by  la  administntor,  who  is  also  a  ehild  of  the  in- 
teatate,  ior  in janea  to  hia  intestate  cansin^  his  death,  which  allegee 
that,  by  means  of  siich  wrong,  the  pbdntiff  has  sustained  damages 
in  a  certain  sum,  bat  states  no  facts  to  show  peenniaiy  loss,  present 
or  prospeetiye,  resulting  from  the  death,  to  the  widow  or  relativoB 
of  the  deceased,  doea  not  state  a  cause  of  action  under  the  statute. 
Began,  Adm^  v.  Chicago  R  R.  Co^  51  Wis.  599. 


A  petition  for  a  mandamus  was  filed  in  one  of  her  courts  by  the 
State  of  Miflsiwnppi  to  oomnel  a  railroad  company,  a  corporation  ez- 
istiiiff  under  the  laws  of  tnat  State,  to  remove  a  stationary  hndgs 
irtiii^  it  had  erected  over  Pearl  Kiver,  a  navigable  stream  on  me 
line  between  Louisiana  and  Mississippi.  Thereupon  the  company 
presented  its  petition,  duly  verified,  praying  for  the  removal  of  the 
suit  into  the  Circuit  Court  of  the  United  States,  and  all^;ing  that 
the  right  to  erect,  use,  and  maintain  the  bridge  was  vestra  by  the 
company's  charter ;  that  its  maintenance  over  said  river  was  autho- 
rized by  the  act  of  Congress  approved  March  2, 1868, 15  Stat.  38; 
that  thereunder  it  became  a  ^ut  of  a  post-road  over  which  for 
several  years  the  mails  of  the  United  States  have  been  carried,  and 
that  therefore  the  suit  impugns  the  rights,  privileges,  and  franchises 
granted  by  said  act.  The  petition  was  accompanied  by  a  bond  with 
good  and  sufficient  security,  conditioned  as  required  by  the  act  of 
March  3, 1875.  18  Stat  pak  3,  p.  471.  Meldy  that  under  the  latter 
act  the  company  was  entitled  to  the  removal  praved  for. 

The  decisions  of  this  court  affirming  the  jurisdiction  of  the  courts 
of  the  United  States  in  cases  arising  under  the  laws  of  the  United 
States,  or  where  a  State  is  a  party,  cited  and  commented  on. 

The  ruling  in  Insurance  Company  v.  Dunn,  19  Wall.  214^  and 
Bemoval  Cases^  100  U.  S.  457,  that  a  party  loses  none  of  his  rights 
who,  after  fafling  to  obtain  its  removal^  contests  a  suit  on  its  merits 
in  the  State  court,  reaffirmed.  BaUroad  Co.  v.  Mississippi,  102  U. 
S.  Keports^  135. 

A  contract  between  a  railroad  company  and  individuals,  that  the 
company  will  construct  a  depot  at  a  certain  place,  and  that  upon 
its  construction  the  individuals  will  pay  to  the  company  a  certain 
sum  of  money,  is  negotiable  by  endorsement  so  as  to  vest  the  title 
thereof  in  each  endorsee  successively. 

Where  such  a  contract  has  been  signed  by  a  receiver  of  a  railroad 
company,  and  suit  is  brought  thereon  by  the  assignee,  the  authority 
of  the  receiver  to  make  such  assignment  is  involved  in  the  question 
of  the  execution  of  the  assignment^  and  can  be  put  in  issue  only  by 
a  denial  under  oath. 

When  a  party  agrees  to  pay  a  railroad  company  a  certain  sum  of 
money  on  me  completion  by  the  latter  of  a  depot  building  at  a 
certain  place,  he  is  entitled  to  notice  of  such  completion  before  snit 
can  be  brought  to  enforce  payment  under  the  contract 
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A  special  finding  embraces  only  the  facts  proved  npon  a  trial, 
and  all  issues  not  determined  bj  tlio  facts  found  must  be  regarded 
as  not  proven.    Vannoy  v.  Duprez,  72  Ind,  26. 

The  Superior  Court  may,  in  its  discretion,  under  the  Gen,  Sts. 
c  43,  §  40,  set  aside  a  verdict  of  a  sheriff's  jury  on  a  petition  for 
damages  for  land  taken  for  a  railroad,  where  questions  of  law  are 
reserved  at  the  trial,  and  fail  to  be  certified  to  the  court  by  reason 
of  the  death  of  the  officer  presiding  at  the  trial,  and  without  any 
faalt  of  the  party  requesting  such  questions  to  be  certified ;  and  no 
exception  lies  to  an  order  made  in  the  exercise  of  this  discretion. 
But  where  a  judge  does  not  exercise  his  discretion,  and  rules,  as 
matter  of  law,  upon  the  evidence,  that  a  party  is  entitled  to  a  new 
trial,  his  ruling  may  be  revised  by  this  court  on  a  bill  of  excep- 
tions. Wamesit  Power  Co.  v.  Lowell,  etc,  K.  E.  Co.,  130  Mass. 
445. 

The  city  of  New  Orleans  has  no  power  under  its  charter  and  the 
laws  of  Louisiana  to  grant  to  a  street  railroad  company  the  sole  and 
exclusive  right  to  the  use  of  the  public  streets  of  tlie  city  for  a 
street  railroad. 

When  the  city  of  New  Orleans  has  made  a  contract  granting  to 
a  street  railroad  company  certain  franchises  to  nin  and  maintam  a 
railroad,  and  binds  herself  not  to  grant  similar  franchises  over  the 
same  streets  to  anv  other  company  or  person  during  the  period  of 
Baid  contract,  she  is  not  thereby  estopped  from  granting  to  others 
the  privilege  of  running  lines  across  any  of  the  streets  mentioned 
in  the  contract,  nor  for  such  short  distances  alon^  such  streets  ne- 
cessary to  Tozke  connections  and  turn-outs  for  otner  lines  running 
mainly  along  other  streets  and  between  entirely  different  termini. 
New  Orleans  City  E.  Co.  v.  Crescent  City  E.  Co.,  U.  S.  C.  C,  E. 
D.  La.,  12  Fed.  Eep.  808. 

An  action  to  recover  real  property  is  not  within  the  purview  of 
the  act  of  1875  (chap.  49,  Laws  of  1875),  authorizing  actions  to  be 
brought  by  the  people  of  the  State  to  recover  "  money,  funds, 
credits  ana  property^'  held  by  public  corporations,  boards,  officers 
or  agents  for  public  purposes,  which  have  been  wronrf ally  con- 
verted or  disposed  of ;  the  word  "  property"  associatea  with  the 
preceding  words  of  specific  description  in  the  act  is  to  be  construed 
as  referring  to  property  of  the  same  general  character. 

The  said  act  was  not  intended  to  confer  jurisdiction  to  review 
by  means  of  an  action  as  therein  prescribed  the  proceedings  of 
towns  in  town  meetings  or  to  set  tnem  aside  upon  the  allegation 
that  the  action  of  a  town  meeting  was  produced  by  corruption,  in- 
timidation, or  violence. 

Accordingly  hddy  that  an  action  by  the  people  was  not  maintain- 
able under  said  act  to  recover  lands  of  a  town,  the  title  to  which,  it 
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was  aUeged,  Lad  been  wrongfully  aeqoired,  through  the  wrongfnl 
interferenoe  of  its  servants  and  agents  with  the  action  of  a  town 
meeting ;  they  procoring  the  passage  of  a  vote  authorizing  the  eon- 
vejance  of  tlie  lands  for  a  grossly  inadeonate  sum,  by  the  action  of 

rsons  not  legal  or  qnalined  voters.     People  v.  New  York,  etc, 
R  Ca,  84  N.  Y.  565. 

ff 

A  statute,  which  obliged  several  railroad  corporations  having 
their  tracks  in  a  city  to  unite  in  one  station,  and  provided  for  the 
disoontinuanee  of  some  of  the  existing  tracks,  and  the  extension  by 
the  city  of  a  street  therein,  enacted  that  the  dty  should  maintain  a 
suitabfe  trade  upon  the  extension  of  the  street,  or  partly  upon  the 
extension  and  ptftly  upon  the  discontinued  railroad  location,  to  be 
connected  with  the  tracks  of  one  or  more  of  the  railroads  in  the 
city,  ^  fcH*  the  accommodation  of  the  business  establishments  on  the 
line  of  said  extension  which  were  accommodated  by  the  tracks  of 
a  certain  railroMl  when  the  act  was  passed.  JBela^  that,  after  the 
city  had  in  its  discretion  constructed  a  track  for  the  purposes  named, 
this  court  could  not,  on  a  petition  for  a  writ  of  mandamus,  exercise 
a  supervisory  power  over  the  mode  in  which  it  was  done,  and  de- 
termine whether  a  track  in  another  place  would  better  accommo- 
date the  petitioner,  ^ice.  Barton  and  FalesMadiine  and  Iron  Co. 
o.  City  of  Worcester,  130  Mass.  575. 

Section  3  of  the  act  of  January  16th,  1860  (Acts  1860,  p.  52), 
iriioeby  it  was  enacted  that  no  street  railway  should  be  constnicted 
in  the  city  of  St  Louis  nearer  to  a  parallel  railway  than  the  third 
parallel  street,  was  not  repealed  by  the  act  of  February  15th,  1864 
(Acts  1864,  p.  446X  nor  by  the  act  of  March  19th,  1866  (Acts 
1865-^,  pi  283,  art  4,  §  1,  ckuse  51),  nor  by  the  act  of  March  13, 
1867  (Acts  1867,  p.  62,  art  4,  §  1),  nor  by  the  act  of  March  4^1870 
(Acts  1870,  p.  463,  art  3,  §  1,  cl.  5,  9,  16,  and  art  12,  §  8),  nor  by 
article  10,  section  1,  of  the  present  charter  of  the  city  of  St  Louis 
(R.  S.  1879,  p.  1616).  Neither  has  the  municipal  assembly  of  said 
dty  the  power  to  repeal  said  section  3.  St  Louis  R.  B.  Go.  v.  South 
St  Louis  R  R  Co.,  72  Mo.  67. 

The  fund  in  the  hands  of  a  county  treasurer,  arising  from  a  tax 
voted  by  a  township  to  aid  in  the  construction  of  a  raiboad,  where 
the  railroad  company  has  forfeited  all  right  to  the  same,  under  sec- 
tion 18  of  the  raihroad  aid  act  of  May  12th,  1869,  IRS.  1876,  p. 
736,  and  sections  1  and  2  of  the  snpplemental  act  of  December 
24th,  1S72  (Acts  1872,  p.  56),  it  not  naving  been  diverted  into  the 
township  funds,  belong  to  the  township,  unless  it  has  been  de- 
manded by  the  taxpayers  of  the  township  within  two  years  after 
the  passage  of  the  act  of  1872,  or  within  two  years  after  the  for- 
feiture thereof  by  the  railroad  company ;  and  such  demand,  being 
matter  of  defoice,  need  not  be  n^atived  in  the  complaint  in  an 
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action  by  a  towiuihipy  afisinst  a  county,  lb  recover  a  tax  voted  hj 
the  township.  Centre  Township  v.  &)'ard  of  Oommissioners  of 
Marion  County,  70  Ind.  562. 

Under  the  provision  of  the  constitution,  that  the  legislature  can- 
not authorize  a  municipal  corporation  to  tax  for  its  own  local  pur- 
poses lands  lying  beyond  the  corporate  limits,  the  legislature  has 
power  to  attach  outside  territory  to  the  territory  of  a  town  and 
erect  the  territory  so  attached,  together  with  the  territory  of  the 
town,  into  a  district,  and  authorize  the  district  so  formed  to  vote  a 
subscription  to  the  stock  of  a  street  railroad,  and  issue  bonds  in 

Sayment  thereof,  and  an  act  to  this  effect  is  constitutional.    Hen- 
eraon  v.  Jackson  County,  U.  S.  C.  C,  W.  D.  Mo.,  E.  D.,  12  Fed* 
Kep.  676. 

Section  3,  of  the  act  of  December  24:th,  1872,  Acts  1872,  p.  56, 
releases  a  taxpayer  from  the  payment  of  a  tax  voted  and  levied  by 
a  county,  under  the  act  of  May  12th,  1869,  1  E.  S.  1876,  p.  736,  to 
aid  in  the  construction  of  a  railroad,  where  the  same  had  been  for* 
feited  by  the  railroad  company. 

Act  of  1873 — Sections  1  and  2  of  said  act  of  December  24th, 
1872,  were,  perhaps,  repealed  by  the  act  of  January  30th,  1873, 
Acts  1873,  p.  184. 

Act  of  1875 — Forfeiture  by  Failure  to  Complete  Boad. — Enjoin- 
iDg. — ^Where  a  railroad  company,  to  which  an  appropriation  to 
build  its  road  had  been  duly  voted  by  a  county,  and  placed  upon  the 
duplicate  more  than  three  years  prior  to  the  passage  of  the  act  of 
March  11th,  1875,  Acts  1875,  Reg.  Sess.  p.  121,  had  failed  during 
all  that  time  either  to  complete  its  road,  or  to  obtain  further  time, 
such  appropriation  became  forfeited,  and  the  collection  of  such  tax 
oould  oe  enjoined  at  the  suit  of  a  taxpayer.  Indianapolis,  etc.,  R. 
R.  Co.  V.  Commissioners  of  Tipton  Co.,  70  Ind.  385. 

In  an  action  to  enjoin  the  collection  of  a  tax  levied  as  an  appro- 
priation to  a  railroad  company,  the  coniplaint  may  set  out  the  pro* 
ceedings  resulting  in  the  levying  of  such  tax,  and  then,  in  the  same 
paragraph,  state  separately  each  cause  of  objection  to  the  tax.  And 
then  the  defendant  may  demur  or  plead  to  each  specification  of 
objections,  as  to  separate  paragraphs  of  complaint.  Consequently, 
his  motion  to  cause  the  complaint  to  be  separated  into  as  many 
paragraphs  as  there  are  such  specifications  should  be  overruled. 

In  such  action,  the  answer  set  out  a  copy  of  a  notice  of  said  election, 
and  alleged  that  legal  notice  had  been  duly  given  by  publication  and 
posting.  It  also  set  out  a  copy  of  the  county  auditor's  certificate 
that  publication  had  been  made,  and  that  he  had  delivered  ten 
copies  of  such  notice  to  the  sheriff  for  posting.  It  also  set  out  the 
sheriff's  return  that  he  had  posted  such  notices  at  ten  public  places, 
in  the  township,  three  weeKs  prior  to  the  election. 
6A.&E.  R  Cas.-40 
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JSUdf  on  denmmr,  thit  such  oertificftte  and  retam  sofficientlj 
identify  the  Dotiee. 

An  election  faaTuig  been  held  in  each  of  several  townfihipe,  hav- 
ing only  one  voting  precinct,  as  to  a  proposed  appropriation  to  the 
same  railroad,  the  inspectors  of  each  township  afterward  met 
j<Mntlv  with  the  auditor  and  canvassed  the  vote  of  each  township. 

BM^  that,  under  section  8,  of  the  act  of  Maj  12th,  1869, 1  R 
8. 1876,  p.  736,  the  inspector  and  judges  of  each  township,  or  some 
two  of  them,  acting  only  for  their  own  township,  were  necessary 
to  oonstitnte  the  l^al  board  of  canvassers  of  the  vote  thereof. 

Mdd^  also,  tluit  the  fact  that  the  inspectors  of  the  elections  held 
in  the  other  townships  aided  in  canvassing  the  vote  of  any  such 
township  neither  aided  nor  invalidated  sn(m  canvass,  and  that  such 
canvass  stood  simply  as  one  made  by  the  proper  inspector,  aided 
bj  the  eoimty  anoitor  as  his  clerk. 

Sdd^  also,  that  neither  the  election  nor  the  tax  voted  and 
levied  were  invalidated  by  snch  irr^nlar  canvasa  Mustard  v. 
Hoppeasy  69  Ind.  3S4. 

The  ads  of  de  &6to  deputy  assessors,  in  ndsiDg  the  valuation 
of  |jn>pertv  listed  for  taxes,  are  not  rendco^  invalid  because  they 
may  have  been  legally  disqualified  from  acting  as  deputies  by  rea- 
0on  of  their  holding  other  oflScea 

When  a  question  of  valuation  for  taxation  has  been  once  regn- 
hify  referred  to  the  proper  board  of  equalization,  the  valuation  of 
that  tribunal  is  final 

A  deputy  assessor,  who  was  also  a  county  commissioner,  sat  as  a 
member  of  a  board  of  equalization  to  revise  the  assessment  of  prop- 
erty for  taxes,  to  which  board  the  question  of  valuation  was  re- 
ferred on  the  protest  of  a  taxpayer.    jSdA— 

1.  The  acti<Hi  of  the  board  oi  equalization  was  not  void,  the  tax- 
payer not  objecting  at  the  time  to  the  deputy  assessor  oonstitnting 
m  portion  of  the  board,  and  it  not  being  shown  that  there  was  not  a 
quomm  of  the  board  without  the  deputy  assessor. 

A  charee  in  a  petition  for  injunction  to  restrain  the  collection 
of  taxes,  mat  the  board  of  equalization  added  to  the  assessment 
woperty  not  owned  by  the  taxpayer,  will  be  disregarded  when  it 
IS  at  the  same  time  shown  that  tj^e  amount  of  taxes  first  asseesed 
against  the  taxpayer  for  the  same  species  of  property  is  not  there- 
by increased  by  the  board  of  equalization. 

*  The  limitation  imposed  by  the  constitution  of  1876«  on  the  power 
of  counties  to  levy  taxes,  applies  only  to  the  erection  of  pnblic 
buildinga.  For  the  purpose  of  paying  the  interest  and  providing 
a  sinking  fund  to  satisfy  any  indebtedness  existing  at  the  adoption 
of  the  constitution  of  1876,  counties  are  authorii^  to  levy,  assess 
and  collect  taxes  to  the  necessary  amount  Const,  art.  XI,  sec.  6; 
art  1^1,  sea  9. 


ADDENDA,  637 

Though  the  tax  authorized  by  act  of  the  15th  legifilatnre  (ch. 
80,  pp.  89,  90)  to  pay  indebtedness  to  teachers,  was  one  on  school 
districts  separately,  and  not  on  counties,  yet  where  a  tax  of  one- 
sixth  of  one  per  cent  was  levied  on  the  entire  county,  and  that  was 
the  amount  due  from  each  school  district  after  comparing  the  in^ 
debtedness  of  the  district  with  the  amount  of  its  taxable  property, 
the  tax,  though  irregular,  was  sustained.  Texas  &  Pacihc  K.  B. 
Co.  V.  Harrison  Co.,  54  Texas,  120. 

This  court  concurs  in  opinion  with  the  Supreme  Court  of  Illi- 
nois that  sect.  5  of  art.  9,  of  the  Constitution  of  that  State  of  1848 
imposes  a  limitation  on  the  power  of  the  legislature  to  authorize 
taxation  by  the  municipal  corporations  or  the  political  subdivisions 
of  the  State. 

A  congressional  township  is  by  the  laws  of  Illinois  merely  a  cor- 
poration  for  school  purposes,  it  cannot,  therefore,  subscribe  for 
stock  in  a  railroad  company,  and  issue  its  bonds  in  payment,  nor 
levy  a  tax  upon  persons  and  property  within  its  jurisdiction,  to  aid 
in  building  railroads.    Weigntman  v,  Clark,  103  IT.  S.  255. 

A  party  who,  under  proceedings  to  enforce  the  statutory  lien  of 
the  State  of  Tennessee,  purchases  a  railroad  does  not  acquire  there- 
with the  immunity  from  taxation  thereon  which  the  rauroad  com« 
pany  possessed. 

Where  the  case  stands  on  demurrer  to  his  bill,  which  prays  that 
the  collection  of  taxes  on  the  property  be  restrained,  and  avers  that 
the  sale  was  under  those  proceedings,  this  court  will  not,  in  the  ab- 
sence of  a  particular  allegation  to  the  contrary,  presume  that  the 
sale  embraced  anything  not  covered  by  that  lien.  Morgan  v.  Louift- 
iana  (93  U.  S.  217)  cited  and  approved.  Wilson  v.  Games,  108 
TJ.  S.  Reps.  417. 

Where  a  lot  is  returned  by  a  railroad  company  in  its  list  as  being 
tised  for  tracks,  side-tracks,  etc.,  in  connection  with  the  road 
and  for  railroad  purposes,  and  the  board  of  equalization  assess  the 
8ame,  upon  whicn  the  taxes  are  levied  and  paid,  an  assessment  by 
the  local  assessor  of  the  same  lot  will  be  a  double  assessment,  and 
the  tax  extended  upon  the  latter  assessment  will  be  illegal. 

Where  only  a  portion  of  a  lot  is  used  for  railroad  pui'poses,  to 
that  extent  it  is  properly  returnable  to  the  board  of  equalization  for 
assessment,  and  if  any  portion  is  not  used  as  railroad  track,  and  is 
properly  assessable  by  the  local  assessor,  he  should  so  describe  it  as 
not  to  embrace  any  portion  of  that  which  is  assessable  as  track,  and 
thus  avoid  a  double  assessment.  Chicago,  etc.,  R.  R.  Co.  v.  People  ex 
^L,  Weber,  99  111.  464. 

A  county  treasurer,  by  public  advertisement,  called  for  the  pay- 
nient  of  a  railroad  subsmption  tax,  and  threatened  to  enforce  its 
<»llection  by  levy  and  sale.    Under  this  call,  a  taxpayer  paid,  un- 
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do-  jvolttt,  the  amomt  denunded  of  him,  and  then  brought  action 
f or  itB  reooTCiy  under  the  proTisionsof  ^^An  act  to  facilitate  the  col- 
lectioo  of  tazea."  16  Stat.  785.  At  the  trial,  the  conntj  treasnrer 
tettified  that  he  had  been  forbidden  bv  the  eomptroller-^neral  to 
enter  theee  raihxMul  safaecription  assessments  upon  the  tax  dnplicate, 
and  that  he  eoUected  onlj  as  agent  for  the  railroad  company. — Hddy 
that  the  presiding  judge  erred  in  granting  a  nonsuit  Cade  v* 
Perrin,  U  Sfaand.  1. 

The  result  of  a  suit  for  the  taxes  of  particular  years  is  not  res 
judicata  in  suhseouent  suits  between  the  same  parties  for  taxes  of 
other  yean»  and  the  decisions  upon  legal  questions  arising  in  the 
first  ease  are  impratant  only  as  precedents. 

Where  a  statute  requires  a  corporation  to  be  taxed  at  a  certain 
rate  iqioii  its  eanital  and  on  loans  employed  in  the  State,  and  the 
AuditorGenoil  merely  computes  the  amount  of  the  tax  on  the 
basis  of  reports  made  to  him  oy  the  company,  but  without  passing 
judgment  upon  their  correctness,  the  State  is  not  precluded  from 
enfordii^  payment  of  the  correct  amount 

The  State  is  not  ccmduded  by  the  mere  non-action  of  one  of  its 
officers,  if  he  has  not  ascertained  the  facts  and  passed  judgment 

terest  dej 


Whoe  both  parties  desire,  and  the  public  interest  demands,  that 
m  court  pass  upon  the  merits  of  a  case,  and  preliminary  objections 
do  not  ffo  to  tne  jurisdiction,  the  main  case  may  be  disposed  of. 

A  lauway  company  is  taxed,  not  for  the  face  of  the  bonds  upon 
whidi  it  negotiates  a  loan,  but  for  the  amount  of  the  loan. 

Sto^  diTidcaads  and  issues  of  stock  proportioned  to  that  pre- 
TMMialy  held  by  shareholders,  must  stand  on  the  same  footing  with 
original  stock,  and  should  be  taxed  as  far  as  it  is  considered  paid  in. 

The  general  railroad  law,  in  permittii^  the  consolidation  of  rail- 
rottd  companies  within  the  State  with  others  beyond  its  boundaries, 
contemplates  leaying  the  domestic  company  in  its  original  position 
as  to  stock  and  loans,  and  annexing  to  its  capital  and  loans  those 
additions  which  are  made  proportional  to  the  original  amounts. 

Interest  upon  money  withheld  is  allowed  either  because  there  is 
an  express  or  implied  promise  to  pay  it,  or  as  damages ;  but  no 
prcMmse  can  be  implied  until  the  principal  f  aUs  due,  and  it  is  not 
allowable  as  damages  if  there  has  been  no  final  understanding  as  to 
how  much  is  to  be  paid. 

Interest  upon  the  amount  of  a  tax  which  it  is  claimed  should 
have  been  paid,  cannot  be  allowed  where  the  amount  claimed  has 
never  been  levied  and  is  not  therefore  in  default  Lake  Shore,  etc^ 
B.  K  Go. «.  State,  44  IGcL  193. 
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Thb  node  of  dtation  of  the  Tolumes  of  the  American  and  English  Railroad 
Cues  will  be  as  follows: 

0  Am.  and  Eng.  R  R  Caa. 


ASEMT, 

1.  Whether  the  station  agents  along  the  line  of  a  railway  ha^e  authority  to 
bind  the  company  by  contracts  to  furnish  cars  for  the  transportation  of  prop- 
erty is  a  question  of  fact  and  not  of  law,  nor  can  courts  take  Judicial  notice 
that  such  agents  possess  such  power,  or  are  held  out  to  the  world  as  possess- 
ing it;  and  it  is  error  to  reject  testimony  offered  to  prove  they  have  such 
power.    Wood  v,  Chicago,  etc.,  R  R  Co.  814. 

8.  The  law  will  r^^d  station  agents  as  f  ully^  authorized  to  make  contracts 
for  future  transportation  of  property,  and  there  is  no  necessity  for  the  shipper 
to  prove  that  tiie  station  agent  was  authorized  by  the  railroad  company  to 
make  the  contract  for  transportation.    Id. 

S.  8.,  the  regular  wnt  of  the  defendant  at  a  certain  depot,  lived  three  miles 
from  the  depot,  and  T.  lived  at  the  depot  for  two  ^^ears  prior  to  the  brining 
of  the  action,  and  discharged  the  duties  of  agent  in  receiving  and  forwarding 
freight,  selling  tickets,  etc.,  all  of  which  was  done  in  the  name  of  S.  and  with 
the  knowledge  and  acquiescence  of  defendant.  It  was  held,  that  T.  was  the 
agent  of  defendant,  and  that  defendant  was  bound  by  any  act  of  his  within  the 
scope  of  the  authority  impliedly  given.  Elatzenstein  v.  Raleigh,  etc.,  R  R.  Co. 
464. 

4.  Plaintiff,  station  agent  of  a  railroad  company,  sues  the  company  in  dam- 
aj^  for  breach  of  an  alleged  contract  in  failing  to  furnish  a  train  for  an  excur- 
sion. Upon  correspondence  had,  the  company  supposed  the  train  was  intended 
for  a  third  party  and  agreed  to  supply  it  on  certain  terms,  but  afterwards  re- 
fused on  discovering  that  plaintiff  was  attempting  to  procure  it  for  his  own 
benefit  HM,  that  plaintiff  could  not  from  his  fiduciary  relation  towards  the 
company  enter  into  a  binding  contract  with  it  for  such  purpose,  unless  it  amed 
thereto  after  being  fully  adVued  of  all  the  circumstances.  JPegram  v,  Charlotte, 
etc.,  R  R  Co.  470. 

See  Cabbieb,  68,  85,  86. 

AILOTXEVT  07  STOCK,  492. 

See  Corporation,  1. 

AinCALB. 

1.  A  demand  in  writing  only  for  value  of  stock  is  not  sufficient.  The  defend- 
^t  need  not  allege  that  it  was  free  from  all  fault  or  negligence.  Central  Branch 
u.  P.  R  R  Co.  e.  Walters,  680. 

5.  A  railroad  is  bound  to  fence  against  stock  on  the  highway.  Evansville, 
«tc.,  R  R  Co.  V.  Barbee,  680. 

.  3.  Recovery  can  be  had  only  for  the  value  of  stock  of  the  time  of  killing.  No 
interest  can  he  added.    Houston,  etc.,  R  R  Co.  v,  Muldrow,  680. 

4.  Where  the  owner  of  stock  is  guilty  of  contributory  negligence,  he  cannot 
recover.    Kansas  City,  etc.,  R  R  Co.  v.  McHenry,  681. 

^»  The  owner  of  stock  cannot  recover  for  injuries  resulting  alone  from  his 
<^ncurrent  disregud  of  statute  obligations.    Kansas  Pacific  R  U.  Co.  v,  Landis, 
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GOvnevoB  cav  takb  a  sxw  vol  op  labsv  tbox  the  ookpast 

WITH  WHICH  HE  HABB  A  THBOVGH  OOHTBAOT  SYSV  THOVeH  THK 
eOOlMI  HAYS  PAfllED  BBTOIB  ITS  UHX,  868. 

See  Cabbheb,  80. 

WHEV  A  OOXPAST  WILL  BB  B8T0FPBD  FBOX  THB  A88EBTI0B  OF  FACTS 
THAT  WOULD  DBIBAT  A  TBAB8FBB  OB  PBOFBBTT  BT  A88I0BXBBT  OB 
A  BILL  OB  LABBB,  486. 

SeeCABBiEB,  66. 


SeeCABBiEB,  78L 


THB0U6H, 

BOBOBBT  OB. 

See  Cabbheb,  77. 

GOODS  HOT  BBUYBBSD. 

SeeCABBiEB,  8S. 

BOBAFEDE  HOLDEE OB  BOBDS. 

SeeBoBD. 

BOBBS. 

1.  The  issuing  of  bonds  is  presumptive  that  they  aie  regular,  and  a  bona-fide 
holder  is  not  bound  to  look  behind  the  question  of  power.  Burr  «.  Chariton 
Co.  584. 

8.  An  order  by  a  board  of  county  commissioners  is,  in  effect,  a  decision  as  to 
all  the  material  questions  alleged  in  and  presented  by  a  petition  for  township  aid. 
Such  decision  cannot  be  attacked  collaterally  by  a  taxpayer.  Lawrence  Co.  «. 
Hall,  585. 

S.  There  can  be  no  authority  to  issue  aid  bonds  until  the  whole  extension  or 
branch  is  located.    Mellen  v,  Lansing.  585. 

4.  The  power  to  issue  bonds  la  confined  to  towns  in  any  ooun^  through  or 
near  which  said  railroad  or  its  branches  may  be  located.    Mellen  «.  Lansing,  585. 

5.  A  holder  of  income  bonds  is  entitled  in  equity  to  an  account  of  the  net 
earnings.    Moigan  o.  Union  Pacific  R  R.  Co.  586. 

6.  A  bona-fide  holder  of  bonds  is  not  obliged  to  show  that  the  assent  of  a 
majority  of  the  taxpayers  has  been  obtained.    McCall  v.  Himoock,  586. 

7.  The  right  of  an  Indiana  railroad  connected  with  an  IlUnois  railroad  to 
reoelYe  township  aid,  sustained.    Paris  v.  Renolds,  587. 

8.  An  action  cannot  be  brought  by  State  to  reriew  proceedings  of  towns  in 
granting  aid  to  railroads.    People  «.  N.  T.,  etc.,  R  R  Co.  688. 

9.  Funds  Yoted  to  railroad  where  the  rieht  to  has  been  forfeited,  belong  to 
the  town  unless  claimed  within  two  years  oy  the  taxpayers.  Centre  v.  Manon^ 
685. 

10.  A  legislature  has  power  to  add  adjacent  territory  to  a  town,  and  consti- 
tute the  whole  a  district  for  tbe  purpose  of  voted  aid  to  railroads.  Henderson 
«.  Jackson  Co.  625. 

11.  Manner  of  holding  election  to  Tote  railroad  aid,  considered.  Mustard  v. 
Hoppers,  626. 

12.  A  congressional  township  cannot  YOte  railroad  aid.    Wei^^tman  v,  Clarke 


B] 

See  Master  abd  Sbbvabt. 

nAKB8,189. 

See  Nbgligebgb,  46. 

BBIME,  TBE8PA88BE  OB,  1. 

See  Nbolioencb,  1,  2,  6. 

SVBDBB  OB  PEOOB. 

See  Plsadikg  aio)  Pbactigb. 
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1.  Cattle  bdongliig  to  tlie  ^intiiEB  were  received  from  tfie  B.  and  O.  &  R 
Go.  at  Baltimore,  by  tbe  P.  W.  and  B.  R  R  Ca,  to  be  tnmnwrted  OTer  Hb 
road.  Am  actkm  waa  brought  b3r  the  plaintUEs  agaixut  the  P.  W .  and  B.  R  R. 
Go.,  UDon  the  common  law  liatnlity  of  the  latter  as  a  common  carrier,  to  re- 
coTer  aamacea  reealting  from  an  aUeged  delaT  in  the  tnuuportatian  of  citU^  on 
the  part  of  Uie  defendant  The  dedwation  aliased  that  the  cattle  were  receiTed 
by  the  defendant  on  the  98th  of  Jolj,  1878,  aboat  the  hoar  of  four  o'dock  p.m., 
and  were  by  it  detained  upon  its  road  in  Baltimore  until  about  half -past  twelve 
o'clock  A.]!.,  of  the  mommg  of  Monday,  July  29,  1878.  On  demurrer,  it  was 
Add: 

1.  That  althoo^  the  dechuation  did  not  allege  that  the  catae  were  deliv- 
ered to  the  defendant  on  Sunday,  it  was  the  duty  of  the  court  to  notice  the 
days  of  the  week  upon  whidi  particular  dajrs  of  the  month  fall;  and  hence 
the  court  knew  without  other  averment  that  the  28th  of  July,  1878,  was  Son- 
day.  And  in  the  regular  division  of  time,  Sunday  embraces  all  of  the  twenty- 
four  hours  next  ensuing  the  midnight  of  Saturday. 

2.  That  the  Sunday  law,  as  found  in  the  Maryland  Code,  art.  80,  sec.  178, 
had  no  implication  to  the  case  whatever. 

8.  That  according  to  the  principles  of  the  common  law,  applicable  to  com- 
mon earners^  the  defendant,  having  accepted  the  stock  to  be  transported  over 
its  road  in  the  usual  course  of  transit,  it  at  once  became  its  duty  to  forward 
the  same  without  unnecessary  delay  or  detention. 

4  That  its  obligation  was  to  carry,  according  to  its  public  profession,  and 
tbe  conveniences  at  its  command.  And  if  injury  were  sustained  by  reason 
of  any  neglect  of  this  duty,  or  other  wrongful  act  m  the  carryinjj^  and  delivery 
of  the  cattle,  the  fact  of  their  haviiu;  be^  received  to  be  earned,  or  having 
been  carried  on  Sunday,  could  afford  no  excuse  to  the  defendant^  or  exonera- 
tion from  liability. 

6.  That  the  carrying  forward  of  the  cattle  by  the  defendant  on  Sunday  was 
not  illml;  it  was  fairly  and  Justly  a  work  of  necessity,  and  therefore  ex- 
cepted from  the  operation  of  the  statute. 

6.  That  even  upon  the  supposition  that  the  plaintiffs  were  violating  the  tew 
in  having  their  cattle  transported  on  a  Sunday,  the  defendant  could  not  avail 
itself  of  such  infraction  of  the  law  by  the  plamtiffs,  as  a  defence  to  an  action 
for  the  consequences  of  a  wrong  or  n^ligence  of  its  own.  Phila.,  etc.,  R  R 
Go.  e.  Lehman,  lOS. 

t.  The  cattle  in  question,  after  being  received  from  the  B.  and  0.  R  R  Co., 
were  carried  by  the  defendant  over  its  road  to  Philadelphia,  and  there  delivered 
to  the  P.  R  R  Co.,  b/  which  they  were  carried  to  Jersey  City  Stock  Yards, 
their  place  of  destination.  They  reached  there  too  late  for  the  market  on  Hon- 
dav,  and  were  not  sold  until  Wednesday,  which  was  the  next  market  day.  The 
defendant  ran  no  r^ular  freigjit  trains  on  Sunday  during  the  suminer  of  1878. 
But  special  trains  were  run  on  Sunday  for  the  accommodation  of  the  cattle  trade, 
by  an  arrangement  with  the  B.  and  O.  R  R  Co. ;  and  the  usual  conne  of  deal- 
ing, as  between  the  two  companies,  was  for  the  B.  and  O.  R  R  Go.  to  give 
notice  by  telegraph  on  Saturday,  and  again  on  Sunday  morning,  of  what  cattle 
there  would  be  lor  transportation  over  the  defendant  s  road  during  the  day  of 
Sunday.    Bdd: 

1.  That  it  was  a  question  to  be  submitted  to  the  jury,  upon  all  the  proof  in 
the  cause,  to  determine  whether  according  to  the  ordinary  extent  and  usoal 
course  of  the  cattle  trede  on  Sunday  over  the  defendant's  road  from  Baltimore, 
and  the  notice  given  the  defendant's  asents  of  the  approach  of  trains  for  trans- 
portation on  Sunday,  the  28th  of  July,  the  defendant  had  made  reasonable 
provision,  and  exerted  due  care  and  diligence,  to  guard  against  delay  in  for- 
warding the  cattle  trains  that  might  be  received  from  the  B.  and  O.  R  R  on 
that  day;  or  whether  upon  tbe  receipt  of  such  notice  as  was  given,  the  requi- 
site means  or  equipment  could  have  been  provided,  by  reasonable  exertion,  to 
take  forward  the  plaintiffs'  cattle,  without  the  delay  tnat  actually  occorred. 

2.  That  if  the  oefendant  provided  reasonable  equipment  to  meet  tbe  requirs- 
ments  of  the  Sunday's  transportation  in  the  usual  course,  upon  the  notice  re- 
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cdved,  and  the  plAintifRB*  cattle  were  carried  forward  and  delivered  with  due 
diHeence,  and  as  much  expedition  as  was  practicable  under  the  circumstances 
of  Ube  cane,  the  defendant  was  not  liable  for  the  unavoidable  delay;  that  is  to 
say,  a  delay  that  could  not  have  been  avoided  by  the  exercise  ox  reasonable 
prseantion  and  diligence. 

8b  But  on  the  other  hand,  if  the  day  could  have  been  avoided  by  the  use  of 
due  diligence,  and  the  making  of  proper  effort  to  send  forward  the  cattle  with 
ready  and  convenient  despatdi,  and  injury  resulted  from  a  failure  in  that  re- 
spect, the  defendant  was  liable  therefor. 

4.  That  the  duty  to  deliver  safely,  and  the  duty  to  deliver  in  due  time,  were 
distinct  obligations.  The  time  of  delivery  was  often  a  matter  of  distinct  con- 
tract: but  when,  as  in  this  case,  there  was  no  express  contract,  there  was  an 
implied  obligation  to  deliver  within  a  reasonable  ume;  and  that  meant  a  time 
within  which  the  carrier  could  deliver,  using  all  reasonable  exertion,  and  tak- 
mg  all  reasonable  precaution  to  avoid  delav. 

5.  That  as  it  was  sought  to  charge  the  defendant  with  the  consequences  of 
the  delay,  and  the  failure  to  use  such  degree  of  dili^nce  in  forwarding  the 
cattle  as  would  have  secured  their  arrival  at  Jersey  City  in  time  for  the  cattle 
market  of  Monday,  the  29th  of  July,  it  was  material  and  necessary  that  it 
should  be  shown  that  the  defendant  had  knowledge  of,  or  from  the  circum- 
stances of  the  case  and  the  course  of  the  trade  it  might  have  reasonably  been 
inferred,  that  the  cattle  were  intended  for  the  market  of  that  day. 

6.  That  it  ought  to  have  been  submitted  to  the  jury  to  find  whetlier  the  de- 
fendant had  made  proper  exertions,  and  used  due  and  reasonable  dili^nce, 
under  all  the  circumstances  of  the  case  to  avoid  all  unnecessary  delay  m  the 
transportation  of  the  cattle;  or  whether  the  cattle  could  have  been  carried  for- 
ward with  greater  expedition  and  destpatch  than  they  were,  by  the  use  of 
reasonable  precaution  and  diligence  on  the  part  of  the  defendant,  under  the 
circumstances  in  reference  to  which  it  was  called  upon  to  act. 

7.  That  if  the  defendant  had  been  euilty  of  such  negligence  in  the  transpor- 
tation of  the  stock  as  to  render  it  liable,  it  could  not  relieve  itself  by  showing 
that  a  connecting  road  might  have  made  up  for  its  default 

8.  That  the  mere  fact  that  the  plaintiffs'  agent  had  knowledge  of  what  had 
be^  done  or  of  what  was  being  done  in  regard  to  the  cattle,  and  their  desti- 
nation, could  in  no  manner  affect  the  defendant's  liability  for  failure  or  neglect 
in  the  discharge  of  its  duty  as  carrier.    Id. 

8.  A  railroad  company  is  engaged  in  a  work  of  necessity  when  running  its 
trains  on  the  Sabbath  to  carrv  passen^rs,  or  live  stock,  or  merchandise,  if  such 
work  is  necessary  for  the  public  service,  and  to  enable  it  to  discharge  its  duties 
and  obligations  to  the  public,  and  to  comply  with  its  contracts  as  a  carrier  for 
lure.    ComYnonwealth  v.  Louisville,  etc.,  K.  R  Co.  216. 

4.  €k>od8  belonging  to  the  wife,  and  consigned  to  her  at  Atchison,  Kansas, 
were  delivered  to  a  carrier  at  Chicago  by  the  husband,  who  had  authority  to  so 
deliver  the  same  and  contract  for  their  transportation.  After  their  delivery  to 
the  carrier,  they  were  attached  in  an  action  asainst  the  husband  and  taken  pos- 
session of  by  an  ofBcer,  and  upon  the  husband  going  to  the  office  of  the  carrier 
to  direct  a  change  of  place  of  shipment,  he  was  informed  of  the  attachment, 
and  after  such  notice  had  ample  time  to  assert  plaintiff's  right  to  the  goods. 
^^,  that  upon  such  showing  a  verdict  against  the  carrier  for  failure  to  deliver 
the  goods,  pursuant  to  the  contract  for  their  carriage,  should  be  set  aside  as 
against  evidence.    Furman  «.  Chicago,  etc.,  R  R  Co.  280. 

5.  A  common  carrier  cannot  contract  for  exemption  from  liability  on  account 
^  the  negligence  of  Itself  or  its  servants.  Harvey  «.  Terre  Haute,  etc.,  R  R. 
Co.  208. 

6.  VHiere  the  shipper  fixes  a  stated  value  upon  the  article  shipped  he  cannot 
recover  a  larger  amount.    Id. 

7«  The  true  owner  of  personal  property  may  enforce  his  right  to  it  as  against 
the  consignor  or  consignee  or  carrier,  or  other  bailor  or  bailee,  whenever  he  sees 
ut  to  do  BO,  before  its  delivery  to  the  bailee  as  directed  by  the  bailor.  Wells  v, 
American  Express  Co.  208. 
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8.  A  package  of  monrr  belonging  to  W.  alone,  waa  sent  by  ezpreas  directed 
to  W.  s  C,  and,  upon  W.'a  demanding  it  aa  aole  owner,  without  any  aasigzk- 
ment  by  C.  of  hia  apparent  interest  to  n.,  or  written  order  by  C.  to  delirer  to 
W.,  or  offer  of  any  receipt  or  acquittance  from  botli,  the  ezpreas  company  re- 
fuaed  to  deliver  it  to  W.,  claiming  that  the  money  had  been  subjected  to  pro- 
ceas  of  fltmishment  in  its  bands.  HM,  that  apart  from  the  question  of  garnish- 
ment, W.  may  recoTer  the  full  amount  of  such  moncTs.    Id. 

0.  An  interstate  contract  of  ahipment,  entered  into  by  a  common  carrier,  is  an 
entire  contract,  and  the  laws  of  the  State  wherein  it  is  made,  so  far  as  Ibey 
attempt  to  regulate  interstate  commerce,  do  not  enter  into  it  as  a  part  of  the 
contract,  being  repugnant  to  the  federal  constitutioiL  Carton  e.  Ills.  C.  R  B. 
Co.  306. 

10.  Plaintiif  purchased  a  passenger  ticket  on  defendant's  road,  which  entitled 
him  to  cany  a  certain  amount  ox  baq;age.  He  had  a  packing- box  or  trunk 
containing  merchandise.  Upon  applymz  for  a  check,  he  adyirad  defendant's 
agent  of  Uiis  fact^  who  thereupon  ref usea  to  chedc  the  trunk  unless  extra  com- 
pensation was  paid  for  its  transportation;  plaintiif  paid  the  sum  charged;  the 
trunk  was  destroyed  by  fire.  In  a  prior  action  brought  to  recoYcr  for  the  loss 
of  baggage,  the  court  ruled  that  plaintiff  could  not  recover  for  the  merchandise 
as  it  was  not  baggage,  and  a  recoyerr  was  had  for  the  baggage.  In  an  action 
brought  to  recover  for  the  merchandise,  hdd,  that  the  former  action  was  not  a 
bar,  as  the  two  actions  were  not  for  parts  of  one  entire  indivisible  demand,  but 
were  based  upon  separate  contracts.    Millard  e.  Missouri,  etc«,  R  R.  Co.  811. 

11.  Whether  the  station  agents  alonp;  the  line  of  a  railway  have  authority  to 
bind  the  company  by  contracts  to  furnish  cars  for  the  transportation  of  property 
is  a  question  of  fact  and  not  of  law,  nor  can  courts  take  ludidal  notice  th^ 
luch  agents  poasess  such  power,  or  are  held  out  to  the  world  as  possessing  it; 
and  it  is  error  to  reject  testimony  offered  to  prove  they  have  such  power. 
Wood  e.  Chicago,  etc.,  R  R  Ca  814. 

IS.  The  law  will  regard  station  agents  as  fully  authorized  to  make  contracts 
for  future  transportation  of  property,  and  there  is  no  necessity  for  the  shipper 
to  prove  that  the  station  agent  was  authorized  by  the  railroad  company  to  inake 
the  contract  for  transportation.    Id. 

18.  The  act  of  April  20,  1874  (71  Ohio  L.  148),  giving  a  penalty  of  |150  to 
the  party  aggrieved  by  a  railroad  corporation  for  overchai^ne  for  the  trans- 
portation of  passenffers  or  property,  is  not  in  contravention  of  tne  constitution. 
Cincinnati,  etc.,  R  R  Co.  e.  Coolc,  817. 

14.  A  regulation  by  a  railway  company  by  which  one  who  has  paid  his  fare 
between  two  points  on  the  road,  but  desires  to  stop  over  at  an  intermediate 
point,  is  required  to  procure  a  stop-over  ticket  from  the  conductor  and  present 
it  to  the  conductor  of  the  train  op  which  he  seeks  to  complete  his  journey  as 
evidence  of  his  right  to  do  so  without  further  payment,  is  a  reasonable  regnla* 
tion.    Torton  e.  Milwaukee,  etc.,  R  R  Ca  822. 

18.  If  the  passenger,  in  such  a  case,  asks  the  proper  conductor  for  a  stop-over 
ticket,  and  through  the  conductor's  fault  receives  instead  thereof  only  a  trip 
check,  the  second  conductor  may  still  demand  of  him  the  additional  fare,  and, 
upon  his  refusal  to  pay  it,  may  eject  him  from  the  train  at  some  usual  stopping 
place,  using  no  unnecessary  force;  and  such  ejection  will  be  no  ground  oi  re- 
coveiy  against  the  company,  though  such  company  will  be  liable  to  the  passen- 
ger for  the  fault  of  the  first  conductor.    Id. 

18.  A  railroad  company  made  a  discount  of  fifteen  cents  upon  tickets  pur- 
chased of  a  ticket  agent.  Until  the  time  advertised  for  the  departure  of  the 
train  had  expired  the  ticket  agent  had  been  in  his  office.  He  left  it  after  that 
time,  and  while  the  train  was  approaching,  to  aid  the  station  a^t,  as  he  was 
accustomed  to  do,  in  loading  the  baggage.  While  the  plaintiff  did  not  approach 
the  ticket  office  to  find  it  vacant  andthe  ticket  seller  absent  until  after  the  time 
had  expired  for  the  departure  of  the  train  as  advertised,  there  was  sufficient 
time  for  him  to  have  purchased  his  ticket  before  the  train  actually  started  from 
the  station  if  the  ticket  seller  had  then  been  in  the  office.  He  entered  tlie  tnin 
without  a  ticket,  and  the  conductor,  acting  according  to  the  rules  of  ibe  com- 
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paiiy,  demanded  the  fall  prioe  for  the  faie,  which  the  plaintiff  refused  to  pay, 
insutinj^  upon  his  right  to  be  carried  for  the  reduced  rate,  which  he  tendered, 
but  which  the  conductor  refused.  The  plaintiff  was  expelled  from  the  train  at 
the  next  station.  Held,  that  he  was  properly  expelled  from  the  cars;  and  IiM 
further,  that  he  was  not  entitled  to  purchase  a  ticket  at  the  station  where  he 
17BS  expelled,  and  demaud  to  be  carried  on  the  same  train.  Swan  v,  Manchester, 
etc..  R  R  Co.  828. 

17.  Where  it  is  expressed  in  terms  upon  a  railway  ticket  that  it  is  not  good 
unless  "  used "  on  or  before  a  certain  day,  a  presentation  of  the  ticket  and  its 
acceptance  of  it  by  the  conductor  before  midnight  of  that  day,  although  the 
journey  is  not  completed  until  the  next  morning,  such  facts  will  be  held  to  be  a 
compliance  with  the  condition.    Auerbach  v,N\Y,,  etc.,  R  R  Co.  884. 

1$.  Where  the  terms  of  a  railway  ticket  bind  the  passenger  to  a  continuous 
Journey,  such  requirement  is  fulfilled  if  the  passenger  conmiences  his  journey 
at  an  intermediate  noint    Id. 

19.  By  virtue  of  sec.  8  of  the  act  of  March  9, 1875  (1  Bev.  Stat.,  Indiana, 
1876,  p.  259),  regulating  the  issuing  of  railroad  tickets  and  coupons,  all  special 
Uckets  are  exempted  from  the  operation  of  said  act  whether  they  are  half  fare 
or  excurrion  tickets  or  special  in  any  other  respect    State  v.  Fry,  840. 

90.  Plaintiff  took  passage  at  night  on  train  from  Grenada  to  Torrence.  The 
conductor  permitted  the  train  to  pass  by  Torrence  without  stopping.  On 
reaching  the  next  station  the  conductor  gave  to  plaintiff  an  order  addressed  to 
the  conductor  of  a  freight  train,  which  would  pass  in  a  few  hours,  directing 
that  Uie  plaintiff  should  be  carried  back  to  Torrence  free  of  charge.  Plaintiff 
took  the  order,  but  did  not  avail  himself  of  it.  The  conduct  of  the  conductor 
throughout  the  matter  was  courteous.  Beld,  that  a  verdict  for  ^500  which 
was  reduced  by  the  court  $888.88  was  excessive.  Chicago,  etc.,  K.  R  Co.  e. 
Bcurr,  841. 

91.  Plaintiff  with  her  two  children  was  carried  past  the  station  to  which  she 
was  bound.  The  conduct  of  the  conductor  was  courteous  and  respectful. 
Hdd,  that  a  verdict  for  $1000  was  excessive.  Trigg  «.  St.  Louis,  etc.,  R  R 
Co.  845. 

^  99.  Plaintiffs  delivered  certain  cotton  to  a  despatch  company  to  be  carried 
Trom  Memphis  to  Liverpool,  under  bills  of  lading  which  contained  a  clause  ex- 
empting the  company  and  its  connections  from  liability  from  loss  or  damage  by 
Are.  Tne  cotton  was  destroyed  by  fire  in  defendant's  warehouse  at  Jersey  City. 
Defenduit  was  not  a  member  of  the  despatch  company,  and  only  occupied  the 
relation  of  intermediate  carrier.  HM,  that  defendant  was  entitled  to  the  bene- 
fit of  the  restrictive  clause  in  the  bills  of  lading,  and  is  exonerated  from  liability 
unless  the  fire  resulted  from  its  negligence.     Whitworth  «.  Erie  R  R  Co.  849. 

98.  Where  bills  of  lading  contain  a  general  exemption  from  liability  for  loss 
^  fire,  it  is  incumbent  on  the  owner  oi  the  property,  in  order  to  avoid  the  effect 
01  the  exemption,  to  show  that  the  loss  resiutea  from  the  carrier's  negligence, 
or  some  breach  of  duty  which  contributed  to  the  loss.    Id. 

91  The  goods  were  detained  in  defendant's  freight-house  because  of  the 
neglect  of  ue  succeeding  carrier  to  receive  them,  although  notified  of  their  ar- 
ri^.  Held,  that  the  detention  was  not  defendant's  fault,  and  did  not  deprive  it 
of  the  benefit  of  the  exemption  clause.    Id. 

95.  In  a  contract  for  the  transportation  of  oil  to  defendant's  warehouse,  de- 
.fendant  agreed  to  pay  freight  on  deliverv,  and  assumed  all  risk  and  loss  of  its 
property  by  fire  while  in  plaintiff's  custody  or  charge.  While  on  plaintiff's  barge 
at  a  dock  of  defendant's  warehouse  the  oil  was  destroyed  by  a  fire  originating 
from  a  tank-boat  used  by  defendant.  Held,  that  plamtiff  could  not  recover 
frdsht  for  the  oil  so  destroyed;  that  delivery  at  the  warehouse  was  essentia  to 
P^rmance,  and  without  it  or  lawful  excuse  for  failure  the  freight  was  not 
^vned;  that  the  risk  assumed  by  defendant  relieved  plaintiff  from  liability  for 
^e  destruction  of  the  oil,  but  did  not  entitle  it  to  recover  freight  for  oil  destroyed 
before  it  was  actually  delivered,  and  that  it  could  not  recover  for  charges  there- 
on p^a  to  xta  co-contractor.    N.  T.,  etc.,  R  R  Co.  e.  Standard  Oil  Co.  858. 

Ml  a.  railroad  company  receiving  goods  for  shipment  beyond  the  terminus  of 
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its  Hue  ToMj,  bT  special  contract,  protect  itself  against  liaUUty  for  loss  not  oo- 
curriDg  on  its  line.  And  such  contract  will  be  presumed  from  the  fact  that  a 
clause  thua  limiting  the  liability  is  to  be  found  printed  in  the  bill  of  lading, 
cren  though  the  sliwper's  attenaon  was  not  called  to  it,  if  It  appears  that  he  hm 
preriouslj  shipped  Tike  aiticlea  and  taken  like  biUs  of  lading.  £ast  Tenn.,  etc., 
R.  R  Co.  e.  firamley,  85ft. 

t7.  The  lien  of  a  common  carrier  on  goods  transported  depends  on  the  con- 
tract with  the  owner.  Ordinarily  the  law  implies  such  lien,  and  it  will  be  held 
that,  in  deliTering  goods  to  be  carried,  the  owner  assents  to  the  condition  that 
the  carrier  may  retain  possession  of  the  goods  until  his  reasonaUe  charges  have 
been  paid,  although  nothing  may  be  said  on  the  subject.  But  when  goods  are 
sent,  not  aooxding  to  the  contract  with  the  owner,  but  by  some  other  route, 
there  is  no  lien  for  freight  money.  Nor  in  case  of  prepayment  of  the  frei^ 
upon  contract  for  through  rate.    Mmrsh  e.  Union  Padfic  R  R  Co.  889. 

88.  A  common  carrier  reoeiTing  goods  from  another  carrier,  with  knowledge 
that  a  through  contract  has  been  made,  and  the  price  of  transportation  to  the 
point  of  destination  pud  in  advance,  can  assert  no  lien  on  such  goods  for  trans- 
porting them  oyer  its  line.    Id. 

88.  TVoTer  lies  for  the  yalue  of  goods  illegally  withheld  under  cUdm  of  lien 
for  freight  money.    Id. 

80.  A  consignor  of  goods,  after  they  have  passed  from  the  hands  of  the  rail- 
Toad  company  with  which  the  contract  of  affrei^tment  was  made,  into  the 
hands  of  another  company,  has  the  same  rij^t  to  change  their  destination  while 
in  transitu,  by  taking  a  new  bill  of  lading,  as  if  the  first  company  had  a  continu- 
ous line  to  the  place  of  destination.    BuUierland  v.  Second  Nat  Bank,  808. 

8L  Sudi  new  bill  of  lading  is  valid  when  called  in  question  between  a  bona- 
tlde  holder  and  one  daiming  a  lien  by  virtue  of  an  att«2hment    Id. 

88.  The  service  of  an  attachment  upon  a  railway  company  creates  no  lien 
Yipon  property  not  within  the  county  at  the  time  it  is  served.    Id. 

88.  B.  R  £  Co.  sold  and  shipped  to  V.  R  &  H.,  on  the  28d  September.  1875, 
on  four  months'  time,  a  bill  of  gooda  They  telegraphed  M.  &  Brosi  to  stop 
the  goods.    The  telegram  was  taken  to  the  freight  agent  of  the  railroad,  who 

Sroniised  to  do  so,  and  that  he  would  reship  them  to  the  sellers,  who  were  noti- 
ed.  The  goods  were  afterwards,  by  mistake  or  neglieence,  delivered  to  Y.  R 
A  BL,  who  failed  on  the  28d  December  following.  Upon  maturity  of  the  ac- 
count, B.  R  &  Co.  brought  suit  against  V.  R  £  H.,  recovered  judgment,  bat 
failed  to  make  their  debt,  the  property  of  the  debtors  being  absorbed  bj 
prior  judgments.  R  R  &  Co.  sued  the  railroad  conipany  for  wrongfolly  de- 
livering thegoods.  Hdd,  the  notice  was  sufficient.  There  need  be  no  erprees 
demand,  l^e  notice  is  sufficient,  if  the  carrier  is  clearly  informed  that  it  is  the 
intention  and  desiro  of  the  seller  to  exercise  the  right  of  stoppage  in  trsosiiu. 
Bloomingdale  v.  Memphis,  etc.,  R  R  Co.  871. 

84.  It  is  not  required,  when  the  rieht  of  stoppage  in  transitu  is  exercised,  that 
the  buyer  should  have  been  declared  a  bankrupt  or  insolvent  by  l^;al  proceed- 
ings, or  that  he  should  have  made  an  assignment  but  insolvency  »irly  means 
that  the  party  should  be  shown  to  have  been  unable  to  meet  the  debt'due  the 
fleller,  at  the  time  of  the  exercise  of  the  rifht,  when  the  debt  should  fall  due. 
The  purchaser  may  not  have  actually  failed  or  have  gone  to  protest,  but  might 
be  hopelessly  insolvent.  But  the  objection  that  the  purohaser  was  not  insolvent 
ftt  the  time  of  the  stoppage,  can  only  be  taken  by  the  purchaser,  and  not  by  the 
carrier,  except  that  he  may  show  as  a  matter  of  aefenoe  that  the  debt  could  have 
been  inade  by  due  diligence.    Id. 

85.  The  bringing  suit  upon  the  debt  when  due  and  recove^  of  judgment, 
does  not  estop  me  seller  from  suine  ti^e  carrier  for  wrongful  delivery.    Id. 

88.  One  who  passed  out  of  a  railway  car  and  ^ot  upon  the  platform  thereof, 
and  attempted  to  step  or  jump  from  the  car  while  it  was  in  motion,  cannot  reoover 
for  injuries  suffered  in  consequence  thereof,  even  though  he  had  reached  his  place 
of  destination,  and  the  train,  which  had  previously  stopped  to  permit  pasBeo- 
ffers  to  alight,  had  not  so  stopped  for  a  reasonable  length  of  tiin&  Jewell  a 
Chicago,  eta.  R  R  Co.  879. 
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Otmtinuid, 

S7.  Where  the  railroad  does  not  halt  its  train  at  a  station  a  sufficient  length  of 
time  to  enable  a  passenger,  by  the  use  of  reasonable  diligence,  to  get  off  before 
it  is  started  again,  and  It  is  so  started  wliile  the  passenger  is  in  the  act  of  alight- 
ing, whereby  he  is  thrown  down  and  injured,  the  company  is  liable.  Straus  «. 
Kansas  City,  etc.,  R  R  Co.  384. 

88,, Where  insufficient  time  is  allowed  a  passenger  for  safe  and  convenient 
egress  from  the  cars,  and  before  he  attempts  to  alight  the  train  is  started,  and 
he  then  jfumps  from  the  train  while  its  motion  is  so  slight  as  to  be  almost  imper- 
ceptible, and  is  injured,  it  is  for  the  lury  to  determine,  from  the  age  and  physi- 
cal condition  of  the  passenger,  whether  he  is  guilty  of  contributory  negligence. 
Id. 

88.  If  the  train  is  stopped  a  sufficient  length  of  time  for  the  passeneer  to  con- 
veniently alight,  and  without  any  fault  of  defendant's  servants  he  fails  to  do  so, 
and  the  conductor,  not  knowing  and  having  no  reason  to  suspect  that  the  pas- 
senger was  in  the  act  of  alighting,  caused  Uie  trdn  to  start  while  he  was  so 
alimting,  then  the  company  is  not  liable  for  the  resultinff  injury.    Id. 

&.  Where  the  conductor,  after  allowing  a  sufficient  Ten^^  of  time  for  pas- 
sengers to  alight,  starts  the  train  before  the  passenger  is  in  the  act  of  getting  off, 
and  is  therefore  guilty  of  no  negligence,  and  after  the  train  is  in  motion  the 
passenger  who  has  been  dilatory  jumps  from  the  train  and  is  injured,  he  cannot 
recover.     Id. 

41.  Where  the  shippers  of  live-stock  over  a  railroad  entered  into  an  agreement 
with  the  railroad  company,  whereby  it  was  stipulated  and  agreed  that  the  carrier 
should  not  be  responsible  for  iniury  to  the  stock  in  consequence  of  a  failure  or 
neglect  to  water  or  feed  them  while  in  transit,  and  the  carrier  negligently  car- 
Tied  them  beyond  the  destination  to  which  they  were  shipped,  in  consequence 
of  which  thev  were  deprived  of  the  attentions  of  the  shippers  and  their  agents, 
and  were  without  food  or  water  during  two  days,  Tield,  the  carrier  was  liable 
for  damages  occasioned  to  the  stock  thereby.  Bryant  v.  Southwestern  R  R  Co. 
888. 

48.  Where  a  person  ships  cattle  over  a  railway  under  a  special  contract  of 
carriage,  he  cannot  elect  to  charge  the  railroad  company  with  the  liabilities  of  a 
common  carrier.    Lake  Shore,  etc.,  R.  R  Co.  «.  Bennett,  891. 

48.  A  railroad  company  is  not  liable  for  delay  in  receiving  and  canyinff  soods 
or  in  transporting  them  after  the^  have  been  received  whenever  the  delajr  is 
necessarily  caused  by  unforeseen  disaster  which  human  prudence  cannot  provide 
against,  as  by  an  uncontrollable  mob.    Id. 

44.  The  fact  that  a  railroad  company  has  reduced  the  wa^es  of  its  employes 
cannot  be  held  to  justify  or  excuse  a  mob  composed  of  indiscriminate  persons 
in  stopping  trains  and  delaving  the  transportation  of  goods,  nor  can  the  com- 
pany be  held  responsible  for  the  consequences  of  such  unlawful  proceedings 
when  they  cause  such  delay.    Id. 

45.  Damages  cannot  be  recovered  in  an  action  of  contract  for  improper  arrest 
of  a  passenger  for  attempting  to  use  a  ticket  purchased  of  the  company's  agent. 
The  action  should  be  of  tort.    Murdock  i>.  Boston,  etc.,  R  R  Co.  406. 

48.  Where,  for  a  consideration,  a  railroad  company  undertakes  to  transport  a 
pikssenger  from  one  point  of  its  line  to  another,  there  arises  an  implied  contract 
on  the  part  of  the  company  that  it  has,  for  that  purpose,  provid^  a  safe  and 
sufficient  road,  and  that  its  cars  are  safe  and  trustworthy.  Phila.,  etc.,  R  R 
Co.  «.  Anderson,  407. 

47.  Where  a  passenger  is  injured  by  an  accident  arising  from  a  collision,  or  a 
defect  in  the  machine^  or  roadway,  he  is  required,  in  the  first  place,  to  prove  no 
more  than  the  fact  of  the  accident  and  the  extent  of  the  injury;  a  prima-facie 
case  is  thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  disprove  neg- 
ligence.   Id. 

48.  This  prima-facie  presumption  may  be  overthrown  by  proof,  to  the  satis- 
faction of  the  jury,  that  the  injury  complained  of  resulted  from  inevitable 
accident,  or  from  something  against  which  no  human  prudence  or  forethought 
«>nld  provide.    Id. 

48.  Where  an  accident  occurs  by  reason  of  the  washing  away  of  an  embank- 


of  iwaflcieQt  drminage,  the  company  will  not  be 

T  W  the  Cms  tkas  the  road  was  oonstnicted  under  the  saper- 

;  and  that  the  drainage  at  the  point  of  the  acd- 

directed  and  approved  bj  him.     Id. 

B  the  leaeee  of  the  road  doea  not  relieve  it 

negligenoe,  and  it  was  Ixmnd  to  see  that  the 

aiife  and  sofBcieBt  tietween  the  points  named 

eooaecting  raOroads,  each  road  is  lifhle  for 

negl^enoe,  even  although  the  first  car- 

nmed  a  renwnfdbilitj  for  losses  occur- 

Aijen  «.  Boston,  etc..  R  R  Go.  ^. 

nier  contemplates  the  employment  of 

the  transportation,  the  mere  reception  of  the 

wfltcient  privity  between  it  and  the  shipper  to 

it  on  the  contract,  and  in  such  casethe 

wiZ  be  fritkd  lo  the  benefit  of  all  valid  limitatious  upon  the 

eoBtiact;  but  in  order  to  avail  itself  of  them, 
V  «pec!:&r.T  plBMML    Halliday  «l  Si.  Louis,  etc,  R  R  Co.  48S. 
::  »  cnae  :has  a  railroad  carrier  may  by  contract  restrict  its  liabilinr  to 
»  BO  doubt  that  it  may  also  extend  its  liability  beyond  its 
R  R  CdL «.  Laraed,  4M. 
t  n:>jad  company  in  its  own  wrong  sliipped  a  lot  of  cotton 
ATkiMaa  to  watervilK  in  theStateof  Maine,  beycmd  theter- 
.ji2>  .^^r.**!.  mad  jq  the  appiicatiott  of  the  agent  purchasing  the  cotton,  gavB 


a  ^lII  cf  iaf->c  coataininf  a  printed  8tip«uatk>n  restricting  its  liability  to 

ins  w  number  of  bales,  and  containing  this  entry. 


X:^  cwx  ^jse  ^f  rciai.  nimfn^  the  number  of  bales,  and  containing  this  entry, 
wT-.iseir  :2  a  buizk:  ''  To  be  forwarded  torn  Waterville,  Maine  (where  the  oot- 
tnt  s  9?^  ^r^H^-  ^  ccasLsnee*k  enwnse,  AH  dtarges  fcH*  transportation  to  thst 
^'cu.  aai  liif  ■iii'x  charees  to  tie  paid  by  him,'* — and  the  oral  evidence  showed 
is  w»  V  be  sassported  to  Putnam,  Cbnnecticut,  it  was  held,  that  Uie  company 
wv  .::i^u*  %?  ;^  aamc^ee  of  the  bUl  of  lading,  tlie  consignee,  for  the  value  of  tlie 
cix.  :a.  jtt  acetic::::  ji£  bs  aoo-deiiTny  at  Putnam.    Id. 

Aa  arf  ST  for  eKSera  parses  boo|ht  cotton  in  Aricansas,  which  he  I<;ft  at 
bji7'<  ra:lT*:i»i  der^x.  taking  reoetplB  for  the  same,  but  gave  no  orders  for 
r^  sc  TTaetiL  asi  the  raCroad  company,  witiioat  any  authority  from  such  agent, 
a^  Tc«:C  i^^  sL^e  v>  WafierTilrs,  Maiiae,  where  another  company— the  Maine 
C«c:n:  R  R  Ca.^-deIiT«ffed  the  same  to  a  person  who  was  not  in  fact  entitled 
V  ::.  %>r  jnrLi-r  tap  facts  the  defendant  railroad  gave  a  bill  of  lading,  a^ree- 
aur  V  :nz:srorf  lae  cocoon  to  the  person  who  was  entitled  to  it,  in  Ooanecticnt. 
a:  Liie  .vc<;.f3ee  s  ccet  and  expense;  which  was  not  done,  the  person  receiving 
x.if  ccc^M  :^r.2<i=x  to  give  it  up.  claiming  it  was  bought  for  him.  the  agent 
crev  s  inift  on  hs  pnacinal.  to  which  he  attadied  the  bill  of  lading,  properly 


a:ii>:x^?^  w^ich  was  naki  by  the  principal,  and  the  latter  brought  salt  sgainst 
;jLf  ^'erV=^±az.  railrvuii  for  the  value  of  the  cotton,  and  reooveiw.  It  was  oon- 
%=>i<e»i  ihiis  the  cossxcne^  shoa-d  have  $iwd  the  Maine  Ccaitral  R  R,  and  not 
ti<  6;  f  esd^L  E^eC£  thas  while  he  might  have  waived  the  defendant's  contract, 
az  :  liiT>f  joed  i^  x2ier  conspany  for  a  conversion,  or  the  person  receiving  the 
iv::.^c.  be  was  asvier  ao  oblijr^ition  to  do  so,  and  that  the  recoveiy  against  the 
Crf ::?  =ri  \:: :  w»  w:irTas:ed.     Id. 

IC  W.M>  :t  saay  be  srat  property  in  the  adverse  poasession  of  another  is  not 
trLz>:;*ri':>  so  as  u^  nass  th^  title,  yet  where  a  railroad  company  gives  a  IhII  of 
I;^-^:  ny.iinjT  that  tiie  pn>perty  is' then  lying  in  a  depot  at  a  certain  place,  and 
a^rxK^  W"  fortr&rd  the  same  to  the  consi^niee,  and  others  advance  money  on  the 
fa:  .a  oc  $ach  c^  of  lading,  which  is  assigned  by  the  shipper,  the  railroad  com- 
pizr  will  Se  estopped,  as  against  such  persons,  from  showing  that  at  the  time 
of  r>^l:i^  such  bill*<tf  lading,  and  its  indorsement,  the  eoods  were  in  the  adverse 
pk>^<es>:oa  of  another  pcfaon,  so  as  to  defeat  an  action  nought  by  the  consignee 
ai>  adv^kocinc  mvHiev  on  the  lUU  of  lading.    Id. 

IT.  Section  di»4  of  the  Georgia  Code,  providhig  thai  the  liflt  of  a  OOiuiectiqg 
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■CknUiMted. 

line  of  niilroads  oTer  which  goods  are  shipped  which  leoeiTe  them  as  in  good 
order  is  liable  to  the  coDsigpee,  does  not  apply  to  baggaire  of  a  passenser 
checked  and  accompanying  him  on  his  passage.  Wolff  v.  Central  K.  R.  Co. 
441.    

M.  Where  a  passenger  with  a  through  ticket  over  a  connecting  line  of  rail- 
roads checks  his  baggage  at  the  starting  point  through  to  his  destination,  and 
upon  arriTal  it  is  £rnaffed  or  has  been  broken  open  and  robbed,  he  may  sue 
the  railroad  which  issued  the  check,  or  he  may  sue  the  road  deliyering  the  bag- 
gsse  in  bad  order.    Id. 

fe.  That  under  the  American  authorities  each  of  the  roads  composing  such  a 
continuous  line  over  which  a  passen^  travels  on  a  through  ticket,  and  baggage 
is  sent  on  a  through  check,  is  a  principal  contractor,  adopAig  the  contract  of  the 
first  road,  and  is  therefore  liable  for  spoliation  of  bag^ige,  inrespective  of  the 
point  at  which  it  actually  occurred,    id. 

00.  Are  such  roads  also  jointly  liable  as  partners  or  Joint  contractors?    Id. 

61.  In  the  absence  of  roecial  contract,  a  common  carrier  receiying  a  parcel 
marked  to  a  point  beyona  its  route,  but  haying  no  special  business  relationship 
with  the  earner  on  the  connecting  line,  is  responsible,  as  such  carrier,  only  for 
safe  and  seasonable  delivery  at  the  end  of  its  own  route  to  the  carrier  next  in  the 
fine  of  transportation.    Hadd  «.  U.  8.  Ex.  Co.  448. 

tt.  In  case  of  money  delivered  to  the  agent  of  an  express  company  to  be  sent 
tea  place  bevond  the  route  of  the  company,  it  appeared  that  plaintifl  paid  charges 
through,  ana  received  a  receipt  for  the  monc^  to  be  sent  containing  a  memoran- 
dum of  such  payment.  Beta,  that  on  the  facts,  q.v.,  Uiere  was  not  a  special 
coDtract  to 'carry  to  destination.    Id. 

65.  The  receipt  contained  a  clause  limiting  the  liability  of  the  company  to  the 
risks  of  carriage  to  the  end  of  its  route.  The  consignor  could  not  rnid,  and  the 
agent  read  the  principal  part  of  the  receipt  to  him,  but  did  not  read  that  clause. 
SM,  that  as  tluit  clause  was  expressive  only  of  the  company's  liabillQr  under 
the  law,  the  omission  to  read  it  was  no  fraud  on  the  consignor.    Id. 

61  Such  a  receipt,  like  any  simple  receipt,  may  be  explained  by  parol  evi- 
dence.   Id. 

66.  On  November  12th  a  railroad  received  certain  boxes  of  tobacco  to  be  car- 
ried from  Atlanta  to  Macon;  they  reached  the  latter  place  on  November  15th, 
and  under  an  agreement  between  the  consignee  and  tne  carrier,  they  were  set 
aside  by  the  latter  in  its  depot  to  be  sold  and  the  proceeds  used  to  pay  past-due 
freights,  it  being  agreed  that  the  balance,  if  any,  should  go  to  the  consignee. 
He  did  not  receive  the  boxes  and  then  turn  them  over,  nor  did  he  assign  the  bill  of 
ladinff,  nor  was  the  freight  paid.  On  December  12th  the  consignors  sought  to 
stop  me  boxes  in  transitu,  and  failing  to  obtain  them  on  demand,  sought  to  re- 
cover agidnst  the  carrier.  EM,  that  no  actual  delivery  had  taken  place  so  as  to 
prevent  a  stoppage  in  tpmsitu.    Macon,  etc.,  R  R  Co.  e.  Meador. 

66.  Can  a  earner  purchase  the  title  of  a  vendee  and  set  it  up  against  ttie  vend- 
or's rifliit  of  stoppage  in  transitu?    jQusre.    Id. 

67.  Qoods  bought  and  paid  for  were  delivered  to  a  railway  company,  whose 
bill  of  lading  was  executed  to  the  vendor  acknowledging  the  receipt  of  ue  goods 
to  be  conveyed  to  the  vendee.  EM,  that  the  contract  for  transportation  is  in 
legal  effect  with  the  vendee,  and  the  company  liable  to  him  for  non-delivery  of 
the  goods.  In  such  case  the  title  vests  in  the  vendee  purchaser,  and  a  delivery 
of  the  goods  to  the  carrier  is  a  delivery  to  the  purphaser  himself.  Qwyn  v. 
Bichmond,  etc.,  R  R  Co.  452. 

66.  Where  bne  through  his  agent  sells  goods  to  another,  and  they  are  shipped 
to  the  purchaser,  the  agent  has  no  riffht  to  stop  the  soods  in  transitu  because 
his  principal  owes  him  oh  account  of  money  aavancea  in  the  purchase  of  the 
goods.    Id. 

66.  As  a  general  rule  and  under  ordinary  circumstances,  it  is  the  duty  of  a 
railroad  company  to  provide  every  passenger  with  a  seat,  and  that  if  a  passenger 
sxerdsing  reasonable  care  and  prudence  Is  injured  in  consequence  of  the  com- 
pany's neglect  of  duty  in  this  regard,  the  latter  must  respond  in  damagea  0am- 
oen,  etc.,  R  R  Co.  v.  Hooeey,  m. 


a  nflroad  oonpuiy,  where  it  was  in  evidence  that  S.^ 

cC  the  defendant  at  a  certain  depot,  lived  three  miJes  from  the 

T.  fivcd  at  the  depot  for  two  years  prior  to  the  brin^g  of  the 

*^        d  the  doties  of  agent  in  receiving  and  forwarding  freigbt, 

an  of  whidi  was  done  in  the  name  of  8.  and  with  the 

of  defendant;  it  waa  held,  that  T.  was  the  agent  of 

at  was  bound  by  any  act  of  his  within  the  scope  of 

m  alhuUii  Mpliedly  given.  Eatienstein  e.  Raleigh,  etc,  R  R.  Co.  464. 
71.  The  piiiatiff,  a  ftak  merdiaBt,  signed  a  contract  by  which,  in  considers- 
of  the  dfffdsnti.  a  railway  company,  carrying  his  fish  at  a  rate  one  fifth 
than  the  otifinary  rale,  he  agreed  to  nee  the  defendants  from  "  all  liability 
for  kas  or  dasage  by  deby  in  tnnnt  or  from  whatever  cause  arising."  Owing 
to  pffOBnre  of  hnnem  the  fish  of  the  plaintiff  and  others  was  some  hours  late 
~  reached  London  too  hue  for  the  market  BM,  that,  as  the  de- 
al ahcmative  latea,  the  condition  was  just  and  reasonable,  al- 
afanhitc  and  contained  no  exception,  and  would  in  the  absence  of 
have  been  unjust  and  unreasonable.  Brown  e.  Manchester,  etc, 
Col48L 

A  taiQraad  hM  no  xi^  to  exdnde  colcned  passengers  holding  flrst-dass 

m    Gray  il  Cincinnati,  etc,  R.  R  Co.  588. 
TlL  Liabifity  of  omkr  on  throng  bill  of  laden.    Harding  e.  International 
Kav.  OolSBB. 

74.  Throngfc  Ikfaia^    Bight  of  holder  to  transfer.    Hudson  e.  Kansas  Pacific 
RRColSsT 

n.  A  pnsengcr  f  tilled  to  transportation  under  a  spedal  contract  must  pro- 
vide himagtf  with  the  proper  evidence  of  it.    He  has  no  rig^t  to  oblige  the  con- 
doctor  to  use  fone  in  cxpeUmg  him.    Hall  e.  Memphis,  etc,  R  R  Go.  589. 
Hl  a  eanier  cannot  exempt  himsdf  by  contract  from  loss  occasioned  by  his 
^cMc    Aaaer.  Ins.  Co.  il  St.  Louia,  etc,  R  R  Co.  589. 
A  raifatad  is  fiable  for  injuries  to  a  paasen^r  when  occasioned  by  the 
jvnre  of  a  corpotaiion  whidi  foxnishes  it  with  motive  power.    Keep  9. 
Ic^iunpooa.  etc,  R  R  Co.  589. 

Tt.  A  carrier  is  not  hahle  for  loas  occasioned  by  the  forgery  of  the  shipper  in 
laxanr  the  tiU  <rf  laden.    Ldm&an  e.  Central  R  R  Co.  590. 

T9.  "Ptaiatiff  held  entitled  to  payment  for  articles  purchased^  him,  his  trunk 
hsTicz  been  aus-sent  and  temporarily  lost    Millen  e.  Brash,  590. 

9a  Goods  were  sent  a  route  other  than  that  directed  by  shipper.  HbUL,  that 
the  carrier  had  no  lien  for  freight.  The  market  value  of  goods  at  place  of 
cv^cTcffson  is  the  true  mensuic  of  damages.  Marsh  «.  Union  Pacific  R  R 
C0.59L 

ML  DefiendBnt  aswimpd  that  the  stock  was  delivered  in  good  order  and  re- 
ceixed  bv  the  p^»***^  without  objection  or  notice  from  him  that  it  was  other- 
MtitL  on  demurrer,  that  the  answer  was  not  good  in  confession  snd  avoid- 
Ohio,  etc,  R  R  Co.  e.  NicUess,  591. 
What  it  is  necessary  to  show  to  recover  the  penalty  in  Iowa  for  discrimi- 
ion  in  rates  of  frei^L    Faxton  «.  IUuioiB»  etc,  R  R  Co.  691. 
n.  Penalty  for  traTdllng  without  payment  of  fare    Kegina  e.  Fisget,  591. 
•1  Railroads  must  use  every  test  recmized  by  experts  as  regards  their  motive 

power.    Robinson  SL  N.  Y.,  etc,  R  R  Co.  592. 

99.  CcmpeMation  for  canying  mul  as  r^ards  two  carriers.  Railroad  Co. «. 
^^598.  ^      „„ 

99L  The  raibund  agent  signed  a  bill  of  Uden  for  goods  not  delivered.  Edd, 
that  the  carrier  was  not  estopped  to  show  that  no  gSods  had  been  delivered,  and 
that  the  agent  acted  outaide  the  scope  of  his  authority.  Robinson  s.  Memphis, 
etc.  R  R  Co.  Q99l 

9T.  A  carrier  hw  no  right  to  deliver  goods  at  their  desthiation  to  a  genenl 
agent  of  the  consignor,  the  consignee  not  residing  at  the  place.  Wilson  Sew- 
mg  Machme  Cc  sl  Louisville,  etc,  R  R  Co.  508.  .    ^     ^ 

19.  A  railroad  has  no  right  to  make  discriminatioiis  in  ntes  of  ftetfit  haaed 
upon  ^«»**"M  shipped.    Hays  «.  Pienna.  Co.  691 
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19.  Railroads  cannot  Mud  thenrntwrn  to  ddhner  to  a  particiilar  rtoA  jvd  aQ 
liTe  stock  coming  oTer  ha  line.    McCoj  «l  Chicago^  etc,  R  R  Co.  9BL 

Mk  Partneraliip  between  common  cairien  for  a  medal  loC  of  tet^t  eon- 
Bdered.  SilTer  «.  St.  Loai%  eta,  R  R  Co.  ML  See  Agent,  1-^  IVadiii^ 
and  Practice,  58. 


1.  Citizenalllp  of  ifelbroad  dutftend  in  Hme  Statca.  Jcbmoa^  Fhila.,  etc,, 
R.R  Cafiao. 

1  The  act  inocxrponOiiic  the  L.  and  N.  R  R  in  TcneiHe  held  to  be  limply  a 
lioeoee  to  act  under  its  ieataekj  charter.    CaDahaafL  LoakfiDc,  cle.,  R 


jky  charter.    CaDahaafL  LoakfiDc,  cl&,  R  R 

Ca5W.  ^ 

CHILDBSV. 

See  NseuGSHCB,  It-li^  58u 

CITT  OBPUAJCg  FBIUmiTUe  TH»  WK  OF  miTtMIB  MOIIH  Ttl 

See  PLXAiHse  asd  Pbactics,  15-19. 

CLAT,  BKD  07,  WHIV  OOnniKBXB  AS  A  MDO,  56S. 

See  EmBSHT  Domais,  IOL 
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51. 

la 


conosnoi 

See  Ran.BOAP  CoMmanomA 
OOnoV  GAJUBIIR 

oonxcmreLmA 
oonanjoim  jousxit,  sm. 

^nrmmoBAL  law. 

1-  Sec.  3  of  Ch.  81,  Kansas  Laws  of  1809  ^See.  98,  Cb,  8i  Omip.  tAWM  ifVIVi 
U.S  nullity,  being  in  yiolation  of  Sec  16,  Ait.  2  of  the  CfjbMUUiUon  of  Him  ^lf»N« 
ttiwmri,  etc.,  R  R  Co.  s.  Long,  254. 

9.  An  act  of  the  State  kgislatoie,  whose  object  sod  p^triffjm  k  ^*i  »'*mUH\  Hhi\ 
'^late  the  shipment  of  freight  to  pointo  io  oth^  Suu*,  aa  iu  v)//)tet )ott  of  HtiU  In 
^>  §8  of  the  constitntion  of  tiie  United  States,  ss  betni^  U-.f/^mltti'iou  oh  )hh.tM»\t9 
<^nuneice— A  subject  which  is  in  its  nature  nstioosj/sb/f  rp^to)f)hy  IUm  u»h\n 
Bive  Illation  of  Congress.    Carton  s.  liliooift  r>ntrsl  R  fi  lo  m 

«.  An  interstate  contract  of  siiipnient,  enters  \uUt  f/y  s  f/fihmoii  lutt  Un   U  m 
entire  contract,  and  the  laws  of  the  State  wherein  it  i*  nu^U,  mt  fut  m  ih.y  iii- 
l^iDpt  to  regulate  interstate  commerce,  do  not  enUfr  lot//  it  as  a  ^/mH  of  Hm  non 
^^t,  being  repugnant  to  the  federal  conji*ituti'/n.    Id. 

**  A  contract  is  subject  to  the  Isws  of  the  btate  wImtsIo  it  )s  nmAtt  and  wlit/;h 
are  anplicablc  thereto. 

^  otate  may  enact  statutes  regulating  c\aj%eii  on  shipfn^rjiii  of  u^hkIu,  unless 
u)ey  should  be  found  to  be  in  conflict  with  the  coostitutic^o  oi  Uus  luiHul  Htalc-s 

6A.  &E.  R  Ca&-41 


mmd  in  the  abKDoe  of  any  kgnbUioD  by  Gongres 
be  resuded  as  an  encroachiiieiit  upon  the 

_  ^^ 

d  eammaot  onlj  as  impose  baideos  and  reatrictJons  are 

by  tke  ooutitatioo  of  the  United  States^  bat  laws  which 

laad  cheap  transportation,  and  which  remove  burdens, 

imposed  on  commeroe  by  common  carrienthrcHigh 

aad  by  their  oaxcasonaUe  and  onjnst  exactions  and  &• 

,  are  boc  iwolations  of  ccHnmeroe  within  the  contemplation 

of  the  United  Sutn.    Id. 

C  Tht  Alt  fif  April  9ft.  1874  (71  Ohio  L.  146),  giring  a  penalty  of  $150  to 

rCT  ^^Ajipui  by  a  iailn»d  eorporation  for  OTerchaigii^  for  the  tran^r- 

si.  pamagBD  or  property,  is  not  in  contravention  oi  the  oonstitation. 

K  Ok.  r.  Gook.  S17. 

See  CwBTfc,  1;  Scxdat,  1,  2. 


b  broogfat  in  conflict  with  the  private  interests  of 

with  the  intcueta  of  private  individnalB  with  whom  such 

'  ate  imeRata  most  yicM  to  that  of  the  public    A 

_      an  ilkgai  oonaideratian  is  totally  vouL    So,  when 

to  the  pjainnff  laiboad  company  a  bond,  one  of  the  con- 

Bompaay  waa  not  to  lay  down  a  aide  track  at  a 

i  niboad  passed,  this  condition  is  construed  to 

from  the  other  considerations  upon  which  the 

ooBflidentian  bemg  held  illegal  as  against  public 

win  not  be  endfcmMd,  nor  a  lecoveiy  had  upon 

&  R.  Go.  SI  Taylor,  474. 

1  or  order  allowed  for  the  specific  performance 

a  motoality  of  remedy  between  the  parties  ob- 

The  eooit  will  not  allow  an  injunction  to  compel  the 

of  coBlinaoas  eovensats  with  intricate  detail,  lunning 

oicr  a  vast  system  of  railways,  unreasonably 

ces  of  the  court  and  its  officers,  and  inter 

of  Jnstioe.    Ooorts  ought  not  to  faror  a 

idi  are  neoesaaries  to  the  travelling  public. 

or  appiiratiim  of  extiaoidinary  or  unusual  orders 

ftlMx  Gar  Go.  &  Texas  and  P.  R  R.  Ck>.  617. 
a  laifatmd  and  iiidividnals»  that  the  c(xnpany  will  oon- 
1  ptee,  1*^  that  upon  its  construction  tiie  mdividoals 
a  eertsin  som  of  money,  is  nM>tiable  by  endorsement 

saoceaaivdy.    Yannoy  e.  Dupiez, 


depends  upon,  850. 
ffl. 
teexenqrtion  from liaUli^ (m account 


of  payment  by  the  oboipaiiy  must  be  sued 
contract.    Hinkle  a.  Ban  Francisoo,  etc., 


far  wwt  of  coqwiate  powera,  renudn  as  foundation  of 
SL  Sooth.,  etc,  R  &  Go.  ftOB. 


8aeGaBMiBB.ll.lil. 
tehialshordebta.    BoCtomky  «.  Fbrt  Huron,  eta. 


INDEX.  448 

COBFORATIOV. 

1.  The  plaintiff  CGmpany  was  constituted  by  seTen  persons  signing  the  memo' 
randum  of  association.  Afterwards  they  all  were  summoned  to  attend  a  meet* 
ing,  but  only  four  attended,  and  they  elected  three  directors.  These  three 
elected  three  other  directors.  The  three  original  directors  resigned,  and  after- 
wards one  of  the  remaining  directors  sent  in  his  resignation.  The  defendimt 
then  applied  for  fifty  shares.  The  two  remaining  directors  resolved  that  fifty 
shares  should  be  allotted  to  the  defendant,  that  he  should  be  appointed  a  director, 
and  that  the  resignation  of  the  retiring  director  should  be  accepted.  The  defend- 
ant af terwtfds  attended  a  meeting  oi  the  directors,  confirmea  the  allotment  to 
himself,  and  joined  in  passing  a  resolution  that  the  shares  allotted  to  himself 
should  be  paid  up  in  fuU  forthwith.  The  defendant  subsequentlv  withdrew  bis 
application,  and  refused  to  pay  the  amount  of  the  shares  allotted  to  him.  By 
the  articles  of  association  the  number  of  the  directors  was  to  be  not  less  than 
three,  and  any  casual  vacancy  occurring  in  the  board  might  be  filled  up  by  the 
board,  and  the  continuing  board  might  act  notwithstanding  any  vacancy  in  their 
body.  EM,  that  the  defendant  was  liable  to  pay  the  amount  of  the  shares. 
YorK  Tramways  Co.  «.  Willows,  4d2. 

8.  A  bill  by  a  holder  of  a  part  of  the  fioatingdebt  of  the  old  company,  charg- 
ing that  the  plan  of  reorganization  is  fraudulent  as  against  the  crediton  of  the 
old  company,  and  seeking  to  have  the  stock  of  the  new  company,  provided  in 
the  agreement  to  be  issued  to  the  stockholders  of  the  old  company,  placed  in  the 
hands  of  a  receiver  and  sold,  and  the  proceeds  applied  to  the  payment  of  the 
plaintiff  and  such  other  creditors  as  should  come  in  and  be  made  parties,  will  be 
dismissed  for  want  of  equity.    Hancock  r.  Toledo,  etc.,  R.  R.  Co.  614 

S.  A  corporation  under  the  laws  of  one  State  becomes  a  citizen  of  that  State, 
although  the  same  persons,  by  the  same  corporate  name,  have  been  incorporated 
with  the  same  powers  and  the  same  objects  by  another  State.  Such  an  act  of 
incorporation  must  be  construed  as  only  a  license.  It  is  privileged  to  sue  in  the 
U.  8.  Courts.    Missouri,  etc,  R.  R  Co.«.  Texas,  etc.,  R.  R  Co.  596. 

4.  Reorganization  of  company.  Rights  of  creditors  as  a^inst  action  of  one 
creditor.    Washington  City  R.  K.  Co.  v.  Southern,  etc.,  R.  R.  Co.  608. 

5.  The  meaning  of  the  word  control,  as  regards  acquisition  of  future  lines, 
defined.    Pullman  Palace  Car  Co.  «.  Missouri  Pacific  R  R  Co.  697. 

6.  A  corporation  cannot  claim  the  benefit  of  expenditures  made  by  a  lessee  of 
a  portion  of  its  route,  such  not  being  such  a  user  of  its  franchise  as  is  contem- 
plated by  its  charter.    Brooklyn,  etc.,  R  R  Co.,  in  re.  596. 

7.  Corporate  existence,  when  constituted.    S.  and  A.  R  R  Co.  «.  Ezell,  605. 

8.  Corporate  property.    Taylor  e.  South.,  etc.,  R  R  Co.  603. 

Bee  Chabtbb,  Cohtract,  1;  Dbsd,  1. 

OOinrTT  BOAB. 

See  Highways. 

€B08flnfO. 

1.  Railroad  crossings  under  the  Texas  Constitution  considered.  Missouri, 
etc.,  R  R  Co.  t>.  Texas,  etc,  R  R  Co.  697. 

See  Akdialb,  10;  Hiohwatb,  Nboligencb,  18-44.  49,  56, 57, 60, 68, 65;  Plbad- 

JSQ  Ain>  Practicb,  4,  6,  8-12,  16-19,  21. 

SAXAeSS. 

See  Akhcalb,  Cabbieb,  20,  21;  Nsgligbnce,  70;  PUfiADurG  ahd  Pbacticx, 

81,  82,  88,  62. 

DAVeSBOVS  IBBieHT,  161. 

Bee  NrrBO-GLTGEBiKB,  1. 

DAYS  07  THE  WSXK.    OOITXTB  TAKB  JTOIOIAL  HOTICB  OP  THB  DATS  OV 
THX  WEEK  OV  WHICH  PABTICITLAB  SATS  07  THE  XOVTH  PALL,  194. 

See  Cabbieb,  1,  2. 
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giNcB  in  good  futh  for  vifaie,  miut  be  diown  to 
1875,  tbe  oonreyanoeB  bj  oofpontion.    Hkr 


See  llKUBSBCB^  7-1& 

-^ ^ ^  kBvii^  intenected  the  lands  of  two  adjoining  land- 

aad  Bl.  bj  an  enbankme&t,  proposed  to  connect  the  sevenl  por- 

a  laad  br  aa  av^  through  the  embanionent,  and  to  giTc  B.  a  right  of 

aidi,  wfaidi  thej  proposed  to  connect  with  his  land  by 

lied  tkronsh  A. 'a  land.    The  atrip  of  A. 'a  land  proposed 

for  Ais  road  waa  iDchided  in  the  lands  delineated.    A.  objected  to 

beiw  bcTnod  the  poweis  of  the  company.    Hdi,  that  the 

to  tMBS  the  atiu»  of  land  oompolsoiily  f  or  the  proposed  par- 

iL  HnD,  etc,  GoL  501 

of  the  Sooldi  Banways  Claases  Act  of  1845  (similar  in  tbe 

inter  aiia»  that  the  raOwajr  "  company  shall  make  to  the 

oC  and  all  other  partiea  interested  in,  any  lands  taken, 

aftrtwi  by  the  conatraction  thereof,  fall  compensation  for 

ao  tsfceo,  and  for  all  damace  sostainckl  by  such  owners," 

the  I^mds  CSanses  Consolidation  <Bootland)  Act,  1845.  as 

ition  Is  to  be  sdjodgeo.    Oaiedonian  Ry.  Co. 

5I& 

a  daun  for  compensatioD  under  this  section,  some  special 
be  done  to  the  lands  by  leascm  of  the  oonstraction  of 
the  Tahie  of  the  landa*  which  damage  would  have 
at  law  before  the  statatSL    Id. 

to  priTate  proper^  by  a  public  highway  or 
ly  is  iletfeied  with  by  the  construction  of  the  works,  and  the  vulae 
pcrty.  kicspeOife  of  any  particular  use  which  may  be  made  of  it,  i» 
sp  defcadent  iqKM  the  ffiklfttne  A  that  access  as  to  be  substantially  diminished 
Vr  ftt  ohauttiuB,  thea  the  owner  la  entitled  to  compensation  for  such  inter- 
ifraace:    U 

Sl  Bss  no  rjnaspfwtlmi  is  given  for  damages  If  tlie  tliinf  done  was  one  for 
w^jc^  if  dooe  wiihona  any  statutory  power,  no  action  ooold  have  been  main- 
ar  whn  a  riAlL  of  action,  whidi  would  hare  existed  if  the  woiks  had 
authmiaed  by  statute,  would  haTe  been  merely  personal;  nor  when 

_,,  -n»a,  K)C  out  <rf  the  execution,  but  oniT  out  of  the  subsequent  use  of 

;be  w.^<ts:  nor  for  the  loss  of  trade  or  custom  by  reason  of  a  work  not  other- 


ifiBrt^ag  ihe  hooae  in  or  mm  wUch  thejtrade  has  been  carried  on.    Id. 

'oaasi' 


apinaing  mOl  ninety  yards  from  an  important 

.  Glasgow,  haTmg  parallel  aoeesses  on  the  level  ftom  two 

of  the  miD  to  Ae  thoronghfare.  id. 
T.  A  railwaT  cosapauT  under  tlieir  spedal  act  cut  off  entirely  one  access. 
irtiil'Ti  Tiaf  thierefoR  a  deviated  road  over  a  bridge  with  steep  gradients.  And 
lli^  c^her  aboess  thcr  divested  and  made  less  convenient.  But  none  of  the  ooer- 
abctt$  were  earned  on  ex  adverso  tiie  piemiaea.  When  the  Bill  was  beforerar- 
^immt  the  tmsteea  were  induced  to  withdraw  their  opposition  in  consideration 
«tf  an  M.iuft,  by  which  the  company  undertook,  that  in  the  event  of  the 
^lad  c/ufes  uiiima  and  of  oCheis  being  inJuriooslT  affected  by  the  construction 
ctf  a^y  of  the  works  propoeed  by  the  bill,  their  daim  to  compensation  should 
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not  be  barred  by  reason  of  the  company  not  taking  part  of  their  land.  The 
trustees  claimed  compensation  for  the  diminished  Taliie  of  their  premises  by 
lesson  of  the  detour  and  ffiiidients: — 

BM,  afllrming  the  decision  of  the  court  below,  that  though  the  amement 
gave  no  right  to  compensation,  the  trustees  were  entitled  to  it  under  the  liailways 
and  Lands  Clauses  Consolidation  (Scotland)  Acts,  1846.    Id. 

8.  Per  LoBD  SBLBOBinB,  L.C. : — ^The  obstruction  of  access  to  a  private  prop- 
erty by  a  public  road  need  not  be  ex  adverso,  but  It  must  be  proximate  and  not 
remote  or  indefinite  to  entitle  the  owner  of  that  property  to  compensation  for  the 
loss  of  it.    Id. 

9.  And — ^It  is  a  question  whether  a  mere  change  of  gradient  alone  would  be  a 
proper  subject  for  compensation.    Id. 

10.  The  word  "mines"  in  the  77th  section  of  the  Railways  Clauses  Act,  1845, 
includes  minerals  whether  sot  by  underground  or  by  open  workings;  and  there- 
fore a  bed  of  clay,  on  which  the  railway  had  been  made,  was  as  a  mine  excepted 
out  of  the  conveyance  of  the  land  to  the  railway  company,  and  might,  unless 
the  company  were  willing  to  make  compensation  to  the  land-owner,  be  dug  and 
worked  oy  him.    Midland  Ry.  Co.  v.  Haunchwood,  eta,  Co.  665. 

11.  A  railway  company  having  the  usual  power  to  purchase  lands  under  its 
special  act  has,  by  virtue  of  the  6th  section  of  the  Lands  Clauses  Act,  1846, 
power  also  to  purchase  the  minerals  under  those  lands  compulsorily  at  any  time 
before  the  expiration  of  the  time  limited  for  the  exercise  of  its  compulsory 
powers,  if  it  should  deem  it  advisable.  Errington  «.  Metropolitan,  eta,  Ry. 
Co.  562. 

15.  That  power  is  not  taken  away  by  the  77th  and  following  sections  of  the 
Railways  Clauses  Act»  1846,  which  are  for  the  .benefit  not  of  the  mine  owner 
but  of  the  company,  and  only  exempt  the  company  from  the  obligation  of  buy- 
the  minerals  at  once  together  with  the  surface  lanos.    Id. 

18.  The  words  "  expressly  purchased  "  in  the  77th  section  are  not  to  be  con- 
fined  to  *'  purchased  by  agreement."    Id. 

14.  There  is  no  distinction  between  the  severance  of  ownership  vertically,  that 
is,  of  the  surface  lands  from  the  mines  beneath,  and  the  severance  of  ownership 
latemlly  by  the  taking  by  successive  purchases  of  surface  lands  from  the  same 
land-owner.  So  a  rauway  company  having  already  acquired  surface  lands  may 
snbseouently  purchase  compulsorily  the  mmerals  under  those  lands.    Id. 

18.  The  opinion  of  the  company's  engineer,  if  bona  fide,  is  the  only  evidence 
required  by  the  court  as  to  the  necessity  or  propriety  of  any  purchase,  and  the 
onus  of  proving  want  of  bona  fides  rests  upon  the  party  opposing  the  purchase. 
Id. 

16.  Evidence  held  to  show  that  an  agreement  to  convey  riffht  of  way  was  ex- 
ecuted upon  certain  conditions  that  were  never  complied  wUh,  and  to  present 
no  proper  cause  for  specific  performance.  Hastings  and  Avoca  R.  R.  Co.  v. 
Miles,  606. 

17.  Where  a  Jury  is  required  merely  to  determine  the  damages  or  compensa- 
tion for  taking  property,  a  finding  In  ^neral  terms  is  sufficient,  and  it  need  not 
specify  the  amount  allowed  for  each  item  of  injury.  And,  unless  there  are  in- 
dications to  the  contrary,  the  presumption  is  that  all  evident  facts  bearing  on 
the  amount  of  damages  were  taken  into  account.  Michigan,  etc.,  R  R.  Co.  v, 
Barnes,  608. 

18.  An  inquest  of  damaees  for  lands  condemned  for  railway  uses  may  be  con- 
ducted b^  a  Jury  without  legal  assistance,  and  liberal  practice  in  the  admission 
or  rejection  of  testimony  is  allowable ;  and  the  conclusions  of  the  jury  thereon 
will  not  be  disturbed  except  for  rulings  that  were  manifestly  inaccurate  and  did 
substantial  injustice.    Id. 

19.  Liability  for  interest  on  deferred  payment  for  land  condemned.  In  re 
Pigott,  etc.  608. 

,  80.  Where  a  railway  company  has  given  notices  to  treat  to  a  legal  tenant  for 
life  under  a  settlement  and  to  the  trustees  of  the  settlement  who  have  a  bare 
power  of  sale  with  his  consent,  and  the  purchase-money  for  the  life  estate  is 
nxed  as  between  the  company  and  the  tenant  for  life  by  award  imder  a  refer- 


tke  LndB  CtKoam  Act  m  the  vmuX  wij,  tiie  tnutees 


Ihe  ideRBee,  Ike  oompanr  caiinot  require  the  sale  to  be  oam- 


fay  tke  tnmeei^  but  it  must  be  completed  as  a  sale  by  tlie  tenant 

Ib  re  PSgott,  etc  €06. 

tL  Withooft  a  deed  a  nilioad  locatioQ  can  nerer  beccmie  kgal  except  on  pay- 

■!■&  or  manvr  of  tte  laad  damagcB^  or  bj  pieacdptioDL    In  no  other  way  can 

tke  f— ip— y  acquire  legal,  pfrmanfitt  poaBesBoa.    Pefkina  9,  Mains,  etc.,  R 

Ooraprhig  lead  vithovt  paying  oompensatioa  a  trespaes.    ErideDoe  of 
s'cDoaent.  Inrffwtnal  prDceedingato  condimn.  Boach  «.  Mihraukee, 
RRCbLffML 

.  TVe  revcnal  of  m  jodgment  oondemmn^  land  for  xi^bt  of  war,  on  appeal 

bf  the  land^yvner,  wiD  not  divest  tiie  possession  of  tlie  corporatioa  lawfully  ob- 

bj  gnmg  tbe  atatnto^  bond  on  tlie  taking  of  the  i^ipeal,  nor  can  the 

Louis,  etc,  R.  R  Ca  c  Eanies*  6ia 


of  land  adjoining  a  railway,  under  an  agreement  with 

3k  upon  himself  to  maintain 


,r,  oected  a  fence  along  the  line,  and  took  upon 
it,  M^  tbat  aa  bef  ecu  socii  owner,  and  those  holding  under  him  with  knowl 


the  dntr  of  aaaiateinhigjuid  repairing  the  fence  did  not  rest  on  the  com 

.  Waahbii] 
ion  of  th< 
bpfld  a  wagon  ■oari,  and  alaoto  fence;  AsU,  that  the  plaintiif 


pan.    Sc  LdoIb,  etc,  R  R  Go.  sl  Waahbom,  610. 
m.  The  lb  it  adant,  in  eansideration  of  the  grant  of  a  ri|^t  of  way,  acraed  to 

that  the  plaintiif  was  entitled  to 


it  vonhl  leaaooahly  coat  to  constraet  the  road  and  fence.  Taylor 
SL  SoftkP.  C.  R  R  Oa  na 

If  pnwHilinap  are  Instituted  to  condemn,  and  after  the  Tahie  of  the  propcrtT 
is  samfsimd  by  inquest,  the  proceedings  are  abandoned,  the  corporation  will 
baaaswvnblefaralldafliageB.    LeiasesiBt.  Louis,  etc,  R  R  Go.  610. 

ML  Fietitaaai  for  danaMBes.  Masanduiaetts  Ftactioc  WanieaitPowerOo.fi 
Lowell,  etc,  R  R  Ga6&. 

ST.  A  the  owner  ia  disseised  wliile  in  possearion,  he  may  maintain  an  action 
for  Iffapasi     Xmnj  «.  Fltchboxg  R  R  Go.  fBKk 

Ml  bnd  of  one  imDroad  necessary  to  its  nae  cannot  be  UMNopiiited  bj  an- 
other eoaqny.    L.  &.  etc,  R  R  e.  N.  T.,  etc,  R  R  Go.  6OT. 

Ml  a  light  of  iray  nay  be  leaated  in  a  conTe]ranoe  as  efEectoally  aa  by  a 
grant  by  deed.    ▲  ndit  of  way  ia  incident  to  the  land  and  cannot  be  aqparated 

finaaiL    Kodle  «.  £wcht,  607. 

It  to  rdesae  land  indnded  in  tiie  location  of  a 
of  firands.    Bamea  «.  Boston,  etc,  R  R  Go.  601 

BeeLAKD  Giuurr. 
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See  Gaxhbb,  56,  88L 
See  OAimnnt,  16. 


HOB  UAXIUTT,  866. 

See  Gakmr,  6L 

166. 

See  PuiAj>iii&  AHD  "PRAcnxm,  2S,  41k 

BZFDUnOI  nOM  U16;8S6. 

See  Gabbikb,  15L 

TMMM,  AfdUan  PATMBR  OF,  661. 

See  fiAumittt^  ^SL 
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GX8»680. 

See  AimcALs,  2, 11. 

KELLOW-aSBYAHT. 

See  Mabteb  ajxd  Sebtaht. 

FIDVCIABT  BELAnOVS,  470. 

See  AcuENT,  4 

FnUBfl. 

As  to  destraction  of  property  by  flro,  occasioned  by  sparks  from  the  locomo- 
tive, see  Kansas,  etc.,  R  R  Ck>.  v.  Owen,  611;  Loring  v,  Worcester,  etc.,  R 
B.  Co.  611 ;  Simpson  v.  East  Tennessee,  etc.,  R  R  Co.  611.  By  a  lamp  left  in 
a  freight  house.  Wood  v.  Chicago,  etc.,  R  R  Co.  612. 

See  Catihtkk,  22,  26;  Neoligienob,  66. 

TLAOOa,  80. 

See  Nbqliqengb,  28,  86;  PLBADiNa  ajxd  FsiLCiiCB,  4-6. 

FLTDie  SWITCH,  114 

See  Kbgugkncb,  44. 

lOBaXBY  OT  SILL  07  LADSH,  690. 

See  Cabbieb,  77. 

nmeHT,  DAvessom  ohasacteb  of,  161. 

See  Nitro-Qltgebinh^  !• 

DUOBnmrATioir  nr  katxs,  691,  604. 

See  Cabbieb,  81,  87. 

DSLITBBT  OF,  608. 

See  Cabbisb,  86. 

YALVB  OF,  HOW  FBOYBV,  869. 

See  Plbadihg  and  Pbactigb,  68. 

HALF-FABl  TIOKBT,  840. 

See  Cabbieb,  19. 

wir.rr.HM  fibsov  ov  ihb  teaox,  ii. 

See  NsGLiaENGB,  7-13. 

HIGHWAYS. 

1«  The  Kansas  statutes  devolve  upnon  railroad  companies  the  duty  whenever 
they  cross  a  highway  to  restore  it  to  its  former  state,  or  to  such  a  state  as  not  to 
have  necessarily  impaired  its  usefulness,  but  no  duty  is  imposed  thereby  upon 
the  companies  to  keep  the  highway  in  repair.  When  the  highway  has  been 
fully  restored  to  its  former  condition,  the  railroad  company  is  under  no  obliga- 
tion thereafter  under  said  section  to  maintain  a  sufficient  and  s^e  crossing. 
Missouri,  etc.,  R  R  «.  Lonf. 

8.  A  way  generally  travelled  by  the  public  for  more  than  fifteen  years  as  a 
public  road,  but  not  re^larly  laid  out  under  the  provisions  of  any  statute,  or 
of  public  record  as  a  highway  or  street  by  dedicaUon,  is  not  within  the  terms 
of  Sec.  1,  Ch.  106,  Laws  of  1876.    Id. 

S.  Sec.  1,  Ch.  106,  Laws  of  1876  (Sec.  41,  Ch.  84,  Comp.  Laws  1879),  provides 
it  shall  be  the  duty  of  each  and  every  railway  company  or  corporation  owning, 
controlling  or  operating  any  line  of  railroad  within  the  State  to  construct  and 
keep  in  repair  at  each  crossing  of  "any  regularly  laid  out  public  highway"  a 
good  and  substantial  crossing.  EMf  that  the  words  ''any  regularly  laid  out 
public  highway"  do  not  apply  to  roads  which  have  become  such  by  use  merely. 
Id. 


<M8  ERDSX. 


4.  A  town  is  not  UaUe  for  neglect  to  leiMlr  a  bridge  wMch  a  lailnid  is  hj 
law  boiDMl  to  Imp  in  ocikr,  altSmigli  the  bridge  la  part  of  tfie  Idglhway.  Bodh 
«L  BoaMTfiOe,  ML 

••  Tke  Hgbi  d  nQioadi  under  the  New  Yoik  ilatiites  to  GroaB  certain  luj^- 
wiji»  eoHUeraL    Btnaehaii  t.  Sea  Yiew  R  R  Go.  (M. 

C  A  pcivBte  awitch  not  a  pnhlie  highway.    KoesOe  e  Knecht^  007. 

SeeKBOJOKHCB,  80. 

miBAWAT.  miBT  10  BUfXm  or,  AT  SAILWAT  GBOam,  8Sl 

SeeNBauaurcL  Ifli 


10  Fi 

See  GABmoi,  HasLmBoi*  4S»  41 


L.AT.O0L «.  QfeenB^.  elCL,  R  R  Go.  601 

mm  OV  IKS  TXAGK.    OOKFMMt  LZABIS  VQB  H- 
JUT  10,11. 

See  IbHuaxiCB,  l-VL 

eAlB,4L 

See  FtBAsnn  JJD  liuonai^  Oi 

nwilf10,81 

See  PtBADon  AID  Peaches  Oi 

81. 
See  PiKASon  AXD  FKAcncB,  90L 

See  riiwnni,  SO;  HaauflBHCX^  9S. 

tte  joiyhad  retired  and  had  been  deKbentiog 

-  Jmmii%  the  oomt,  without  tlie  knowtodce  or  coa- 

the  Joij  to  be  infnmed,  throogfa  the  bemfl  hayiog 

<fid  not  a^^ee  ce  a  verdict  tlie  court  would  keep 

^-^  a  penod  ctf  four  da][B»  to  which  action  of  the 

thne  nnrrpted     Tlus  action  of  the  court  can- 

,  JB  it  mnat  itave  been  intended  tliat  it  should,  a 

which  waa  inconaieteot  with  their  proper  iude- 

R  R  CCl  iL  Jackaoo,  17a 


.  overim.  and  tiiere 

of  anch  landa,  or  jnoiiaon  for  the 
ia  eatitled  to  an  undiTided  half  of  tbe 


C^,  etc:.  R  R  Gol  801 


UndergranttoCP.RR 

took  M>  title  to  &e  timber.   Ourft 

in  part  by  cngmal  title  and  in  pert  hy 

tar  tte  nnMml  of  timber,  he  ifl  no^ 

Jfarqoette,  eux, 


is  ha  tte  United  States.  ir.& 
fotfieitedbyachaDge 
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1.  The  assent  of  stockholders  to  a  lease  must  be  given  at  a  stockholders' 
meetinx.    Peters  «.  Lincoln,  etc.,  R.  R.  Co.  597. 

8,  A  license  by  a  lessee  held  not  to  be  a  sublease.  State  «.  8t.  Baul,  etc., 
R  R  Co.  509. 

See  COBFOBATION,  8. 

UXV  07  GABBIBB  FOB  TBEIGET. 

Wheve  goods  are  sent  by  some  route  other  than  the  one  directed,  and  with- 
out the  knowledge  or  consent  of  the  owner,  the  railroad  has  no  lien  for  freight 
charges,  859. 

See  Cabbikk,  27. 

LIXITATIOH  07  LIABILITY. 

See  Cabbixb,  2d-d6,  52,  75. 

lOaTBB  TIOKBT,  884. 

See  Cabbibr,  17, 18b 

LIVB  STOCK. 

See  Andcals. 

L088  07  BAeOAeE,  590. 

See  Cauuikb,  78 

KAILS,  TBAV8P0BTATI0V  07,  592. 

See  Casbieb,  81 

KA8TBB  ABB  SEBVAHT. 

1.  To  entitle  an  employ§  of  a  railroad  company  to  recover  for  personal  in- 
juries through  the  negligence  of  a  co-employ^,  it  must  be  shown  that  his  em- 
ployment was  connected  with  the  operation  of  the  railway.  Smith  f>.  Burling- 
ton, etc.,  R  R  Co.  149. 

2.  Where  nothing  more  is  shown  than  that  plaintiff  was  a  section  hand,  and, 
when  injured,  was  engaged  in  loading  a  car,  this  service  did  not  pertain  to  the 
operation  of  the  railway.    Id. 

8.  The  fact  that  a  train  was  run  at  an  unlawful  rate  of  speed  within  a  city  is 
no  ground  for  imputing  negligence  to  the  railway  company,  as  between  it  and 
its  employe,  where  there  is  no  evidence  that  the  injury  to  the  latter  was 
caused  by  collision  with  any  object.  Lockwood  «.  Chicago,  etc.,  R.  R  Co. 
161. 

4.  If  the  mere  fact  that  the  car  upon  which  the  injured  employ^  was  engaged 
at  the  time  of  the  injury  was  then  off  the  track  creates  a  presumption  of  negli- 
gence on  the  part  of  the  company  or  some  of  its  employes,  it  seems  that  such 
presumption  &  rebutted  where  it  has  been  shown  positivelv  that  the  track  was 
m  gooa  order,  the  engine  car,  etc.,  in  good  re]>air,  ana  the  train  properly 
manned,  and  not  run  at  a  dangerous  spe^;  and  it  is  then  incumbent  on  the 
plaintiff  to  make  further  proof  of  negligence  on  the  part  of  the  company.    Id. 

5.  Where  a  brakeman  was  injured  by  being  thrown  from  a  moving  train 
while  uncoupling  the  engine  and  tender,  and  it  appears  that  he  was  not  required 
to  attempt  such  uncoupling  while  the  train  was  in  motion,  but  that  the  rules  of 
the  company  forbade  such  attempt,  this  is  such  evidence  of  contributory  negli- 
gence on  his  part  as  justified  a  compulsory  nonsuit  in  an  action  for  the  injury. 

6.  In  an  action  for  negligently  causing  the  death  of  plaintiff's  intestate,  a 
switch  tender  employed  by  a  railway  company,  through  the  explosion  of  nitro- 
glycerine being  transported  by  it  on  its  road,  it  was  field  that  the  defendant,  in 
complying  with  a  proper  request  from  another  railroad  company  to  run  for  it  a 
short  distance  one  of  its  cars,  to  be  loaded  with  an  article,  safe  when  properly 
handled,  but  dangerous  when  carelessly  handled,  is  not  bound  to  assume  negli- 
gence on  the  x>art  of  those  handling  it  would  occur,  nor  bound  to  take  measures 
tor  the  protection  of  its  servants  on  that  assumption.  Foley  v,  Chicago,  etc., 
R  R  Co.  161. 
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7.  When  the  oider  for  iwitchisg  the  car  was  giren,  decedent  was  notified  tbit 
the  car  must  be  kept  ont  of  the  waj  of  the  passenger  txain,  which  woold  be  due 
after  a  time,  and  that  if  not  loaded  in  due  season  it  must  be  tadatndatd. 
8uch  order  was  an  order  of  candon  and  not  of  ne^igence.    Id. 

t.  Where  the  decedent  went  between  the  cars  for  the  purpose  of  unoonpling 
them,  but  finding  them  morinr  at  too  great  speed  came  out  and  sigsislled  to 
dbeck  their  speed,  his  afterwaras  going  between  the  can  to  unoouDle  them  is 
not  necessarily  contribntoiT  ne^igenoe.  Beems  e.  Chicago,  etc,  R.  R  Go.  232. 

•.  The  defendant  is  liable,  notwithstanding  the  negli^^noe  of  the  deoessed,  if 
ordinary  care  was  not  ezerdsed  to  prevent  ue  accident  after  the  n^iigence  of 
deceased  was  known  to  defendant's  employes.    Id. 

IfiL  That  the  decedent's  foot  had  been  caught  between  the  rails  and  he  was 
fastened  to  the  spot  is  no  defence.    Id. 

11.  In  an  action  for  damaces  for  the  death  of  a  person  caused  by  the  n^li- 
^nt  acts  of  railroad  emplorw  in  backing  a  train,  evidence  of  the  rules  of  cau- 
tion in  handling  "  backing^  cars,  promulgated  by  the  company  for  the  guidsiioe 
of  its  employ^  is  competent  as  tending  to  prove  necligenoe.    Id. 

IS.  One  uaas,  a  yara  switchman  in  the  employ  of  the  defendant,  was,  while 
attempting  to  make  a  ooupUnf  of  two  frei^t  cars,  so  injured  that  death  ensued. 
His  aomioistrator  brought  suit  under  the  statute  to  recover  damages.  It  ap- 
pesred  that  the  decessed  was  a  single  man,  leaving  neither  widow  nor  child  sur- 
viving  him;  that  his  nearest  relative  was  a  mother  possessed  of  some  means; 
and  from  the  history  of  the  young  man,  that  his  past  life  had  not  been  and  his 
future  life  probably  would  not  be  of  any  great  pecuniary  value  to  his  mother. 
The  JuiT  awarded  the  full  statutory  limit,  $10,000.  The  district  court  set  aside 
the  verdict  as  excessive.  HM,  that  such  ruling  must  be  sustained;  that  while 
no  arbitarT  rule  of  computing  the  value  of  the  life  of  a  deceased  can  be  laid 
down,  ana  much  must  be  left  to  the  discretion  of  the  jury,  yet  it  was  not  the  in- 
tention of  the  statute  to  merely  mulct  a  defendant  in  damiages  for  negligence. 
nor  to  make  death  a  pecuniary  speculation  to  the  next  of  kin,  but  the  intention 
was  to  make  good  to  the  next  of  kin  the  actual  loss  sustained  by  such  death; 
and  in  determining  such  loss  many  thinn  should  be  considered  by  a  Jurf, 
amonz  them,  wh^Eer  the  next  of  kin  was  hsgidly  or  in  fact  dependent  upon  de- 
ceased for  support,  whether  the  relative  pecuniary  situation  of  the  deceased  and 
the  next  of  km  was  such  as  to  show  that  probably  the  next  of  kin  would  reoeiTe 
any  portion  of  the  deceased's  earnings,  and  also  whether  the  past  history  of  tbe 
deceased  tends  to  show  that  the  next  of  kin  would  be  likely  to  receive  any  bene- 
fit from  the  continuance  of  his  life.    Atchison,  etc.,  R  R  Co.,  e.  Brown,  2S& 

IS.  In  a  suit  against  a  railroad  company  to  recover  for  the  Idlling  of  a  perFon 
throu^  negligence,  while  engajged  in  his  duty  as  a  switchman,  the  nature  of  his 
emplojrment  at  the  time  of  the  injury  is  material  on  the  question  whether  he  was 
exercising  due  care.    Penna.  Coal  Co.  v,  Conlan,  S48. 

14.  Where  a  copy  of  the  rules  of  a  railway  companv,  showing  what  was  re- 
quired of  switchmen  and  other  servants,  was  admitted  in  evidence,  and  where 
what  work  the  deceased  switchman  was  required  to  do,  as  well  as  the  means  at 
his  hand  with  wliich  it  could  be  accomplished,  was  distincUy  shown,  and  where 
the  mun  and  side-tracks,  and  their  distance  from  each  other,  and  tbe  street 
crossings  and  yards,  with  all  the  other  facts  deemed  necessary,  were  given  in 
evidence,  it  was  hMd  no  error  to  refuse  the  testimony  of  otiier  switchmen  to 
show  that  in  their  opinion  it  was  not  necessary  for  the  deceaaeA  to  have  been 
where  he  was  when  he  received  the  injury,  or  to  have  passed  alonp  the  tiack, 
and  that  there  was  space  enough  to  properly  perform  Im  duties  without  going 
upon  such  track,  etc.,  as  the  jury  were  as  competent,  from  the  fscts  shown,  as 
the  witnesses,  to  form  an  opinion  on  the  questions  proposed.    Id. 

15.  In  an  action  against  a  railroad  company  to  recover  for  an  injury  bv  strik- 
ing the  deceased  wiui  a  moving  train  of  cars,  the  declaration  alleged  that  the 
decessed,  at  the  time,  was  en^ged  in  his  dutv  in  passing  over  and  ufwu  a  cer- 
tain track,  "  to  give  directions  to  others  of  his  co-servants,  and  to  aid  in  the 
switdiinsL  movement  and  operation  of  certain  cars  being  switched  upon"  snffl 
track.    There  was  evidence  tending  to  prove  this  all^ation.    Edd,  that  proof 
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that  deceased  had  another  duty  to  perf  onn,  as  taking  the  numbers  of  the  carSy 
in  a  memorandum  book,  constituted  no  variance,  as  what  the  deceased  was  do- 
ing at  the  time  was  no  part  of  the  tort  complained  of,  or  of  the  means  adopted 
in  effecting  it.    Id. 

!••  In  such  case  the  gist  of  the  action  is  the  defendant's  negligence,  as  alleged, 
and  the  motives  of  the  deceaased  in  being  upon  the  track,  or  why  he  was  there, 
are  wholly  immaterial,  it  being  sufficient  that  he  was  lawfully  there.  Any  alle- 
gation showing  why  the  deceased,  as  switchman,  was  upon  the  track,  except 
that  he  was  rightfully  there,  is  surplusage.    Id. 

17.  H.,  who  was  m  the  employ  of  a  railway  company  as  a  *'  capstan-man," 
without  giving  the  usual  warning,  propelled  a  series  of  trucks  along  a  line  of 
rails  in  a  goods  station,  and  injui^»i  the  plaintiff,  who  was  engaged  in  similar 
work  at  the  other  end  of  the  hne  about  100  yards  off.  The  capstan  was  set  in 
motion  by  hydraulic  power  communicated  to  it  by  H.  from  a  stationaiy  engine 
at  a  distance.  Heid,  that  there  was  evidence  to  warrant  the  Jury  in  flnamg  that 
H.  was  a  person  who  had  the  charge  or  control  of  "a  train  upon  a  railway '* 
under  s.  1,  sub-s.  5,  of  the  Employers'  Liability  Act,  1880  (4S  &  44  Yict  c.  &). 
Cox  9.  Great  Western  Ry.  Go.  485. 

18.  An  employer  who  introduces,  without  notice  to  his  employ^,  new  and 
unusual  machinery,  whether  belonging  to  himself  or  another,  involving  an  un- 
expected or  unanticipated  danger,  through  the  introduction  of  which  the  em- 
ploy§,  while  using  the  care  and  diligence  incident  to  his  emplovment,  meets 
with  an  accident,  u  liable  in  damages.    O'Neil  v.  St.  Louis,  etc.,  K.  R.  Co.  614. 

19.  If  a  master  or  another  servant,  standing  towards  the  servant  injured  in  the* 
relation  of  superior,  orders  the  latter  into  a  situation  of  danger,  and  he  obeys 
and  is  thereby  injured,  the  law  will  not  charge  him  with  contributorv  negli- 
gence, unless  the  danger  was  so  glaring  that  no  prudent  man  would  have 
entered  into  it.    Miller  v.  Union  Pacific  R  R.  Co.  614. 

80.  Injury  to  employ€  by  defective  car.  Palmer  «.  Denver,  etc.,  R  R  Co* 
616.     

SI.  Who  are  fellow-servants  1  Duty  of  master  as  to  machinery  in  workshop. 
Totten  V.  Penna.  R  R  Co.  616. 

88.  Rules  governing  in  suits  by  employes  stated.  Granville  o.  Minneapolis, 
etc.,  R  R  Co.  612,  618. 

See  NsGLiaENGB,  Pusading  ahd  Practicb,  87-44. 

MSCHAVIGV  LIEV. 

1.  A  statutorv  rieht  of  action  against  a  corporation  for  labor  done  and 
materials  furnished  follows  the  assignment  of  the  claim;  otherwise  it  would  be 
determined  by  the  claimant's  death,  and  perhaps  by  his  insolvency.  Contract- 
on  and  sub-contractors  are  not  "laborers"  within  the  meaning  of  the  statute 
ffiving  a  right  of  action  for  labor  debts.  Under  an  act  giving  a  right  of  action 
for  labor  debts,  a  laborer  may  sue  for  work  done  by  his  team,  where  no  right 
arises  from  its  service  to  any  other  person.  Chicago,  etc.,  R  R  Co.  9.  Sturgis. 
619. 

8.  Mechanics'  liens  as  against  railroads  considered.  St.  Louis,  etc.,  R  R  Co. 
«.  Memphis,  etc.,  R.  R  Co.  600. 

XEBGHAVDISE  A8  BAOOAGS,  811. 

See  Cabbieb,  10. 

■IHS8  AVB  XIHSSAX8,  555. 

See  EioznEHT  Domain,  ICt 

mnrox. 

See  ChiiiDbien. 

HOB,  DSLAY  07  TBBieHT  BT,  891. 

See  Carroer,  48, 44. 
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In  a  suit  on  bonds  aeeored  in  put  by  a  second  mortage,  the  tnutees  of  the 
second  mortgage  are  necessary  parties.  Where  a  State  statute  provides  for  the 
functions  of  trustees,  mortgages  executed  under  the  laws  of  the  State  need  not 
expressly  ptowide  therefore.    MereantUe  T.  Co.  e.  PoitUuid,  etc,  R  E  Co. 


L  Where  a  railway  company  has  constructed  a  tresUe-woric  or  bridge  oTer  a 
street  and  credc,  at  a  phu^e  where  the  street  has  not  been  graded  or  improred, 
and  there  are  no  railinn  to  the  trestle-worlc  or  bridge,  and  no  foot  pknki  upon 
it,  and  the  only  way  ox  crossing  is  by  stepning  from  tie  to  tie,  and  the  rsilwaj 
compwr  is  constantly  usinc  the  track,  aiui  a  party  climbs  up  and  attempts  to 
cross  without  the  consent  or  the  compsny,  and  u  injured  by  being  nm  oTerwith 
a  hand-car;  Ml,  the  court  commits  no  error  in  ruling  out  the  eTidence  con- 
cerning the  custom  of  foot  passengerB  crossing  such  tiesUe-work  or  bridge,  after 
two  persons  had  testified  to  it  without  objection.  Mason  e.  HisBOuii  TioSc 
R  R  Co.  1. 

t.  Jl  railway  company  has  exdusiye  right  to  occupy,  use  and  eojovits  railway 
tracks,  trestle-work  and  bridges,  and  any  person  waUong  upon  a  track  or  bridge, 
without  the  consent  of  the  company,  is  a  trespasser;  and  in  case  of  an  injury 
happening  to  such  person  while  so  trespassing  upon  it,  from  the  moyement  or 
operation  of  the  cars  of  the  company  over  it,  be  is  without  remedy  unlen  it  be 
]xoTed  by  afflrmatire  evidence  that  the  injuries  resulted  from  n^ligence  so 
gross  as  to  amount  to  wantonness.    Id. 

S.  The  deceased  was  a  fuU-grown  man,  but  was  deaf  and  dumb,  and  that  at 
the  time  of  the  accident  he  was  walking  on  the  track  of  the  company  in  the 
same  direction  as  the  train  that  killed  him.  The  evidence  was  conflicting  as  to 
whether  any  whisUe  or  bell  was  soimded  by  the  train,  so  as  to  warn  the  deceased 
of  his  danger,  and  if  so,  when  it  was  sounded.  The  court  instructed  the  jury  that 
if  those  in  chsige  of  the  train  saw  the  plaintiff's  intestate  in  time  by  the  use  of  the 
means  in  their  power  to  have  saved  his  life  by  checking  the  train  or  by  biowinz 
the  wlustle  and  ringing  the  belt  and  the  defendant's  employls  wilfully  failed 
to  use  such  means  to  avoid  the  killing,  they  must  find  for  the  plaintiff.  Hdd, 
that  this  instruction  was  erroneous.  The  Jxirj  should  have  been  told  that  the 
defendant's  employ^  being  ignorant  of  the  physicsl  inflrmity  of  deceased,  had 
n  right  to  believe  that  he  would  do  what  a  man  possessed  of  his  ordinary  facul- 
ties would  have  done,  viz.,  stepped  off  the  track  in  time  to  avoid  danger,  when 
he  heaid  the  approaching  train,  and  that  hence  they  were  not  in  fault  for  failing 
to  slop  the  tnin.    Louisville,  etc,  R  R  Co.  e.  Cooper,  5. 

4.  Semble,  that  if  knowledge  of  the  physical  infirmities  of  the  deceased  had 
been  brou^t  home  to  said  employ^  they  would  have  been  held  to  a  stricter 
Measure  ofduty,  and  that  a  failure  on  their  part  to  dischaige  that  duty  wonid 
have  constituted  either  absolute  intentional  kUling  or  wilful  neglect,  for  whidi 
tiie  coanpany  would  have  been  held  liable.    Id. 

f.  A  railroad  company  is  entitled  to  the  possession  of  its  roadway.  The 
timTeUing  public  has  no  xidit  to  tlie  use  of  it,  except  at  crossings  and  other 
places  of  public  passage.  But  if  persons  travelling  on  a  railroNad  track  are  seen 
in  time  to  avoid  dai^^,  by  warning  them  off  by  proper  ngnals,  it  is  the  duty  of 
the  offloeis  of  Uie  tnm  to  resort  to  such  means  to  prevent  injury  even  of  tres- 
pasBUA  on  tte  road.    TeunenteoodL  e.  Southern  Pacific  R  R  Co.  8. 

C  Xo  duty  is  imposed  to  sound  a  whistle  in  the  lawful  use  of  the  roadway, 
cmpt  in  appreodii^g  craaaings  on  a  road,  or  other  places  of  public  passage,  or 
in  comii^  to  tiH^Vr**.  or  into  towns  or  cities.  Aooordingf  y,  kkd,  defendant  was 
Bot  fCBpnMiblr  for  injoiies  occasioned  while  it,  without  fault,  was  running  its 
traiB  It  the  costoasaiy  speed  and  without  soundine  a  whistle,  at  a  portion  of  the 
imd  ao<  anoftchiiig  a  Grossing  or  place  of  public  passage,  but  upon  a  trestle 
loue  crosssar  a  lavine  about  a  mfle  from  a  station.    SM,  further,  plaintiff 

aa  >s:27  of  eoatiihafeoiT  aqitigenoe.    Id. 

T«  If  «ae  who  laiers  upon  the  trac^  of  a  raflway  when  no  train  is  in  sight 
psoTJdentia]  cause;  become  insensihle  while  there,  and  in  that  coo- 
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dition  be  ran  over  and  injured  by  a  train  while  lying  in  open  view,  the  company 
would  be  liable  in  damages  on  account  of  that  negligence  on  the  part  of  its 
agents  in  not  discovering  the  helpless  man,  which  was  the  proximate  cause  of 
tlie  injury.    H.  and  T.  C.  R.  R  Go.  v.  8ymkins,  11. 

8.  The  doctrine  that  a  railway  company  owes  no  duty  to  one  unlawfully  on 
its  track,  and  is  not  liable  in  damages  for  injury  to  such  an  one  unless  wantonly 
inflicted,  discussed  and  disapproved. 

9.  A  reasonable  look-out,  varyine  according  to  the  danger  and  all  the  sur- 
rounding circumstances,  is  a  duty  always  devolving  on  those  in  charge  of  a  rail- 
way train  in  motion.    Id. 

10.  Railway  companies  are  bound  to  exercise  their  dancerous  business  with 
due  care  to  avoid  injury  to  others,  and  when  they  fail  to  do  so,  they  are  liable 
in  damages  for  injury  resulting  even  to  a  trespasser  who  has  not  been  guilty  of 
contributory  negligence.    Id. 

11.  One  who,  while  helpless  from  drunkenness,  is  run  over  and  injured  by  a 
paasinff  railway  train,  is  guilty  of  contributory  negligence,  which  constitutes  a 
bar  to  his  action  for  damages,  unless  his  injuries  were  wantonly  or  wilfully  in- 
flicted.   Id. 

12.  If  the  proximate  cause  of  injury  to  one  run  over  and  maimed  by  a  railway 
train  is  the  negligence  of  the  engineer  in  charge,  and  the  party  injured  is  pre- 
vented by  a  pro^dential  dispensation  from  the  use  of  his  faculties  at  the  time  of 
the  injury,  the  fact  that  prior  to  the  time  of  the  injury,  when  no  train  was  in 
view,  and  before  being  providentially  disabled,  the  injured  party  placed  himself 
wrongfully  on  the  track  of  the  road,  would  not  constitute  such  contributory 
negligence  as  would  prevent  a  recovery.    Id. 

15.  The  defendant  requested  the  court  to  charge  that  the  plaintiff,  bein?  about 
to  drive  a  team,  with  two  mules  and  a  horse  on  the  lead,  across  a  railroaa  track. 
with  a  loaded  wagon,  where  trains  were  running  propelled  by  steam,  having 
placed  his  son,  seven  years  of  age,  on  the  lead  horse,  over  which  he  (the  father) 
had  no  control,  was  guilty  of  negligence  in  placing  his  son  iu  such  a  dangerous 
position,  and  cannot  recover  for  the  loss  of  the  life  of  his  son  or  his  horse  killed 
Sythe  passing  train;  which  the  court  answered:  "This  point  assumes  a  fact, 
the  existence  or  non-existence  of  which  is  a  question  for  your  determination,  to 
wit:  That  the  plaintiff  placed  his  son  on  a  horse  over  which  he  had  no  con- 
trol. This  is  for  you,  and  we  cannot  assume  it  If  it  were  true  it  would  be 
strong  evidence  of  negligence.  It  is  for  jrou  to  flnd,  under  all  the  evidence  in 
the  case,  whether  there  was  negligence  either  on  the  part  of  the  plaintiff  or  of 
his  son,  who  was  killed,  which  contributed  to  the  production  of  the  accident. 
If  there  was  such  contributing  nefflifence,  the  plaintiff  cannot  recover."  Held, 
that  the  assumption  in  the  pomt  forbade  its  affirmance,  and  that  it  could  have 
been  well  refused  without  any  qualifying  remarks.  HM,  further,  that  there 
was  error  in  the  remark  that  if  the  assumed  facts  were  true  it  would  be  strong, 
evidence  of  negligence,  for  on  the  verity  of  the  facts  as  assumed,  without  refer- 
ence to  other  proofs,  the  plaintiff  was  guilty  of  neglicence,  and  as  it  was  not 
certain  that  this  error  did  tne  defendant  no  harm,  the  judgment  must  be  reversed. 
Pennsylvania  R  R  Co.  v.  Bock,  20. 

14.  Defendant  moved  in  arrest  ofjudffment  on  the  ground  that  there  had  been 
a  misjoinder  of  rights  of  parties.  Tae  aeclaration  discovered  no  inconsistency 
in  the  rights  sued  upon,  nor  any  misjoinder  of  the  claimants  thereunder,  ffela, 
that  Uiere  was  nothing  on  the  face  of  the  record  to  arrest  the  judgment,  and  if 
there  was  actual  misjoinder,  it  should  have  been  taken  advantage  of  on  the 
trial    Id. 

1ft.  A  common-law  and  statutory  claim  for  damages  may  be  ioined  in  the  same 
action  when  they  admit  of  the  same  pleas  and  are  followed  by  the  same  judg- 
ment.   Id. 

16.  A  father  brought  an  action  against  a  railway  company  for  the  death  of 
hifl  minor  son  by  the  alleged  negligence  of  the  company.  In  the  same  suit  he 
also  joined  a  claim  for  damages  for  a  horse  killed  at  the  same  time.  At  the 
trial  it  was  agreed  that  the  case  should  be  tried  as  if  the  mother  of  the  boy  were 
a  party,  and  that  she  should  be  concluded  by  the  verdict.    The  verdict  was  for 
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the  pkintUL    A  moUDD  was  made  in  amst  of  Judgment    BbU,  thai  there  wag 
Bothinc  on  the  leoord  which  could  be  taken  advantage  of  by  this  motion.    Id. 

17.  The  pUintiff.  a  deaf  man,  being  about  to  cross  a  railroad  tnudc,  in  a 
boggy,  saw  the  smoke  of  what  he  took  to  be  a  moving  train  east  of  him.  He 
crossed,  drove  eastward  a  distance  of  250  feet  along  a  road  which  ran  panUel 
with  the  railroad  and  within  a  few  feet  of  it,  turned  and  drove  back  the  same  way 
he  had  come,  attempting  to  recross  the  track  at  the  same  place.  He  never  looked 
to  the  east  to  ascertain  Ube  direction  in  which  the  train  was  moving,  bat  assumed 
that  it  was  moving  away  from  him.  The  view  to  the  east  was  unobstructed  for 
more  ttian  half  a  mile.  When  in  the  act  of  recroesing  the  trad^  he  was  looking 
back  over  his  shoulder  to  the  southward.  In  this  position  he  was  struck  ana 
iniurad  by  the  train  coming  from  the  east  HM,  that  the  accident  was  the  re- 
sult of  his  own  m^licence,  and  the  railroad  company  was,  therefore,  not  liable. 
Held,  also,  that  his  deafness  was  no  excuse.  It  should  rather  have  added  a 
spur  to  his  vigilance,  and  prompted  him  to  employ  his  other  faculties  so  as  to 
compensate,  as  far  as  poeable,  for  the  lacking  one.  BM,  aiso,  that  although 
plaintiff  was  in  full  view  of  those  operating  the  train  for  a  long  distance,  yet 
they  were  not  chargeable  with  n^ligence  owing  to  the  fact  that  the  road  forked 
Just  at  the  crossing,  and  thev  could  not  anticipate  that  plainUif  intended  to  take 
that  branch  which  crossed  tne  track.  BM,  also,  that  under  the  drcnmstances  it 
was  immaterial  whether  the  proper  signals  for  the  crossing  were  given  or  not 
Purl  e.  8t  Louis,  etc.,  R  R  Ck).  27. 

It.  Under  peculiar  circumstances  going  to  excuse  the  plaintiff  from  taking 
the  usually  neoessaiy  precautions  to  avoiddanger,  an  instruction  in  a  suit  to  re- 
cover for  a  personal  injury  from  a  passing  train  at  the  intersection  of  the 
track  with  a  street  croesinf  ,  that  if  the  plaintiff  knew  of  the  existence  of  the 
track  at  the  place  of  the  injury,  and  that  trains  frequently  passed  along  the  same, 
and  could  have  looked  for  ana  seen,  or  have  listened  ana  heard,  the  approach- 
ing train  before  going  upon  the  track,  and  did  not  thus  look  and  listen  for  the 
train,  and  that  bv  reason  of  such  n^lect  he  failed  to  avoid  the  inluir,  may  be 
properlv  refused,  although  ordinarily  such  an  instruction  should  be  given. 
Ftonsvlvania  Co.  e.  Rudel,  80. 

19.  Plaintiffs  intestate  was  riding  with  one  B.,  when  upon  approaching  de- 
fendant's track  the  horse  became  unmanageable  and  daahed  upon  the  track  in 
front  of  an  approaching  train,  and  both  B.  and  intestate  were  killed.  The 
track  near  the  crossine  runs  through  a  deep  cut  and  the  evidence  was  conflict- 
ing as  to  whether  the  bell  was  rung  or  whisUe  blown.  It  appeared  that  intestate 
Jumped  from  the  wafon  Just  as  he  was  struck  by  the  locomotive.  BM,  that  it 
was  for  the  juij  to  oetermine  from  the  evidence  whether  defendant  was  negli- 

Sent  in  remaimng  in  the  wagon,  and  it  was  therefore  error  to  non-suit,  that  if 
efendant  tieard  the  noise  of  the  locomotive  or  was  in  any  way  apprised  of  its 
approach  in  time  to  have  enabled  him  to  avoid  the  danror  by  the  exercise  of 
reasonable  prudence,  and  he  chose  to  trust  in  the  ability  of  the  driver  to  manape 
the  horse  and  avoid  collision,  defendant  is  not  liable,  notwithstanding  the  omis- 
sion to  rinr  the  bell  or  blow  the  whistle;  but  if  deceased  did  not  hear  the  train 
or  know  of  its  approach,  the  mere  fact  that  the  horse  on  seeing  the  engine  started 
forward,  and  getting  beyond  control  drew  the  wagon  on  the  track,  would  not 
exempt  defendant  from  liability.    €k)egrove  e.  N.  x .,  etc.,  R  R  Co.  35. 

20.  Upon  the  trial  of  an  action  against  a  railroad  company  for  negligent  col- 
lision with  and  injury  to  plaintilTs  wagon  and  horses  at  the  crossing  of  a  public 
highway,  it  wpeared  by  Uie  testimony  of  plaintiff's  witnesses  that  plaintiff  drove 
his  team  at  a  Inisk  trot  upon  the  crossing  without  having  stopped  to  listen  for 
trains;  that  he  had  looked,  but  at  a  place  where  a  thicket  well  known  to  him 

Erevented  a  view  of  the  track;  that  if  he  had  looked  at  any  other  point  be  would 
ave  seen  the  locomotive  which  did  the  injury.  BM^  that  he  was  guilty  of 
Gontributonr  ne^^igence,  which  debarred  him  of  recovery.  He  directly  con- 
tributes to  his  own  injuiy,  who,  paying  no  attention  to  his  own  safety,  trusts  to 
the  obligations  imposed  upon  the  company  to  warn  him  of  an  approacbiog 
train.  Turner  e.  Tikb  Hannibal  and  St  Joseph  R  R  Co.,  AppeUant  74  Mift- 
aouri  Reports^  OOft. 
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SI.  The  liabili^  of  horses  to  take  fri^t  si  nniuoal  noises  or  ol^ects  is  a 
thin^  to  be  apprehended  and  guarded  against;  and  the  wrong-doer  who  does  an 
act  hkelj  to  cause  horses  to  tSke  fright,  must  be  deemed  to  be  responsible  for 
injuries  caused  by  horses  runnimj'  away  uada  the  influence  of  the  fright  Bill- 
man  V.  Indianapolis,  etc,  R  R  Co.  41. 

S8.  Negligently  and  wantonly  sounding  a  steam  whistle,  so  that  horses  law- 
folly  near  are  caused  to  ran  on  and  inflict  an  injury,  renders  a  railroad  com- 
pany liable  to  the  one  injured  by  the  interrenin^  agency.  Facts  showing  a 
necessity,  or  a  reasoniU>le  excuse,  for  the  use  of  uie  whistle,  render  a  different 
rale  applicable.    I± 

S3.  The  horse  which  plaintiff  was  driying  caught  his  foot  in  the  space  be- 
tween the  rail  and  the  plank  on  the  crossing  and  fdl  down  on  the  track.  Plain- 
tiff alighted  and  endeavored  for  about  two  minutes  to  extricate  the  foot,  when  a 
train  came  along  and  broke  the  horse's  1^.  In  a  suit  for  damages  the  court 
non-suited  the  plaintiff,  invoking  the  rule  maX  he  should  have  "  stopped,  looked 
and  listened"  oefore  approaching  the  crossing.  MM,  that  the  rule  was  not 
applicable  to  the  case,  that  the  true  question  was  whether  the  company  was 
gniltv  of  n^ligence  in  allowing  the  track  at  the  crossing  to  be  in  an  insecure 
condition,  and  that  this  question  should  have  beoi  submitted  to  the  jury. 
Banghman  «.  Bhenango,  etc.,  R  R  Co.  SI. 

H  While  plaintiff  was  driving  his  mare  across  the  track  of  defendant's  road 
at  the  intersection  of  two  streets  ner  foot  caught  between  the  planking  and  one 
of  the  rails  and  she  was  injured.  Upon  the  trial  of  an  action  to  recover  dam- 
ages, plaintiff's  evidence  was  to  the  effect  that  there  was  over  three  and  one 
fourth  inches  between  the  plank  and  tiie  rafl,  while  two  and  one  quarter  inches 
was  all  that  was  required  for  the  passage  of  the  flanges  of  the  car  wheels,  and 
because  of  this  the  horse's  hoof  got  into  the  open  space  and  the  toe  calk  caught 
under  the  rail;  that  the  plank  was  from  one  fourth  to  three  eighths  of  an  inch 
higher  than  the  top  of  the  nil;  and  that  the  crossing  was  constructed  differently 
from  oUiers  upon  defendant's  road  and  upon  other  railroads.  Plaintiff  was  non- 
suited on  the  ground  that  there  was  no  evidence  of  negligence  on  the  part  of  de- 
fendant Sma,  error;  that  the  question  of  negligenoe  was  one  of  fact  for  the 
injuiy.    Pftyne  e.  Troy,  etc.,  R  R  Co.  64. 

86.  Decedent  was  seen  about  to  cross  a  railway  track  in  a  village,  at  a  time 
when  a  train  was  approaching  from  one  direction,  and  one  backing  towards  her 
from  the  other  direction.  &e  was  soon  after  found  dead  outnde  the  street 
limits  on  railroad  grounds,  having  been  run  over  by  the  backing  train.  EM, 
that  her  beinff  found  where  she  was,  outside  the  street  limits,  did  not  of  itself 
make  out  against  her  a  case  of  contributory  negligence.  Michigan,  etc,  R  R 
Co.  «L  Hassenmeyer,  60. 

96.  From  the  evidence  at  the  trial,  it  appeared  that  there  was  no  one  who  saw 
the  infliction  of  the  injuries  from  which  the  deceased  died,  but  as  far  as  could 
be  ascertained,  there  seemed  to  be  no  rational  explanation  of  her  injuries,  other 
than  contact  with  some  portion  of  a  passing  tram  of  the  defendant,  and  it  wns 
not  controverted  by  the  defendant  that  the  injuries  were  so  caused.  The  only 
evidence  on  the  subject  of  a  '* look-out"  was  that  of  the  ensineer  and  flremaa 
of  the  train,  which  was  uncontradicted  and  unimpeached.  They  proved  that 
they  were  both  encaged  at  the  time  in  keeping  a  most  careful  ancf  vigilant  look- 
put,  and  neither  of  them  saw  the  deceased  on  or  near  the  railway.  HM,  1.  That 
it  could  not  be  inferred  from  this  fact  that  their  testimony  was  not  true,  and 
might  be  disregarded  by  the  jury,  unless  it  had  been  shown,  which  was  not 
done,  that  the  deceased  was  on  ine  track  in  front  of  the  train,  and  was  struck 
by  the  locomotive.  2.  That  if  she  came  in  contact  with  some  other  part  of  the 
train,  either  in  attempting  to  cross,  or  getting  too  near  the  track  after  the 
locomotive  had  passed,  she  would  not  be  seen  by  the  engineer  or  fireman;  and 
their  failure  to  see  her  under  such  circumstances,  would  be  no  ground  for 
imputing  negligence  to  them,  as  they  were  under  no  obligations  to  look  back. 
Northern,  etc.,  R  R  Co.  9.  Bums,  66. 

S7.  The  proof  was  that  the  crossing  was  not  dangerous,  and  it  was  not  usual 
to  give  signals  by  ringing  the  bell  or  sounding  the  whistle  at  that  place.    Tliere 
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eoald  have  seen  it,  if  she  hid 
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under  die  ctrcomstanoeB  of  the  case 
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to  alation  flagmen  at  the  crosBine  of 

If  the  bell  ia  nmg,  or  the  whkle 

in  conaqpliance  with  section  806, 
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eonetraction,  by  the  defendant,  of  a 
a  pobtic  street  at  a  point  where  the 
to  croaa  when  injonsd;  abo  the  negligisnt  condition  of 
K  also  the  £aiIore  of  the  ddendant  to  keep  a 
by  an  ordinanoe  of  the  common  council 
stiijct  and  croaaing;  also  the  failore  of  sudi 
a  nam  the  bell  of  the  engine  when  approach- 
to  aoooa  the  whistle  haTing  been  proved  by  the 
Idmee  another  ordinance  of  such  coiuKtl, 
and  iiQ^ing  of  bells  on  engines  while  pass- 
i  cxcfamKm  of  anch  evidence  was  enoneoos. 
p::r:^s^  Txua  Cc^  c  HenaC  Til 

M.  ^.le  nv  of  i^c«d  of  snA  tnm,  m  oonnection  with  other  drcumstances, 
Kij  V  ?cesR>^et«d  =m  deaenuniag  the  qoeation  of  negtigenoe;  bat  the  rate  of 
ipmi  ^  wiors.  a  aaa  can  he  ivn  with  aaietf  to  the  paasengezB  cannot,  in  itself,  be 
AMsaec  nee  -j.ijma  aa  agunat  oae  who  ia  mimed  ther^y  at  a  crossing.  Terre 
Hvi^  tfCZL.  R  IL  Col  r.  CWt,  9L 

it  is  shown  that  the  deceased,  possessed  of  all  hift 
Twtfuffe  and  location  of  the  railroad,  and  presum- 
of  the  traina  mnning  thereon,  approached  the 
ragon,  with  no  opoiing  except  in  front,  without 
»  '.zt-z^  izZL  as  aay  point  to  look  or  lisien  for  an  approaching  timin,  and,  for  a 
c^>:a3c^  .Nf  meve  ihaa  fony  3fwnis  from  mch  croaaing.  drove  his  team  in  a  trot, 
w-.^jk:<L;  scjccijig  or  hwfcia^  nntfl  he  reached  the  croasing  where  he  was  run 

^       is  eontiibiitofy  n^i^ence  on  the  part  of  the 
» lu^  irmt  to  fear  an  actaoa  fay  hia  anmmistrator  to  recover  dam- 
Id. 
Aa  ixd  anan.  who  waa  aumiLwhat  deaf,  while  driving  a  span  of  colts 
i»  a  ra^lv^T  track  down  a  narrow  road  from  which  me  track  was  con- 
1  cc  .-ae  sde  by  a  high  cBBbankment,  8top|>ed  to  listen,  hot  hearing  nothing 
aad  when  dose  bf  the  track  a  train  appeared  within  a  few  rods. 

^  he  cooid  not  control  his  honea  where  they  were,  he  whipped  them 

I  &«d  to  crtXB  the  tmck,  and  the  rear  of  the  baggy  was  struck  by  the 
Axceaoti^.  AwL  that  in  an  action  for  the  resolting  injory  the  question 
w^c:feer  pcainoff  waa  goiltT  of  oontribatoty  nKligenoe  was  for  the  jury. 
C!ix:&r.\  eccL.  R  R  a>.  SL  Miller,  80. 
n.  iP'jaintiff,  while  cromiqg  the  railway  of  defendant  upon  a  public  stie^ 
^Ma  of  horaes  with  a  w^on,  was  strode  by  a  tnin  of  can  propelled 


^^.^ 
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by  an  engine.  Eyidence  that  the  train  was  propelled  at  an  unlawful  rate  of 
speed;  that  no  bell  was  rung,  or  signal  given,  as  required  by  law;  tluit  it  was 
an  unusually  dangerous  crossing,  and  tuat  no  fla^an  was  stationed  there  to 
warn  travellers;  and  that  a  view  of  the  passing  train  was  obstructed  from  one 
approaching  on  the  street  by  a  train  of  cars  left  standing  upon  a  side  track, 
extending  across  the  street,  with  an  opening  in  the  train  for  passage  upon  the 
street.  Meld,  sufficient  evidence  to  charge  defendant  with  negligence.  Kelly  v. 
St.  Paul,  etc.,  R.  R  Co.  dS. 

It  appeariug  that  plaintiff,  before  going  through  the  opening  in  the  train  and 
upon  the  track  where  the  accident  occurred,  brought  his  horses  to  a  walk,  but 
did  not  stop  them,  nor  leave  his  wagon  and  go  forward  where  he  could  see  au 
approaching  train;  that  he  looked  and  listened  for  a  train,  but  could  not  see  or 
hear  any  signal  of  its  approach.  Held,  tliat  the  evidence  does  not  fliiow,  as  a 
matter  of  law,  contributory  ne^liffence  on  the  part  of  the  plaintiff.    Id. 

M.  Where  the  plaintiff  testinea  that  as  he  approached,  with  his  wagon  and 
team,  a  railroad  crossing  of  a  public  street,  adjoining  tlie  passenger  depot  of  the 
railway  company,  he  looked  to  the  west  (the  direction  from  which  the  truin 
came),  and  afl  he  saw  was  a  large  pile  of  lumber,  and  didn*t  hear  any  bell  or 
whistle;  and  a  witness  stated  tmit  he  was  ten  or  fifteen  feet  from  the  depot,  but 
heard  no  signals  until  the  collision,  and  would  have  heard  them  if  any  had  been 
^ven;  and  four  other  witnesses,  who  were  present,  testified  that  they  did  not 
hear  the  whistle  sounded  or  Uie  bell  rung  until  the  instant  of  the  collision ;  and 
a  passenger  on  the  train  and  in  a  car  next  to  the  rear  one  stated  that  he  didn't 
hear  any  alarm;  and  on  the  part  of  the  defence,  the  fireman  and  engineer  testi- 
fied that  they  whistled  for  station  above  the  tank  800  or  400  yards  west  of  the 
crossing,  and  ran^  the  bell  continuously  from  the  tank  until  the  train  stopped; 
and  five  other  witnesses  stated  that  they  heard  the  whistle  sounded  800  or  400. 
yards  west  of  the  crossing,  and  the  ringing  of  the  bell  as  the  train  came  in,  held, 
that  there  was  a  sufficient  conflict  of  evidence  to  raise  a  question  of  fact  whether 
proi>er  and  timely  signals  were  given,  and  the  trial  court  was  justified  in  sub-* 
mitting  the  evidence  to  the  jury  for  their  consideration.  Held,  further,  that 
there  was  evidence  sufficient  to  sustain  the  finding  of  the  jury  that  proper  sig- 
nals of  the  approach  of  the  train  to  the  crossing  were  not  given.  Kansas  Pacini 
R.  R  Ck>.  V,  Kichardson,  96. 

36.  Where  a  person  as  he  approached  a  railroad  crossing  at  the  main 
thoroughfare  of  a  city  with  his  team  und  wagon,  looked  west  (the  direction  from 
which  the  train  afterwards  came),  saw  only  a  pile  of  lumber,  and  heard  no  bell 
or  whistle,  then  looked  ahead,  saw  the  street  clear  and  attempted  to  drive  across, 
then  tried  to  pull  his  team  around  to  avoid  Uie  coming  train,  but  too  late  to 
prevent  a  collision,  and  evidence  is  produced  tending  to  prove  that  the  train  waa 
coming  in  at  too  great  a  rate  of  speed,  and  that  no  timely  signals  of  warning  of 
the  coming  of  the  train  were  ^iven,  but  some  witnesses  testified  that  they 
hallooed  to  him  to  stop  as  the  tram  was  coming,  and  one  witness  stated  that  he 
took  off  his  hat  at  him  and  told  him  the  train  was  coming,  and  such  person 
testified,  "  He  didn't  hear  anybody  call,'*  held,  that  it  will  be  left  to  the  jury  to 
say  whether  such  person  was  guilty  of  contributory  negligence.  In  such  a  case, 
and  under  such  circumstances,  the  question  of  negligence  or  want  of  proper  care 
is  a  matter  of  ordinary  observation  and  experience  of  the  conduct  of  men,  and 
the  Judgment  of  a  jury  ought  to  control.     Id. 

86.  It  was  averred  in  the  petition  that  the  injuries  were  caused  by  the  neglect 
of  the  company  in  crossing  tlie  public  street  of  the  city  with  a  locomotive  and 
train  of  cars  at  a  very  swift,  rapid,  dangerous,  and  reckless  rate  of  speed,  and 
without  giving  any  warning  of  the  approach  of  the  locomotive  and  cars  by 
soundinj^  a  whistle  or  ringing  a  bell,  and  that  the  view  of  the  approach  of  the 
locomotive  and  cars  was  obstructed  by  cars  standing  on  the  track  and  by  lumber 
piled  in  close  proximity  to  the  road :  Held,  not  error,  under  the  allegations,  for 
the  trial  court  to  pemut  the  plaintiff  to  prove  that  the  company  had  no  fiagman 
at  the  crossing  of  the  street,  as  one  of  the  circumstances  existing  at  the  time  and 
place  of  the  accident    Id. 

37.  The  plaintiff  testified  that  before  attempting  to  cross  defendant's  track  h& 
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kfld  stopped,  looked,  and  liiteBed.  Tbs  defendant  adduced  eridenoe  to  Hib 
eontmr.  The  court  htttmcced  the  Jnnr  that  the  plaintiff  could  not  reoorer 
imleM  he  eiUbliibed  that  he  waa  using  cfoe  care;  that  he  <fid  no  act  that  contzib- 
nied  to  the  in  jmr,  nor  omitted  to  take  any  precantion  that  would  have  prerented 
it.    AU,  that  the  in8tnictk>n  waa  proper.    Shaw  v.  Jewett,  111. 

n.  In  the  abore  caae  the  negligence  charged  upon  the  company  defendiot 
waa  failore  to  ring  the  bell  of  the  encine.  The  evidence  was  oontradictoiy 
whether  the  bell  was  rung  or  not^  Bud,  that  the  question  was  for  the  jniy. 
Id. 

It.  In  the  above  case  the  eomt  instmcted  tiie  Jmy  that  the  plaintiff  had  a 
right  to  aaaiune  that  the  defendant  would  do  ita  duty  andring a beU,  adding 
farther  that  the  plaintiff,  though  he  nii^t  make  that  assumption,  wis  not 
relieved  thereby  from  the  duty  on  hla  part  to  vigilantly  uae  his  senses  to  avoid 
d^ger.    i«^a-tU-fa«nK=d<»«,n.BiUdw«p„,per.    Id. 


In  the  above  caae  the  defendant  adkcd  the  court  to  instruct  the  Jury  that 
if  thej  believed  the  plaintiff  could  have  seen  the  train  at  distance  enough  from 
the  tra^  to  have  stopped  Ids  horse  before  reaching  the  track,  his  failure  to  see 
the  train  waa  n^igence  on  his  part,  and  he  was  not  entitled  to  recover.  The 
court  rafnaed  the  point,  instructing  the  Jury  that  the  question  was  not  slone 
wlMther  the  plaintiff  could  have  seen  the  coming  train  at  the  indicated  distance 
from  the  trao,  bat  whether  when  at  that  distance  he  looked  and  listened  for  it, 
and  whether  it  waa  ao  plain  that  at  that  distance  be  could  and  would  have  seen 
it  If  he  loolDMl,  and  that  hia  not  seeing  it  iras  proof  that  he  did  not  look.  BM, 
that  the  instniotioa  waa  proper.    Id. 

40.  In  the  above  caae  the  court  told  the  juir  that  he  would  leave  it  to  them 
wheUicr  or  not  the  instinct  of  self-preservation  would  prevent  a  man  from 
attempting  to  cross  a  railroad  if  he  saw  that  the  engine  was  bound  to  reach  the 
pofait  of  croasimg  before  he  could  cross,  adding  uat  it  was  for  the  jury  to  find 
whsUwr  plaintiiltook  the  precautions  of  a  prudent  man  before  attempting  to 
cross  the  tradL,  and  that  the  law  exacted  of  him  in  such  case  a  vigilant  use  of 
hia  seneea  to  look  both  ways  and  to  listen.  MM,  that  the  instruction  was 
proper.    Id. 

4iL  In  an  ftctioa  afjunat  a  railroad  company  for  running  over  and  killing  a 
penoa  who  waa  drivmg  across  the  track  of  the  company,  the  court  instructed 
tlie  jury  as  foOowa:  If  you  find  that  defendant's  train  caused  A.  B*8  death,  that 
it  waa  on  the  day  of  the  accident  behind  time  and  running  rapidlv  to  make  up 
the  aaase,  that  the  track  on  which  said  train  was  running  was  obscured  from 
sight  of  the  hicfaway  along  which  A.  B.  was  driving  by  a  cut  and  other  obetruc- 
tiona;  if  yoolnd  that  the  team  in  iriiich  A.  B.  was  driving  stopped  before 
leaddng  tlie  track,  and  that  the  driver  looked  and  listened  and  could  not  see 
nor  hear  the  approaching  train,  and  then  drove  on  not  hearing  nor  seeinr  said 
train  till  it  waa  too  late  to  avoid  the  accident;  if  you  farther  find  that  saMf  train 
waa  fanning  on  a  down  grade,  that  the  employes  of  the  defendant  failed  to 
give  any  warning  until  too  late  to  avoid  the  colhsion,  and  that  A.  B's  death  re- 
sulted from  sad  collision,  you  must  find  for  the  plaintiff.    Beld,  that  there 
being  other  facts  in  tlie  case  tlie  instruction  was  imperfect  and  indefinite,  and 
conaeqaently  erroneoos.    Beid,  furtlier,  assuming  that  all  the  facts  in  the  case 
were  set  frnth  in  the  instruction,  that  it  was  erroneous  because  the  question  of 
both  the  defendant's  ne^igence  and  the  plaintifrs  contributory  negligenoe  shoma 
have  been  left  to  the  jury.    Pittsburg,  eta,  R  R  Co.  «.  Wright,  114. 

41.  Whcro  a  person  crosses  a  railroad  track  by  a  common  and  well-known 
footpath,  used  by  the  public  for  many  years  without  let  or  hindrance  on  the 
part  of  the  onployes  of  the  rsHroaa  company,  he  cannot  be  regarded  as  a 
sser.  Phik.  etc,  R  R  Co.  e.  Troutman,  117. 
A  weak-minded  giri  of  between  twelve  and  thirteen  years  of  age  startea 
opon  a  footpath  such  as  has  been  above  described,  which  lay  within  the  limits 
ora  vilbge  of  about  fifty  houses.  Upon  approaching  the  tracks,  which  woe 
three  in  number,  she  stepped  upon  the  first  track  on  observing  the  spproach  (n 
an  engine  on  the  third  track.  Tlie  engine  stopped  directly  abreast  of  her,  and 
no  approaching  train,  she  started  to  waiJL  down  the  track  on  whidi ' 
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had  been  standing,  and  so  around  the  engine.  While  eneaffed  in  so  doing  she 
was  struck  and  injured  by  a  train  of  stone  cars  which  had  been  detached  from 
the  ei^gine  above  spoken  of  about  three  quarters  of  a  mile  above,  and  which 
havinff  attained  a  rate  of  speed  of  fifteen  or  eighteen  miles  an  hour,  had  been 
by  a  ^ng  switch  turned  from  the  third  track  upon  the  track  on  which  the  girl 
was  walkuig  only  about  one  hundred  and  fifty  feet  from  the  point  where  she 
was  struck.  There  was  no  whistle  blown  or  alarm  of  any  kind  given  to  the 
|drl.  The  engineer  of  the  standing  engine,  the  only  one  of  the  employee  of 
the  railroad  company  who  saw  her,  did  not  attempt  to  save  her,  because,  as 
he  testified,  he  did  not  observe  that  she  was  upon  the  track.  Suit  having  been 
brought  by  the  girl  against  the  railroad  company  to  recover  damages  for  the  in- 
jury done  her;  held,  Siat  the  evidence  disclosed  negligence  on  the  part  of  the 
company's  employes.  BM,  further,  that  it  disclosed  no  contributory  negli- 
gence on  the  part  of  the  plaintiff,  or  at  least  certainly  no  such  contributory 
negligence  as  would  require  the  court  peremptorily  to  instruct  the  juiy  that  the 
plaintiff  was  not  entitled  to  recover.    Id. 

46.  The  complaint  averred  in  substance  that,  upon  the  arrival  of  the  train 
upon  which  pluntiff  was  a  passenffer  at  the  station  which  was  his  destination, 
sud  train  slackened  in  speed  so  that  plaintiff  could  have  alighted  safely  had 
there  been  a  platform  or  other  suitable  place  prepared  for  passengers  to  step  on ; 
that  the  hight  was  dark,  the  wind  blowing,  and  the  rain  falhng;  that  the  plaintiff, 
in  obedience  to  the  order  of  the  conductor,  stepped  off  the  train  expecting  to 
alight  upon  a  platform,  but  that,  through  the  fault  of  the  company,  there  was 
no  platform,  but  an  uneven  piece  of  ground  sloping  from  the  track  to  a  ditch, 
wholly  unsuitable  for  the  accommodation  of  passengers,  down  which  plaintiJi 
fdl,  injuring  himself  severely,  the  wheels  of  the  car  passing  over  his  lee;  where- 
fore plaintiff  sought  to  recover  damages.  BM,  that  the  fiicts  averrea  did  not 
dearlv  show  that  the  plaintiff  was  free  from  contributory  negligence,  and  that, 
therefore,  in  the  absence  of  an  express  averment  to  that  effect,  the  complaint 
was  insufficient  and  demurrable.  '  Cincinnati,  etc.,  R  R  Co.  v.  Peters,  12o. 

46.  A  passenger  train  running  at  night  at  a  high  rate  of  speed  upon  a  rail- 
road track  was  thrown  therefrom  bv  a  misplaced  switch.  The  track- walker 
employed  by  the  company  had  visited  said  switch  only  an  hour  before  the  acci- 
dent, and  found  it  in  proper  condition  and  safely  locked.  Shortly  after  that 
inspection  a  train  had  passed  thereover  in  safety.  There  was  no  light  on  the 
switch,  that  not  being  the  custom  of  the  company;  hence  the  engineer  of  the 
wrecked  train  was  unable  to  see  that  the  same  was  misplaced  until  within  about 
ten  rods  thereof,  when  he  observed  that  the  red  side  of  the  signal  taiget  was  par- 
tially turned  towards  him.  He  hesitated  for  a  moment,  but  oefore  he  was  able 
to  determine  what  he  should  do,  the  train  was  thrown  from  the  track.  The  en- 
gine and  train  were  not  provided  with  the  Westinghouse  air-brake,  but  even  if 
they  had  been,  the  engineer  thousrht  he  could  not  have  brought  the  train  to  a 
halt  so  as  to  avert  the  accident.  In  an  action  brought  against  tlie  company  by 
a  passenger  on  the  train  who  was  injured,  to  recover  damages,  the  court  charged 
that  if  the  defendant  had  done  all  that  human  prudence  and  forethought  could 
do  to  prevent  the  accident,  the  plaintiff  could  not  recover,  but  that  it  was  for 
the  jury  to  say  whether  it  had  exercised  such  prudence  and  forethought,  and 
whether  it  was  not  its  duty  to  guard  and  light  the  switch,  and  to  supply  a  proper 
air-brake,  and  also  that  the  jury  had  no  right  to  find  that  the  misplacing  of  the 
switch  was  the  work  of  a  stranger  without  evidence  to  that  effect.  The  jury 
having  found  for  the  plaintiff:  held,  that  the  instructions  of  the  court  were  not 
erroneous.    New  York,  etc.,  R  R  Co.  v,  Dougherty,  180. 

47.  Under  section  1808,  Wisconsin  Rev.  St.,  it  is  the  duty  of  a  railway  train 
approaching  a  railway  crossing  to  come  to  a  stop,  not  immediatelv  at  the  400- 
foot  post,  but  somewhere  between  that  post  ana  the  crossmg.  Lockwood  e. 
Chicago,  etc.,  R  R  Co.  151. 

48.  There  was  no  error  in  refusing  to  submit  to  the  jury  the  question  whether 
the  defendant  railway  company  was  negligent  in  running  its  train  at  the  rate 
of  eight  or  ten  miles  an  hour  on  a  certsin  curve,  when  all  the  evidence  in  the 
case,  as  well  as  common  experience,  shows  that  trains  are  daily  run  with  safety 
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Ai  A  much  greater  speed  over  similar  carrea,  and  where  it  appears  oondnaTely 
that  the  tr^k  was  m  good  condition.    Id. 

M.  The  fact  that  one  in  attempting  to  croes  a  railroad  does  not,  at  the  iDstant 
of  stoppinff  on  it.  look  to  ascertain  if  a  train  is  approaching,  is  not  condosire 
eridenoe  or  a  due  want  of  care  on  bis  part.    Plumer  v.  £a«tem  R  R  Co.  16S. 

50.  His  omission  to  do  so  is  to  be  submitted  to  a  jiur  for  their  consideralioiL 
Id.  ^ 

•1.  The  eridenoe  showed  that  the  plaintiff,  while  riding  in  a  car  of  the  de- 
fendant, cot  up  and  gave  his  seat  to  an  elderly  lady.  The  car  being  crowded 
he  was  obliged  to  pass  out  on  to  the  front  platform.  While  standing  there  the  car 
ran  off  the  track,  and  at  the  request  of  the  driver  the  plaintiff,  with  otherB  on 
the  platform,  got  off  and  assisted  in  setting  the  car  agam  on  the  track.  When 
this  was  done  the  passenj^^rs  got  on  me  front  platform  again  by  slipinng  over 
an  enclosure  three  feet  high  surrounding  the  same;  and  wMle  the  plaiuiiff  vasin 
the  act  of  getting  on  the  platform  in  the  same  manner,  the  driver,  without  a  sigDsl 
or  warning,  started  the  horses.  By  the  sudden  jerk  In  starting,  the  plaintUf  waa 
thrown  down  on  the  side  of  the  car  and  was  dragjged  some  distance,  and  Iiia  foot 
crushed  bv  the  wheel.  The  accident  occurred  in  the  dajrtime,  and  there  waa 
proof  tending  to  show  that  the  driver  might  have  seen  the  plaintiff  in  the  act 
of  boarding  tne  car.  Proof  was  also  offered  to  show  there  was  a  notice  on  the 
inside  of  tne  car  requiring  passengers  to  enter  and  leave  the  car  by  the  rear 
platform.  MM,  1.  That  considering  there  was  negligence  on  the  part  of  the 
plaintiff  In  attempting  to  enter  the  car  by  the  front  platform,  the  question  was 
whether  the  driver  of  the  defendant's  car,  by  the  exercise  of  proper  care  and 
prudence,  might  have  seen  the  position  of  the  plaintiff,  and  therebjr  have  avoided 
the  injury.  2.  That  under  the  circumstances  of  the  case,  taking  into  considera- 
tion that  the  plaintiff  had  paid  his  fare,  and  that  owing  to  the  crowded  ooodi- 
tion  of  the  car  he  was  oblig^  to  stand  on  the  front  platform,  that  he  had  gotten 
off  at  the  request  of  the  driver  to  help  in  ^tting  the  car  again  on  the  track,  and 
the  other  facts  in  the  case,  there  was  an  obligation  on  the  port  of  the  driver  to  see 
that  the  plaintiff  and  others  had  an  opportunity  to  get  on  the  car  again  before 
he  stuted  the  horses;  and  if  he  saw,  or  by  the  exercise  of  proper  care  roiglit 
have  seen,  the  position  of  the  plaintiff  and  thereby  have  avoiaed  the  injury.  Uie 
defendant  was  liable.  8.  That  there  was  evidence  legally  sufficient  to  subnut 
this  question  to  the  jury.    People's,  etc.,  R  R  Co.  e.  Green,  168. 

5S.  The  defendant  is  the  owner  of  a  street  railroad.  The  cars  are  propeIj<^ 
by  means  of  an  endless  cable,  and  to  each  car  is  attached  a  dummy,  cairyin;; 
the  gripping  apparatus.  Seats  are  arranged  on  the  sides  and  at  the  end  of  li'*-' 
dummv  for  the  use  of  passengers.  The  railroad  has  two  tracks,  the  nortbem 
track  being  for  cars  going  up-hill,  t&id  the  southern  track  being  for  descend- 
ing cars.  Plaintiff's  husbiuid  seated  himself  as  a  passenger  at  the  lower  end  of 
the  seat,  on  the  south  side  of  the  dummy.  A  two-horse  express  wagon  baa 
crossed  the  northern  track  and  was  standing  on  the  southern  track,  at  a  po^ot 
about  one  hundred  and  fifty  feet  distant,  at  the  time  the  dummy  in  question 
started;  the  wa^n  was  so  cramped  that  the  horses  were  headed  toward  tbe 
north  track,  their  heads  proiecting  so  far  over  it  that  the  approaching  dummy 
would  have  struck  them,  and  the  rear  end  of  the  wagon  pointed  obliquely  do^Q 
the  hill,  also  toward  the  northern  track.  As  the  dummy  came  up  to  tbe  v&g^" 
two  passengers  seated  on  the  southerly  seat  jumped  over  the  bade  of  tbe  seat< 
as  the  rear  end  of  the  dummy  jcame  up  a  hind  wheel  of  the  wajB^on  collided  witb 
the  dummy,  and  plaintiff  received  injuries  from  which  he  died.  Verdict  for 
plaintiff  for  (8000.  Judgment  affirmed.  (See  Pleading  and  Practice,  81,  W 
Ck)ok  «.  Clay,  etc.,  R  R  Ck).  175.  . 

M.  The  injury  consisted  in  the  throwing  of  a  jet  of  water  from  a  water  taoK 
on  the  appellee.  It  being  chaiged  in  one  paragraph  of  the  complaint  that  it  ^jj^ 
done  wrongfully  and  purposely  by  the  servants  of  the  appellant  in  charap  ^'r^ 
train,  and  m  a  second  paragraph  that  it  was  done  camessly  and  neffig^^^^' 
Terre  Haute,  etc.,  R  R  Co.  v.  Jackson,  178L  . . 

64.  The  doctrine  is  now  well  settled  that  a  corporation  is  liable  for  the  wuim 
acts  and  torts  of  its  agents,  committed  within  the  general  scope  of  their  em* 
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plojment  as  well  as  acts  of  negligence;  apd  that  the  cor]>oration  is  thus  bound, 
although  the  particular  acts  were  not  previously  authorized  nor  subsequently 
ratified  by  the  corporation.  It  is  therefore  immaterial  whether  the  conductor 
or  brakeman  had  been  required  or  authorized  to  wash  out  cars  of  the  compauy 
for  any  purpose.  For  the  purpose  of  carrying  the  passen^^ers  safely  the  appel- 
lant was  represented  hy  its  agent,  and  if  they  did  anything  inconsistent  with 
that  safety,  appellant  is  liable.  The  drenching  of  a  passenger  with  water, 
either  negligently  or  wilfully,  is  a  clear  and  direct  breach  of  the  duty  to  carry 
49afe1y.    Id. 

55.  Plaintiff,  a  boy  of  seven  year^,  had  his  foot  crushed  by  a  turn-table  of  de- 
fendant, upon  whicn  he  and  other  boys  were  playing.  The  defendant  was  not 
using  the  table  at  the  time,  and  had  no  one  in  charge  of  it.  The  plaintiff  and 
the  other  boys  put  the  table  in  motion  for  their  own  amusement.  Seldy  that  the 
rule  which  applies  to  adults  in  reference  to  contributory  negligence  cannot  be 
Applied  to  infants  of  tender  jears.    Evansich  «.  Qulf,  etc.,  R.  H.  Co.  182. 

56.  It  is  not  always  contributory  negligence  per  se  for  a  traveller  to  attempt 
to  cross  a  r^way  track  without  waiting  until  a  train,  which  has  just  passed,  has 
^one  so  far  as  not  to  obstruct  his  view  of  another  train  approaching  on  a  parallel 
track  in  an  opposite  direction.    Philadelphia,  etc.,  R.  R  Co.  v.  Carr,  185. 

57.  A.  was  walking  along  the  street  of  a  city,  which  was  crossed  by  the  tracks 
of  a  railroad.  Seeing  a  train  approaching  on  the  track  nearest  to  her  she  paused 
to  let  it  pass.  As  the  last  car  passed  her  she  looked  both  ways,  and  also  list- 
ened, but  heard  nothing  to  alarm  her,  and  accordingly  when  the  rear  end  of  the 
train,  which  had  just  eone  by,  was  about  a  car  lenj^  off  attempted  to  cross  the 
track.  On  the  way  she  tripped  and  fell  upon  the  track  immediately  beyond 
that  on  which  the  train,  which  had  just  passed,  had  been  runnine,  and  after  ly- 
ing there  prostrate  about  a  quarter  of  a  minute  was  run  over  ana  injured  by  a 
train  approaching  from  the  opposite  direction.  The  engine  of  the  train  by 
which  she  was  injured  passed  tne  rear  car  of  the  first  tram  she  had  observed 
About  three  hundred  feet  from  the  scene  of  the  accident.  A.,  having  brought 
auit  against  the  railroad  company  to  recover  damages  for  the  injury  done  her, 
the  defendant  requested  the  court  to  charge  that  the  plaintiff  had  been  guilty  of 
contributory  negneence  in  attempting  to  cross  while  the  train,  which  had  lust 
XHissed,  prevented  ner  seeing  the  incoming  train  by  which  she  was  injured.  The 
<X)urt  declined  so  to  charee,  but  left  the  question  of  the  plaintiff's  contributory 
negligence  to  the  jury:  Held,  that  under  the  circumstances,  this  was  not  error. 
Id. 

58.  The  plaintiff  was  a  travelling  agent  for  an  insurance  company;  his  sister, 
who  was  unwell  and  was  temporarily  residing  in  a  distant  State,  had  written  to 
him  that  she  had  had  a  severe  attack  of  illness  and  desired  to  be  carried  to  her 
home;  that  he  had  written  to  her,  stating  his  situation,  that  he  was  travelling, 
and  asking  her  to  arrange  with  a  friend  to  bring  her  as  far  as  a  certain  city,  and 
that  he  would  make  arrangements  for  some  one  to  accompany  her  from  that 
place  to  her  home,  if  her  friend  could  not  come  with  her  anv  farther;  that  he 
expected  an  answer  to  lus  letter  would  reach  B.  in  a  week,  which  would  decide 
whether  he  would  have  to  go  after  her,  or  whether  her  friend  would  take  her 
home;  that,  after  writinf^  this  letter,  he  was  absent  from  B.  for  about  three 
weeks,  travelling  on  his  insurance  business,  but  expected  to  reach  there  on  the 
evening  of  a  certain  Saturday,  for  the  purpose  of  getting  his  mail,  procuring 
funds  and  attending  to  his  business  at  the  o£9ce  of  the  insurance  company ;  and 
that  he  missed  a  connection  of  trains,  and,  being  desirous  to  reach  B.  in  order 
that  he  might  receive  the  expected  reply  from  his  sister,  took  passage  on  a 
freight  train  of  the  defendant  on  the  following  Sunday  morning,  and  received 
the  injuries  complained  of.  Held,  that  there  was  no  evidence  which  would 
justify  the  jury  in  finding  that  the  plaintiff  was  travelling  from  necessity  or 
charity,  within  the  meaning  of  the  Gen.  Sts.  c.  84,  §  2.  Bercher  v.  Fitchburg 
B.  R  Co.  212. 

59.  Testimony  showing  how  far  a  train  of  cars  ran  after  striking  a  peison,  is 
competent  evidence  in  a  suit  against  the  railroad  company  to  recover  damages 
for  causing  the  death  of  the  person  struck,  as  tending  to  show  the  train  was 
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KeOy  a.  BoQlken  IGneaote  B.  &  Go.  961 

•L  When  the  ialnriea  conplained  of  are  the  reaolt  of  ineritable  aoddent,  no 
conipenaatioa  can  be  allowed    Tucker  a,  Duncan,  968. 

tt.  It  ia  the  duty  <rf  one  deairiog  to  croea  a  railroad  to  nae  his  powen  of  hear- 
ing aad  of  TinoB  to  aaeectain  whether  or  not  there  ia  likely  to  be  an  approadi- 
tngtnin,Bndifao,  to  atop  until  the  danger  IB  peat^  If  there  ia  do  obatnicticm 
to  either  the  aoond  or  ▼ifloa.tiien  the  paaaer  need  not  atop,  bat  moEt  use  both 
theaa  facoltiea;  if  there  ia  awA  obatrottioa,  flien  it  ia  hiadatyto  stop  and  both 
look  aad  liaten;  and  if  he  aedeela  to  ore  these  pracaationa  and  a  colusion  taka 
place,  compensation  cannot  be  given,  onleaa  it  was  caoaed  by  the  gnm  negli- 
gence or  wrongfol  conduct  of  the  employees  condactiBg  the  railroad  operaUons. 

9L  Where  a  party  volimtBril^r  goes  apon  a  railroad  track  where  there  is  an 
onobelnicted  tww,  and  f alia,  withoat  ezcose,  to  look  or  listen  for  danger,  be  is, 
as  a  matter  of  law,  goilty  of  negligence,  and  not  entitled  to  reooTer  for  dsmsgw 
he  may  aoatain  by  reason  thereof  Irom  a  passing  train.  Bat  where  the  view  u 
obstracCed,  so  it  is  difficolt  to  know  of  the  approach  of  the  train,  or  there  tfc 
complicating  circomatancea  calcolaled  to  deceive  or  throw  him  oif  his  gotid, 
tiie  qneation  is  one  for  the  ioiy.    Laverenz  e.  Chicago,  etc.,  R  R  Co.  274 

§4.  Question  as  to  wheuier  deoeaaed  plaintiira  mtestate  was  guilty  of  oon- 
tribatory  n^ligoice,  hdd,  to  have  been  properiy  submitted  to  the  juiy.   Id* 

6i.  The  firilowing  instniction  soatained:  "  Tlie  luiy  are  instructed  that  it » 
■a  modi  the  daty  <S  a  railroad  engineer  to  ezerciBe  prudence  and  caution^ 


running  hia  train,  ao  as  to  avoid  injury  to  persons  croaBing  a  track,  as  it  is  ^ 
duty  of  such  persons  to  avoid  contact  with  the  train.  Therefore,  if  tbef  be- 
lieve from  the  evidence  that  the  engineer  who  waa  drivimr  the  express  tnin^ 
the  morning  of  June  12, 1877,  bad  an  opportuni^  to  see  Bunting's  tesm  on  Jje 
wiaiti  tnck,  and  ooaM  have  stopped  his  train  with  safety  to  the  same,  and  to  the 
uaaiMnrrni  and  railroad  employees  on  same,  in  his  then  aitoation,  and  coold 
prad^Uy  have  avoided  collision  with  the  team,  his  faUore  so  to  stopammintt 
to  negligenoe,  and  renders  the  defendant  liable  for  damagea,  and  80chhabu»7 
attaSes  ev«i  though  the  pUdntiffa  oontribated  to  the  injury  by  their  own  can- 
leaaneaa or n^genoe."    Buntinge.  C.  P.  R  R  Co.  989. 

66.  The  ooranenoe  of  a  fire  doea  not  alone  Justify  an  inference  of  nc^ligenoe, 
and  m  the  abaenoe  of  an  ezplanati<Hi  as  to  its  origin,  or  evidence  that  it  was  u 
defendant's  power  to  exptein,  or  that  bv  the  exercise  of  reasonable  care  fte  D» 
would  not  have  occarredrnoprcaumption  Is  raised  to  lustifya  ButaasaiJ  » 
the  joiT  whether  the  lire  was  caused  by  defendant's  n^i^lgence.  Whitworta^ 
ErieRROo.84a 
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67.  The  fact  that  the  defendant  is  the  lessee  of  the  road  does  not  relieve  it 
from  the  consequences  of  its  own  negligence,  and  it  was  bonnd  to  see  Uiat  the 
load  and  equipment,  whether  owned  or  leased,  was  safe  and  sufficient  between 
the  points  named  on  the  passenger's  ticket.  Phila.,  etc.,  R.  R  Co.  «.  Ander- 
son, 407. 

68.  A.,  a  passenger  upon  a  railroad  train,  was  unable,  in  consequence  of  the 
crowded  condition  of  the  cars,  to  obtain  a  seat  Although  there  was  standing 
room  inside  he  placed  himself  on  or  near  the  edge  of  the  outside  platform,  and 
rode  there  for  some  distance,  with  his  back  against  the  end  car  window,  hold- 
ing on  by  a  little  iron  rail  affixed  to  the  car.  While  in  this  position  a  jolt  oc- 
curred,  by  which  he  was  thrown  upon  the  track  and  injured.  Suit  having  been 
brought  by  him  against  the  company  to  recover  dama^  for  the  injury  done 
him,  hM,  that  the  court  should  have  peremptorily  instructed  the  jury  that 
the  plaintiff  had  been  guilty  of  such  contributory  neglieence  as  to  defeat  his 
right  of  recovery.    Camden,  etc.,  R  R  Co.  v.  Hoosey,  w4. 

69.  Semble,  that,  as  a  general  rule  and  under  ordlDary  circumstances,  it  is  the 
duty  of  a  railroad  company  to  provide  every  passenger  with  a  seat,  and  that  if  a 
passenger  exercising  reasonable  care  and  prudence  is  injured  in  consequence  of 
the  company's  neglect  of  duty  in  this  regard,  the  latter  must  respond  in  dam- 
ages.   Id. 

70.  The  plaintiff  sued  as  the  administratrix  of  her  late  husband,  who,  whilst 
crossing  tiie  defendants'  railway  at  a  level  crossing,  was,  through  the  negligence 
of  the  defendants,  run  over  by  an  engine  and  sustuned  personal  injuries  which 
prevented  him  from  following  his  occupation  and  earning  wages,  and  caused 
nim  to  incur  expenses  for  meoical  attendance  and  nursing,  whereby  his  personal 
estate  was  diminished  in  value:  hsldt  that  the  plaintiff  could  not  sue  in  respect 
of  damage  to  the  intestate's  estate  arising,  as  above  mentioned,  from  the  tortious 
injury  to  the  intestate's  person,  and  that  the  action  was  therefore  not  maintain- 
able.   Pulling  V.  Great  Eastern  Ry.  Co.  488. 

71.  An  infant,  to  avoid  the  imputation  of  negligence,  is  bound  only  to  exer- 
cise that  degree  of  care  which  can  reasonably  be  expected  of  one  of  its  age. 
Byrne  v.  N.  T.,  etc.,  R  R  Co.  617. 

72.  Upon  the  death  of  the  plaintiff,  in  an  action  by  a  husband  for  a  wrongful 
injury  to  the  person  of  his  wife,  the  right  to  damages  for  loss  of  Uie  wife's  ser- 
vices and  the  expenses  necessarily  incurred  by  reason  of  the  injury,  survive  to 
his  personal  representatives,  as  they  are  a  pecuniary  loss  diminishing  his  estate; 
but  the  right  oi  action  for  the  loss  of  the  society  of  his  wife,  and  the  comforts 
of  that  society,  dies  with  him.    Cregin  «.  Brooklyn,  etc.,  R  R  Co.  619. 

76.  One  may  sue  the  company  contracting  to  carry  him,  if  he  is  injured  while 
so  conveyed,  through  the  negligence  of  employees  of  another  company  which 
furnishes  motive  power.    Keep  «.  Indianapolis,  etc.,  R  R.  Co.  615. 

74.  An  instruction  which  does  not  consider  defendant's  negligence,  if  any,  ia 
erroneous.    Atchison,  etc,  R.  R  Co.  v.  Combs,  616. 

76.  Leaving  the  train  while  in  motion.    Secor  v,  Toledo,  etc.,  R  R  Co.  616. 

76.  A  father,  if  living,  must  sue  for  death  of  minor.  St  Louis,  etc.,  R  R 
Co.  V.  Tocum,  617. 

77.  Duty  of  one  using  a  dangerous  crossing.    Tucker  v.  Duncan,  617. 

76.  Where  the  railroad  does  not  halt  its  tram  at  a  station  a  sufficient  length  of 
time  to  enable  a  passenger,  by  the  use  of  reasonable  diligence,  to  get  off  before 
it  is  started  again,  and  it  is  so  started  while  the  passenger  is  in  the  act  of  alight- 
ing, wherebvlie  is  thrown  down  and  injured,  tne  company  is  liable.  Strauss 
9.  Kansas  City,  etc.,  R  R  Co.  884. 

79.  Where  insufficient  time  is  allowed  a  passenger  for  safe  and  convenient 
egress  from  the  cars,  and  before  he  attempts  to  alight  the  train  is  stu'ted,  and 
he  then  lumps  from  the  train  while  its  motion  is  so  slight  as  to  be  almost  im- 
perceptible, and  is  injured,  it  is  for  the  jury  to  determine,  from  the  age  and 
physical  condition  of  the  passenger,  whether  he  is  guilty  of  contributory  negli- 
gence.   Id. 

60.  If  the  train  is  stopped  a  sufficient  length  of  time  for  the  passenser  to  con* 
Teniently  alight,  and  without  any  fault  of  defendant's  servants  he  fails  to  do  so. 
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which  f urlv  states  the  law  of  the  case,  the  party  asking  those  refused  will  have 
no  cause  of  complaint.    Id. 

6.  Under  peculiar  circumstances  gpine  to  excuse  the  plaintiff  from  taking  tlie 
usuiftlly  necessary  precautions  to  aroid  danger,  an  instruction  in  a  suit  to  recover 
for  a  personal  injury  from  a  passing  train  at  the  intersection  of  the  track  with  a 
street  crosmng,  tiiat  if  the  plaintifr  knew  of  the  existence  of  the  track  at  the 

glace  of  the  injury,  and  that  trains  frequently  passed  alons  the  same,  and  could 
are  looked  for  and  seen,  or  have  listened  and  heard,  uie  approaching;  train 
before  going  upon  the  track,  and  did  not  thus  look  and  listen  for  the  tram,  and 
that  by  reason  of  such  neglect  he  failed  to  avoid  the  injury,  may  be  properly 
refuseo,  idthough  ordinarily  such  an  instruction  should  be  ffiven.    Id. 

7.  A  party  is  injured  in  a  railroad  accident,  his  injury  biings  on  insanity,  and 
about  eight  months  after  this  accident  he  commits  suicide  in  a  fit  of  inauiity. 
Under  a  State  statute,  giving  to  the  personal  representative  of  the  deceased  a 
right  of  action  for  death  caus^  by  negligence  or  default,  the  accident  is  too  re- 
mote a  cause  of  the  death  to  be  actionable.  Scheffer  v.  Washington  City  R  B» 
Oo.  88. 

8.  A  complaint  against  a  railroad  company,  alleginj^  that  its  servants  and 
agents  managed  and  operated  its  locomotive  and  cars  in  such  a  recklessly  and 
culpably  nei^igent  manner  as  to  wilfully  and  wrongfully  cause  a  team  of  horses 
to  take  fright  and  run  away,  and  that,  because  of  such  fright,  and  while  un< 
manageable  and  running  away,  they  ran  against  the  plaintifirs  horse  and  caused 
Its  death,  contains  facts  sufficient  to  constitute  a  cause  of  action.  Billman  9. 
Indianapolis,  etc.,  R  R  Co.  41. 

9.  In  such  case,  the  fact,  that  between  the  wrongful  act  of  the  company  and 
the  injury  complained  of  was  an  intervening  cause,  is  not  sufficient  to  defeat  a 
recovery.  An  intervening  agency  does  not  always  shield  the  wrong-doer  from 
re8x>onsibility,  where  the  injury  flows  from  his  wrongful  act.    Id. 

10.  The  niaxim,  causa  proxima,  et  non  remota,  spectatur,  is  not  applicable  to 
the  case  made  in  the  complaint.    Id. 

11.  Proximate  or  immediate  and  direct  damages  are  the  ordinary,  natural, 
and  usual  results  of  an  injury,  and,  being  probable,  may  therefore  be  expected. 
Id. 

19.  In  such  case,  the  injury  sued  for  was  the  usual  and  proximate  result  of 
the  wrongful  act  of  the  company,  showing,  not  passive  negligence,  but  wanton 
and  wilful  wrong.    Id. 

18.  In  an  action  to  recover  damages  for  alleged  negligence,  plaintiff  is  entitled 
to  have  the  issue  of  negligence  submitted  to  the  lury  when  it  depends  upon  con- 
flicting evidence,  or  on  inferences  to  be  drawn  from  circumstances  in  regard  to 
which  there  is  room  for  a  difference  of  opinion  among  intelligent  men.  l^ayne 
f),  Troy,  etc.,  R  R.  Co.  64. 

14.  in  judging  of  negligence  all  the  circumstances  are  to  be  taken  into  the  ac- 
count, and  amone  others  the  age  and  sex  of  the  person  injured,  so  far  as  these 
are  important.    Michigan,  etc.,  R  R  Co.  v,  Hassenmeyer,  60. 

16.  But  it  cannot  be  laid  down  as  a  rule  of  law  that  a  less  degree  of  care  is 
required  in  a  woman  than  in  a  man ;  and  an  instruction  to  that  effect  is  erro- 
neous.   The  rule  of  reasonable  care  and  prudence  knows  nothing  of  sex.    Id. 

16.  The  complaint  alleged  the  negligent  construction,  by  the  defendant,  of  a 
number  of  parallel  railroad  tracks  across  a  public  street  at  a  point  where  the 
plaintiff  was  attempting  to  cross  when  injured;  also  the  negligent  condition  of 
the  sidewalk  crossing  such  tracks;  also  the  failure  of  the  defendant  to  keep  a 
watchman  at  such  crossing,  as  required  by  an  ordinance  of  the  common  council 
of  the  city  within  which  were  sudi  street  and  crossing;  also  the  failure  of  such 
employees  to  sound  the  whistle  and  ring  the  bell  of  the  en^ne  when  approach- 
ing the  crossing.  The  failure  to  sound  the  whistle  having  been  proved  by  the 
plaintiff,  the  defendant  offered  in  evidence  another  ordinance  of  such  council, 
prohibiting  the  soundinir  of  whistles  and  ringing  of  bells  on  engines  while  pass- 
mg  through  the  city.  Held,  that  the  exclusion  of  such  evidence  was  erroneous. 
Pennsylvania  Co.  v,  Hensil,  79. 

17.  It  was  erroneous  to  instruct  the  jury,  in  such  case,  that,  if  there  was  a 


006 


r 


trxAci 


til.  f».  J..X   --.'..    .      -.--«---        ==.. :i  .-a  .-sianMsta  wrtfaoai 

i«  *'••<  '11'.'*      ^^ 

19.  1:  WAr  «rrc    %   im^is.    i    ici    jsizil    :jt  -3e       i   him '-v  -lie  ie- 


It   U  Co  t      -*'^  ^ 
fl.  li  tesc^xa^  -    .r  .  ii. -^x   it:  :r-     a     TT--3a=i    3ai    .t:S9QU£  atsii- 

f:*-to«:*  »ii*a  Um.-?!.  a  •"■zziirfr^.a  -r-^   ^    T^xrsezi    :    -nswj-.ez'-iai  zrirr  lad 


W.      M  ^   ^         a*^      *  *  ^. 


».  rrmr  mn  '■'iiz-r  '  "^a  "acts   »  aiif  L  inii   a 


V   '  *  ^  K.T^  ^^         ^^  ft^^*  ^^^F      ^^k^k^'*  *^^f  fl'^^^k         ^^^V  V      ^^k       ^B^^IV^^^        ^^^^^^^k^  ^^^Y^FV^E^V^^V  V^VM  ^"^^^^^     ^^^^^BK.  ^^^^^^       A.V^^  ff  ^'WVM  ^^^^^^^ 


±81  3l11li*  "f 

Her  Huctf  yatL  «  fiT 
L  Tin  ivvsi  2tuL  "Sol  ^e 


UTOEX.  667 

99.  If  the  facts  stated  in  the  petition  do  not  entitle  plaintiff  to  relief,  advan- 
tage may  be  taken  of  the  defect  by  motion  in  arrest  of  Judgment.  Smith  o.  Bur- 
lington, etc,  R.  R.  Co.  140. 

SO.  The  defendant  offered  in  evidence  a  photograph  of  another  street  railway 
car,  and  proposed  to  prove  that  it  was  an  exact  representation  of  the  car  upon 
"Which  the  accident  happened.  On  objection  it  was  ?iM  that  it  might  have  been 
competent  to  have  offered  in  evidence  a  photograph  of  the  car  upon  which  the 
acciaent  happened,  but  not  the  photograph  of  another  car,  and  then  supplement 
the  proof  by  showing  that  the  two  cars  were  alike.  People's,  etc.,  R  it.  Co.  v. 
Green,  168. 

81.  The  plaintiff  was  allowed  to  testify  that  it  was  the  usual  custom  of  de- 
creased during  his  married  life  to  be  at  home  after  business  hours,  and  that  they 
had  lived  a  happy  married  life.  That  for  dght  years  prior  to  his  death  she  had 
been  an  invalid  and  unable  to  leave  the  house,  and  that  during  that  time  he  had 
been  very  kind  and  attentive,  and  that  she  was  dependent  upon  him.  The 
daughter  of  deceased  was  allowed  to  testifv  that  he  was  kind  as  a  father;  that 
the  social  and  domestic  relations  as  to  the  family,  on  his  part,  were  happy,  and 
that  he  was  kind  and  loving  to  plaintiff.  The  plaintiff  was  permitted  to  testify 
that  after  deceased  had  been  taken  to  his  home  she  discovered  pieces  of  flesh. 
MM,  the  first  and  second  points  above  stated  are  fully  covered  by  Section  877, 
Code  of  Civil  Procedure:  *'  Such  damages  may  be  given  as  under  all  the  circum- 
stances of  the  case  may  be  Just,"  and  bv  the  decision  in  Beeson  v.  Green  Moun- 
tain €k>ld  and  SUver  Mining  Co.,  57  Cal.  20.  Plaintiff  sued  as  heir-at-law  and  as 
administratrix;  in  both  respects  the  testimony  of  plaintiff's  relations  with  de- 
ceased was  admissible;  in  tne  latter  respect  testimony  as  to  the  relations  of  the 
father  and  daughter  was  admissible.    Cook  v.  Clay,  etc.,  R.  R.  Co.  175. 

82.  The  testimony  showed  that  deceased  was  fifty-nine  years  old,  the  surviv- 
ing family  consisting  of  his  widow  and  daughter,  twenty* three  years  of  a^;  that 
he  was  a  game  and  poultry  dealer,  and  mt^e  a  good,  comfortable  livmg  for 
himself  and  family.  The  verdict  was  for  $8000.  The  plaintiff  was  an  invalid, 
having  been  for  vears  dependent  upon  her  husband.  6eld,  the  amount  given 
by  the  Jur^  coula  not  be  said  to  be  more  than,  "  under  all  the  circumstances  of 
the  case,  **  is  Just.    Id. 

88.  The  record  showed  that  after  the  Juiy  had  retired  and  had  been  deliberat- 
ing on  their  verdict  for  about  nine  hours,  the  court,  without  the  knowledge  or 
consent  of  the  appellant,  caused  the  Jury  to  be  informed  through  the  bailiff  hav- 
ing them  in  charse,  that  if  they  did  not  agree  on  a  verdict  the  court  would  keep 
them  there  until  Saturday  night,  a  period  of  four  days,  to  which  action  of  the 
court  the  appellant  at  the  proper  time  excepted.  This  action  of  the  court  can- 
not be  Justified.  It  constituted,  as  it  must  have  been  intended  that  it  should,  a 
kind  of  coercion  on  the  Jury,  which  was  inconsistent  with  their  proper  indepen- 
dence.   Terre  Haute,  etc.,  K.  R.  Co.  v.  Jackson,  178. 

84.  The  St  Massachusetts  of  1877,  c  282,  enacting  that  the  provisions  of  the 
Gen.  Sts.  c.  84,  §  2,  "prohibiting  travelling  on  the  Lord's  day,  shall  not  consti- 
tute a  defence  to  an  action  against  a  common  carrier  of  passengers  for  any  tort 
or  injury  suffered  bv  a  person  so  travelling,"  does  not  apply  to  an  action  brought 
after  it  went  into  effect  for  an  injury  received  before  its  enactment.  Bercher  v. 
Fitchburg  R  R.  Co.,  212. 

86.  If  a  motion  is  not  filed  within  the  time  prescribed  bv  statute  it  is,  for  that 
reason,  properly  overruled;  and  the  same  result  must  follow  when  the  filing  is 
not  within  the  time  fixed  by  stipulation  of  the  parties.  Beems  9.  Chicago,  etc., 
B.  R.  Co.  222. 

86.  Evidence  of  the  number  of  decedent's  family  and  of  his  accumulation  of 
propertv  was  admitted  and  considered  by  the  Jury  as  to  the  standard  of  value  of 
fife  of  decedent,  which  was  error  for  which  the  Judgment  must  be  reversed.   Id. 

87.  There  is  no  prejudice  resulting  to  defendant  from  the  want  of  agreement 
between  the  petition  and  instruction  in  the  number  of  the  names  used  to  indi- 
cate the  persons  charged  with  negligence.    Id. 

88.  Where  in  an  action  against  a  railroad  company  the  Jury  returned  a  verdict 
against  the  company,  and  also  made  certain  special  findings  of  fact,  and  the 
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negligence,  and  renders  the  defendant  liable  for  dama^,  and  eucli  liability  at- 
taches even  though  the  plaintiffs  contributed  to  the  injury  by  their  own  care* 
lessness  or  negligence."    Id. 

SO.  In  the  statutory  proceeding  by  garnishment,  in  justice's  court,  jurisdiction 
must  appear  affirmatively  from  Uie  record,  and  where  that  fails  to  show  the  affi- 
davit required  bv  the  statute  as  the  foundation  of  the  proceeding,  neither  a  docket 
entry  that  an  affidavit  was  made  and  filed  (not  showing  its  contents),  nor  an  ap- 
pearance and  submission  to  the  court  by  the  garnishee,  can  give  validity  to  the 
judgment.    Wells  v,  Amer.  Ex.  Co.  298. 

61.  Although  the  cause  of  action  in  the  complaint,  as  last  amended,  is  inde- 
pendent of  the  transactions  between  the  parties  and  others  in  respect  to  the  ship- 

Einff  and  consignment  of  furniture,  and  the  collection,  upon  the  bill  therefor, 
y  defendant's  asent,  of  the  moneys  consigned  to  W.  &  C,  those  facts  were 
properly  admitted  in  evidence  to  show  W.'s  exclusive  ownership  of  the  moneys 
80  consigned.    Id. 

62.  A  petition  under  said  act  against  a  corporation  for  demanding  and  receiv- 
ing excessive  fare  in  the  sale  of  a  passenger  ticket  to  a  person  desirous  of  travel- 
ling on  its  road  between  the  points  named  on  the  ticket,  is  not  bad,  on  demurrer, 
for  want  of  an  averment  that  the  purchaser  of  the  ticket  was,  in  fact,  transported 
on  the  ticket  for  which  excessive  fare  was  exacted. 

68.  A  petition  under  said  act  is  not  bad  for  want  of  an  averment  that  the  ex- 
cessive fare  was  paid  by  the  plaintiff  in  the  due  course  of  business,  although  , 
Judgment  was  not  rendfered  thereon  until  after  said  act  was  repealed  by  the 
Act  of  March  80,  1876  (72  Ohio  L.  148),  saving  only  pending  actions  and  causes 
of  action  under  the  repealed  statute,  where  the  excessive  rare  was  paid  in  the 
due  course  of  business  and  not  for  the  purpose  of  obtaining  the  penalty. 

64.  In  such  an  action  the  plaintiff  is  a  competent  witness  to  testify  as  to  the 
value  of  the  eoods,  though  he  may  not  know  the  market  value  of  such  goods  at 
the  place  of  aelivery.  Perhaps  the  best  way  to  arrive  at  the  value  of  such  goods 
womd  be  to  show  the  price  in  the  market  of  new  goods  of  the  same  character, 
and  then  show,  as  nearly  as  possible,  the  extent  of  depreciation  from  use.  But 
such  course  is  not  open  to  a  plaintiff  when  the  defendant  retains  possession  of 
the  goods.  In  the  matter  of  values,  as  in  other  matters,  the  law  will  give  relief 
according  to  the  injury,  on  the  best  testimony  that  can  be  obtained.  Marsh  v. 
Union  Pacific  R  R.  Co.  850. 

66.  When  there  is  reason  to  believe  the  amount  returned  by  the  jury  is  larger 
than  the  reasonable  value  of  the  property,  plaintiff  may  be  reauired  to  elect  oe- 
tween  an  abatement  of  part  thereof,  or  submit  to  a  new  trial  EUecting  to  abate, 
new  trial  will  not  be  ordered.    Id. 

66.  The  bringing  suit  upon  the  debt  when  due  and  recovery  of  judgment,  does 
not  estop  the  seller  from  suing  the  carrier  for  wrongful  delivery.  Blooming- 
dale  V,  Memphis,  etc.,  R.  R  Co.  871. 

67.  The  plaintiff  was  improperly  arrested  for  using  a  ticket  which  he  had  pur- 
chased of  the  company.  Upon  trial  the  court  ruled  that  the  plaintiff  was  en- 
titled to  recover  damages  for  indignities  which  he  had  suffered  at  the  hands  of 
the  police,  for  his  mental  suffering,  and  for  sickness  produced  by  a  cold  caught 
while  confined.  ffM,  that  these  results  were  too  remote  to  come  within  the 
rule  of  damages  applicable  to  an  action  of  contract,  and  that  the  plaintiff's  remedy 
for  these  wrongs  is  by  an  action  of  tort.    Murdock  v.  Boston,  etc.,  R.  R  Co.  40o. 

66.  Where  questions  should  not  have  been  allowed,  but  the  answers  thereto 
are  unexceptionable,  this  court  will  not  reverse  therefor.  Phila.,  etc.,  R  R  Co. 
9.  Anderson,  407. 

69.  An  assignment  of  error  embracing  in  general  terms  all  the  charges  and  in- 
structions jgiven  by  the  court,  is  too  general,  and  will  not  be  considered.  Hous- 
ton, etc.,  R  R  Co.  V.  Shafer,  421. 

00.  In  a  suit  against  a  railway  company  for  injury,  which  the  plaintiff  alleged 
he  had  received  while  a  passen^r,  from  Uie  negligent  and  wrongful  manage- 
ment of  its  train,  his  expressions  indicating  pain  uttered  after  the  alleged  injury 
are  admissible  in  evidence  as  part  of  the  res  gest®.  Whether  his  suffering  was 
real  or  feigned  was  a  question  for  the  jury.    Id. 
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See  AwiwAiJi,  ATEftCHXBrr,  Cabrike,  4,  80,  81;  Jubt,  NBauenrcB,  8,  Uh 
It,  S,  9i,  27.  S8,  SS-42,  45,  48,50,  51.  58,  57.  74,  76.  78. 
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See  Flbadiho  ahd  FBAcmcB,  10-12. 
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See  CoHTBACT,  1;  Mob,  1. 
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See  COHTBAGT,  1. 
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Have  no  Jtirlsdiction  ns  to  costa.    Foster  a.  Great  western  By.  Oa  Wo. 

BXOBIYXB,  583.  ,     .  «- 

A  railroftd  company,  whose  property  is  temporarily  in  the  nands  of  ft  t^^i 
will  not  be  held  Uable  for  injuries  caused  by  the  negligent  management  ol  ft 
locomotive  by  a  person  in  the  service  of  the  receiver. 

See  AimcALs,  7. 
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See  GftBBiBB,  18. 

See  Plkjumho  ahd  TmMCBBM^  tk 
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Bee  Mob. 

BUVAWAT  HOSai,  nrJVBT  TO  BRIVBB  07,  AT  EAUWAT  OBOSSIVa,  85. 

Bee  Negligence,  19. 

iraipnB.  WHEBX  eooBs  eaye  a  stated  yalux  eivxv  bt  shifpsb, 

HB  GAnrOT  BEOOVSB  A  LABGXB  AXOmiT,  398. 

See  Casbdeb,  6. 

HBX   TBACK.    OOVTBACT  hot  to  BVILB  18  TOIB,  A8  AeAnrST  PUBLIC 
POLIOT,  474. 

Bee  OonTBACT,  1. 

nevAia 

When  precautions  as  to  signali  are  excoaed.    E.  T.,  etc.,  R  R  Co.  o. 
Swaney,  015. 

See  Nbgugbnob,  8,  5,  6, 17,  26-d8,  84-M;  FufiADnra  asd  Pbaotioe,  16-19. 

mCXAL  BATE,  481. 

BeeCABBiBB,  71. 

fPXCXAL  TI0XET8,  EXEBEPTEB  EBOM  OFEBATIOE  OE  STATUTES^  840. 

Bee  Cabbieb,  19. 

tPBBB  OE  TBAZV8. 

Bee  AimcALa,  14;  MAflTEB  abb  Sbbyaet,  Nbgligbhgb,  81,  84-88. 
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Bee  AoBNT. 

•TATIOV  PIATEOBK,  EAIL1JBB  TO  BXTILB,  128. 

Bee  Nbgligbngb,  45. 

8TAT1TTB,  A8  TO  EBEIOHT  0HABOE8. 

Bee  OoNSTiTUTioNAii  Law,  8-8L 

A8  TO  moswATa 

Bee  OoKBTirunoNAL  Law, 


A8  TO  8UHBAT  WOBX. 

Bee  BiTEDAT. 

arOOK— 8T0CKH0LBEB. 

1.  Where  the  stockholders  having  full  knowledge  of  aU  the  facts  and  an 
opportunity  to  moye  in  the  original  suit  before  decree,  or  to  file  a  bill  immedi- 
ately upon  the  rendition  of  the  decree,  failed  to  do  either  for  a  period  of  four 
years,  and  in  the  mean  time  the  decree  had  been  fully  executed,  the  property 
sold  thereunder  to  a  new  company  and  the  sale  confirmed,  and  the  stock  and 
bonds  of  the  new  company  gone  into  the  market,  it  is  too  late  for  them  to  obtain 
relief  from  a  decree  alleged  to  have  been  obtained  by  fraud.  Pacific  Railroad 
(of  Missouri)  0.  Missouri  Pacific  R  R  Co.  621. 

8.  A  corporation  must  pay  costs  as  well  as  transfer  stock,  where  it  refuses  to 
satisfy  itself  of  the  truth  of  the  facts,  as  presented  by  one  claiming  to  be  a 
rightful  owner.    lasigi  v.  Chicago,  etc.,  R  K.  Co.  595. 

8.  The  assignment  of  subscriptions  to  stock  to  a  railroad  which  has  been  con- 
solidated with  another  company  considered.    Rodger  v.  Wells,  598b 

4.  A  stockholder's  liability  to  an  execution  creditor  considered.  Bimpson  «. 
B^olds,  600;  Stephens  «.  "Fox,  600. 

0.  Right  of  stockholders.    Taylor  v.  South,  etc.,  R  R  Co.  60d. 

8.  As  to  capital  stock.    Taylor  v.  South,  etc.,  R  R  Co.  602. 
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.  _  paring  nado'  protest  laifanoad  tsx  to  a  treasurer,  who  threst- 
_,'to  enforoe  collection,  should  not  be  nonsuited  when  suing  to  re- 
act of  1S79L    Cade  c  Perrin.  6S8L 
t.  A  tax  jerr  slightly  in  ezoeas  of  amount  TOted  wiQ  not  inTalidate  tax. 

IV^  ".  Rf^ ::ok  387. 
r  De  far:- -  deputy  MTnnnn.  board  of  eqnaKiation.    Texas,  etc,  R  R  Go.  ci 

4.  T&x  cpoc  'jo«ias,  bonds.  8lo(±,  stodi-drndend,  oonsidered.  L.  8.,  etc,  R 
RC:   f  Scaxe.  tei 

5.  !>:::::«  asvament  of  property,  hf  board  of  equalizstion  as  track,  aod  by 
>x^  asseascr  »  land.  Pr^kt  pnaciioe  is  local  aasessment    Chicago,  etc,  R  R 

Cc-  f.  P€v<->.  €27.  ,.      ,        *  .  . 

Cl  T:>e  5^e  of  a  failrond  to  enforce  a  statutoiy  hen  does  not  convey  immunity 
fr-*^Mi>:^=.     WiUon  t:  Gaines.  (B7.  ,       ,        ^     ,  ^. 

7.  WbeTv  the  nilrand  has  forfeited  aid  TOfeed,  the  tax  is  leleased.  Indian- 
ap^.:&.eic.,  R  R  Go.  fL  Tipton  Go.  885. 
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TICKET. 

As  to  special  ticket,  see  Carbieb,  19;  through  ticlLets,  see  Cabbdee,  74; 
limited  tickets,  see  Cabbibb,  17,  18. 

See  also  Cabbieb,  10, 14, 15. 


See  Land  Gbaitt. 

TITLE. 

See  Land  Gbant. 

TBESPA8SEB,  1,  117. 

See  Nbguobngb,  1,  2,  6,  48,  44. 

TSE8TLB  WOBX,  PEB80K8  WALKIHQ  UPOV,  1. 

See  Nbgugencb,  1,  2,  ft 

TBIP  GEEOK,  822. 

See  Cabbibb,  16. 

TUlUr  TABLE,  IKJUBIES  TO  CHILDBEH  PLAYIHQ  UPON,  182L 

See  NEGLiasNCB,  65. 

YALTJS  OF  7BEI0ET,  HOW  PEOYEIT,  859. 

See  Plbadino  and  Pbagtice,  58. 

VSHDOE  AND  PUEGHASEE. 

See  Cabbibb,  66-68. 

WHISTLE. 

See  Signals. 

WOEK  OE  8UNBAT. 

See  Sttndat  Law. 

WOEK  07  HECESSITT,  194. 

See  Cabbibb,  1, 2. 
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